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VOLUME.III. 


IMPARLANCES.      "•%• 


* 
* 


•   •  •     * 
•  •  •  •   •. 


In  the  King's  Bench.  V:-  #.; 

(a)  2%rm,  1  TPtlftam  4.       ^Nm 

CD,]  ijI^£a?:. 

ate.    >     And  now  at  this  day,  that  is  to  say,  on neit  after common 

A.  B.  )  in  this  same  Term,  until  which  day  die  said  defendant  had  leave  imparlance 
to  imparl  to  the  said  bill,  and  then  to  answer  the  same,  before  our  said  lord  by  bill  (ft). 
the  long  at  Westminster,  come  as  well  the  said  plaintiff  by  his  attorney 
aforesaid,  as  the  said  defendant  by  E.  F.  his  attorney,  and  the  said  de- 
fendant defends  the  wrong  and  injury,  when,  &c.  and  says,  that  the  said 
plaintiff  ought  not  further  (6)  to  have  or  maintain  his  aforesaid  action  there- 
of against  him,  because  he  says,  &c. — [state  the  subject-matter  of  de- 
fense.] 

In  the  Sing's  Bench,  (  or  0.  P.) 

(a)  Term,  1  William  4. 

CD.] 

ate.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  The  like  by 
A.  B.  J  fends  the  wrong  and  injury,  when,  &c.  and  prays  a  day  thereup-  °"pnal 
on  to  imparl  to  the  said  declaration  of  the  said  plaintiff,  and  it  is  granted  ( 
to  him,  &c.    And  upon  this  fe  day  is  given  to  the  parties  aforesaid,  before 

our  lord  the  king,  until (e)  wheresoever,  &c.  that  is  to  say,  for  the 

said  defendant  to  imparl  to  the  declaration  aforesaid,  and  then  to  answer 
the  same  ;  at  which  day,  before  our  said  lord  the  king  at  Westminster, 
come  the  parties  aforesaid,  by  their  attornies  aforesaid,  and  <  the  said  de- 
fendant says,  &c.  [to  the  end  of  the  plea.] 

*In  the  Kxntf*  Bench.  [  #890  ] 

Term,  1  WtUiam  4. 

C.  D.  &  E.  F. ) 

ate.  [     And  the  said  C.  D.  4;  E.  F.  by  G.  H.  their  attor-  G«n*rai 

A.  B.         )  ney,  come  and  defend  the  wrong  and  injury,  when,  &c.  ^S^J?06 


(a)  The  term  after  that  of  which  the  de-  with  this  imparlance.    4  East,  502.— 6  East, 
daration  is  intituled.  413.— 3  Lev.  120. 

(b)  See  forms  of  general  imparlance,  4  Lil.  (c)  The  term  after  that  of  which  the  de- 
Ent.  106,  123, 137,  185, 215.— Plead.  A.  319.  claration  is  entituled. 

— Tidd's  Forms,  6th  edit.  279.    Where  the  (d)  See  form,  Tidd's  Forms,  6th  edit.  280. 

matter  of  defense  has  arisen  after  the  declara-  (e)  A  general  return  day. 
tion,  it  may  be  proper  to  commence  the  plea 


gestion. 
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GEiriBix   and  pray  leave  to  imparl  to  the  said  declaration,  until 7  next  after 

imparl-    Qp  jy  original, "  until wheresoever,  $f<?.")  and  it  is  granted  to  them, 

*     &c. ;  the  same  day  is  given  to  the  said  plaintiff  at  the  same  place,  at  which 

of  the  day  before  oar  lord  the  king  at  Westminster,  come  as  well  the  said  plain- 
o^of°the  ^  ky  his  attorney  aforesaid,  as  the  said  C.  D.  by  his  attorney  aforesaid, 
defend-  and  the  said  E.  F.  cometh  not,  \  And  hereupon  the  said  C.  D.  gives  the 
ants,  be-     court  here  to  understand  and,  ..be'lqfonned,  that  after  the  last  continuance 

llnSion66"  °*  *^e  P*ea  af°reaaid,  and  Wore  this  day,  to  wit,  on (day  of  death, 

and  plea    or  about  it,)  at,  &c.  (v^nwe)  Uforesaid,  the  said  E.  F.  died,  and  the  said 

(/>  C.  D.  survived  hira;  *£$ch  allegation  the  said  plaintiff  doth  not  deny,  but 

admits  the  same.  Jo  s-jbe  true,  therefore  let  all  further  proceedings  in  this 

cause  againftt''|fc'e*feaid  E.  F.  be  stayed.    And  the  said  G.  D.  saith.=— 

[Here  vtate'tfo  subject-matter  of  the  surviving  defendant.] 

liiihi -King's  Bench. 

(g)  Term,  1  William  4. 

Saec*rim-    ***•    (      ^n<^  ^e  defendant  (or  if  misnomer  be  pleaded,  sag  "  and  C. 

parlance     A.  B.  )  D.  who  is  sued  by  the  name  of  E.  2).")   in  his  proper  person, 

h j  Mil  (A),  comes,  and  saving  to  himself  all  advantages  and  exceptions  to  ike  said 
bill,  prays  leave  to  imparl  thereto,  and  it  is  granted  to  him,  &c.  And 
thereupon  a  day  is  thereof  given  to  the  parties  aforesaid  before  our  lord 

the  king  at  Westminster,  until next  after to  wit,  to  the  said 

defendant  to  imparl  to  the  bill  aforesaid,  and  then  to  answer  the  same  ;  at 
which  day,  before  our  said  lord  the  king  at  Westminster,  come  as  well  the 

[  *891  ]  said  plaintiff  by  E.  F.  *his  attorney,  as  the  said  defendant  in  his  proper 

person,  (or  "  by his  attorney"}  and   the  said  defendant  says,  &o. — 

[State  the  subject-matter  of  the  defense.'] 

In  the  King's  Bench. 

(0  Term,  1  WiUiam  4. 

The  like  in  fj    T>    \ 

form."        ***•    \     And  now  at  this  day,  that  is  to  say,  on next after 

A.  C.  ) (£)  in  this  same  Term,  until  which  day  the  said  defendant 

saving  and  reserving  to  himself  all  and  all  manner  of  exceptions  to  the  said 
bill  of  the  said  plaintiff,  had  leave  to  imparl  to  the  said  Dili,  and  then  to 
answer  the  same,  before  our  said  lord  the  king  at  Westminster,  come  as 

well  the  said  plaintiff  by her  attorney,  as  the  said  defendant  by 

his  attorney,  and  the  said  defendant  defends  the  wrong  and  injury,  when, 
&c.  and  prays  judgment  of  the  said  bill,  because  he  says,  &c. — [State  the 
subjedrmatter  of  defense.] 

(/}  See  form,  Tidd's  Forms,  6th  edit.  286.  jurisdiction  as  a  plea  of  privilege,  or  the  like, 

(g)  The  term  subsequent  to  declaration,  cannot  be  pleaded  after  a  special  imparlance. 

In  some  cases  it  is  necessary  to  state  the  spe-  The  defendant  must  obtain  and  plead  it,  if  at 

cial  imparlance  on  the  plea  when  it  is  deli-  all,  after  a   general  special  imparlance,  as 

vered  entituled  of  a  Term  subsequent  to  the  post,  891.    6  Bing.  616. — 1  T.  R.  520.— 1 

declaration.    2  Saund.  2,  n.  2.  Lutw.  6.— 1  Wils.  251.— 1  BL  Rep.  51. 

(h)  See  other  forms,  lab.  Plac.  5,  pi.  15. —  (»)  Ante,  890,  n.  g.    As  to  imparlances  in 

1  til.  Ent.  123,  and  the  law,  2  Saund.  2,  n.  general,  see  ante,  vol.  i.  375,  6. 

2.  As  to  imparlance  in  general,  see  ante,  vol.  •     (k)  The  first  day  of  the  Term. 
i.  375,  9— Tidd,  9th  edit.  462.    A  plea  to  the 
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In  the  King's  Bench,  (or  0.  P.)  special  w- 

(0  Term,  1  WilUam  4.      "■«■«. 

C.  D.  ) 

ate.    >     And  the  said  defendant  (or  if  misnomer  be  pleaded,  say,  *c  and  Special  im- 
A.  B.  )  C.  D.  who  is  sued  by  the  name  of  E.  D")  in  his  proper  person,  j^JJJJS^i 
comes,  and  saving  to  himself  all  advantages  and  exceptions,  as  wdl  to  ihe  (m). 
writ  as  to  the  declaration  aforesaid,  prays  leave  to  imparl  thereunto,  here, 
until,  &c.  and  it  is  granted  to  him,  &c.  the  same  day  is  given  to  the  said 
plaintiff  here,  &c.  at  which  day  comes  here  as  well  the  said  plaintiff  by 

his  attorney,  as  the  said  defendant  in  his  proper  person  (or  u  by 

his  attorney")  and  the  said  defendant  says,  &c. 


A  general  special  imparlance  differs  only  from  the  three  preceding  forms,  *»»»*«. 
in  this,  that  instead  of  the  words  in  italics  the  following  are  to  be  inserted,  ™2ji™ 
"  and  saving  all  the  advantages  and  exceptions  whatsoever.     x  (n). 


— =D@©(3= — 


♦DEFENSES.  [  *892  ] 


In  the  King's  Bench,  (or  "  O.  P."  or  "  Exchequer."*) 

Term,  1  WilUam,  4. 

C.J).) 

ate.    >     And  the  said  defendant  by his  attorney,  comes  and  de-  Defense 

A.  B.  j  fends  the  wrong  (or  in  trespass  or  ejectment,  "force")  and  inju-  JJJ^^" 
ry,  when,  &c.  (o)  and  say  that,  &c. — [Here  state  the  subject-matter,  of  attorney. 
the  plea.] 

ft      T)     Ann  wtTA    *1 

ats.         '  [     And  the  said  C.  D.  and  E.  F.  his  wife,  by  G.  H.  The  like  by 
A.  B.  )  their  attorney,  (p),  come  and  defend  the  wrong  and  in*  j^^t. 

jury,  when,  &c.  and  say,  that,  &c. 


And  the  said  defendant  in  person  (q)  comes  and  defends  the  The  like  on 
wrong  and  injury,  when,  &c.  and  says,  that,  &c.  appearance 

covert, 
(I)  As  to  the  term,  see  ante,  890,  n.  g.  — Willes,  40. — 2  Saund.  209,  c.    According 

(m)  See  the  form,  Berne,  10,  and  the  law,  to  the  old  books  half  defense  was  as  follows : 

2  Saund.  2,  n.  2.   As  to  imparlances  in  gene-  "  And  ihe  said  C.  D.  by his  attorney, 

ral,  see  ante,  vol.  i.  375,  6.  (or  "in  his  own  proper  person,")  comes  and 

(n)  As  to  when  this  imparlance  is  necesea-  defends  the  wrong  and  injury,  and  says,  <$<." 

ry,  see  2  Saund.  n.  2  c. — Ante,  yol.  i.  375,  6.  (omitting  the  words  "when,  <jk")  and  full 

It  is  necessary  in  order  to  plead  to  the  juris-  defense  was  as  follows:  "And  ihe  said  C. 

diction,  as  a  plea  of  privilege,  &c.  6  Bing.  D.  by  his  attorney,  comes  and  defends 

616.  the  wrong  and  injury,  when   and  where  it 

Co)  As  to  the  definition  and  statement  of  shall  behove  him,  and  the  damages,  and  all 

defeases  in  general,  see  ante,  vol.  i.  367  to  which  he  ought  to  defend,  because  he  says, 

369.    The  "  &c."  will  imply  half  defense,  (J-c."    2  Saund.  209  c. 
in  cases  where  such  defense  should  be  made,        (p)  2  Saund.  213. 
or  full  defense  where  the  latter  il  necessary ;        }q)  Must  not  be  by  attorney,  2  Saund. 

therefore  the  distinction  between  half  and  209  c. 
full  defense  are  now  obsolete.    8  T.  R.  633. 
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Defense      C.  D.  sued  by  the  name  of  E.  D.  ) 

^nas£rd-  ats.  [     And  C.  D.  (r)  against  vhom  the 

by  a  wrong  A.  B.  )  said  plaintiff  hath  exhibited  his  said 

name.        bill,  by  the  name  of  E.  D.  in  person,  (or,  *" by  At*  attorney") 

[   893  J  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  says,  &c. 

Defense  by  Qu  J)#  ^ 

^y  "*  ats.  >  And  the  said  defendant  by  Gr.  H.  admitted  by  the  said  court 
A.  B.  )  here,  as  guardian  of  the  said  defendant  to  defend  for  the  said  de- 
fendant, who  is  an  infant  under  the  age  of  twenty-one  years,  comes  and 
defends  the  wrong  and  injury,  when,  &c.  and  says,  &c. 


[  "894  ]  *PLEAS  TO  THE  JURISDICTION. 


Pleas  to      In  the  Court  of 

the  juris- 
diction of    n    _. 
an  inferior  v/.  JD.  i 

court  (t).  ats.  >  And  the  said  defendant,  in  his  own  proper  person  comes  (u) 
A.  B.  )  and  says,  that  this  court  ought  not  to  have  or  take  further  cogni- 
zance of  the  action  aforesaid,  because  he  says,  that  the  said  supposed 
cause  of  action,  and  each  and  every  of  them,  (if  any  such  have  accrued 
to  the  said  plaintiff,  accrued)  to  the  said  plaintiff  out  of  the  jurisdiction  of  this 

court,  that  is  to  say,  at in  the  county  of (w)  and  not  at in 

the  county  of or  elsewhere  within  the  jurisdiction  of  this  court ;  and 

this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  whe- 
ther this  court  can  or  will  take  further  cognizance  of  the  action  aforesaid. 
[There  must  be  an  affidavit  of  the  truth,  which  may  be  framed  as  post,  897.] 

(r)  Whenever  the  defendant  pleads  in  a  plaintiff  cannot  bring  error  on  a  judgment 

different  name  to  that  in  which  he  is  sued,  given  for  infants,  see  5  B.  &  Aid.  418,  and 

whether  in  abatement,  (5  T.  B.  487.)  or  in  see  further  as  to  defenses  and  appearances  by 

bar,  (3  Wils.  413.— 3  Wentw.  210.)  the  plea  infants,  ante,  vol.  i.  368,  399,  and   Index, 

must  begin  as  above,  and  not  with  the  words,  "  Infant." 

"  And  the  said  C.  D."  or  "  he  against  whom,  (t)  See  precedents  of  pleas  and  replications, 

&c."  because  it  is  said,  by  introducing  the  1  wentw.  51,  60,  61,  69,  78. — Lil.  Ent.  475. 

word  "said"  he  would  admit  himself  to  be  — 1  Wentw.  Index. — 1  Mall.  2.    As  to  the 

the    person  sued.    Willes,    41,  note    c. — 2  points  relating  to  these  pleas,  see  ante,  vol.  i. 

Saund.  209  b 5  Taunt.  652,  3.  380  to  386.— Bac.  Ab.  tit.  Courts,  D.  4. 

(s)  See  form,  Morg.  221. — A  person  who  («)  "Defends  the  wrong  and  injury,"  not 

is  an  infant  at  the  time  of  pleading,  must  necessary,  Bac.  Ab.  tit.  Pleas,  D. — Carth. 

plead  by  guardian.    2  Saund.  117  g.  note  1.  220. — Salk.  217.  "  When,  &c."  is  improper, 

212  a.  note  4.    If  a  minor  defendant  appears  see  ante,  vol.  i.  432. 

by  attorney,  the  court  will,  at  the  plaintiffs  (w)  This  is  not  necessary  in  a  plea  to  the 
instance,  compel  an  amendment  of  the  ap-  jurisdiction  of  an  inferior  court;  it  is  sufficient 
pearance,  by  substituting  a  guardian .  7  to  allege  that  the  cause  of  action  accrued  out 
Taunt.  488.  1  J.  B.  Moore,  251,  S.  C.  Infant  of  its  jurisdiction,  without  showing  the  juris- 
defendant,  on  a  judgment  by  default,  may  diction  to  which  the  plaintiff  should  have  re- 
bring  error  if  he  appear  by  attorney,  but  the  sorted,  6  East,  600,  601. 


[*895] 

TLEAS  IN  ABATEMENT (*) 


In  the  King's  Bmch. 


Term,  1  W3Uam  4.      huvilegk. 


C.  D.  gent,  one,  4c.  } 

ats.  >     And  the  said  defendant  in  his  oira  proper  per-  Plea  of 

A.  B.  )  son    comes  and  defends  the  wrong  and  injury,  privilege 

when,  fcc.  and  says,  that  before  and  at  *the  time  (z)  of  the  exhibiting  of  t^^tf 
the  said  bill  of  the  said  plaintiff,  he  the  said  defendant  was,  and  from  c.  P.  to  an 
thence  hitherto  hath  been  and  still  is,  one  of  the  attornies  of  the  court  of  ^S*]11 
our  lord  the  king  of  the  Bench  at  Westminster  in  the  county  of  Middlesex ;  fendaate 
and  that  the  said  defendant  during  all  the  time  aforesaid,  hath  prosecuted  being  sued 
and  defended,  and  still  doth  prosecute  and  defend,  divers  suits  and  pleas  **  a  com- 
in  the  same  court  of  the  Bench,  for  divers  liege  subjects  of  our  said  lord  ™nn^" 
the  king,  as  their  attorney  (a)  ;  and  the  said  defendant  further  saith,  that  he  r  •896  1 
and  all  other  the  attornies  of  the  said  court  of  the  Bench,  prosecuting  and 
defending  suits  and  pleas  for  their  clients,  in  the  said  court  of  the  Bench, 
ought  (&),  by  an  ancient  and  laudable  custom,  from  time  immemorial  used 
and  approved  of,  according  to  the  laws  and  customs  of  this  realm,  and  the 
liberties  and  privileges  of  the  said  court  of  the  Bench,  to  be  free  and  ex- 

(x)  As  to  place  in  abatement  in  general,  When  an  attorney,  or  other  officer  of  the 
vol.  i.  386  to  402.  See  precedents,  2  Rich,  court  is  sued  out  of  his  own  court,  his  plea  of 
C.  P.  9. — Lil.  Em.  3,  9,  and  a  plea  by  a  ser-  privilege  may  be  considered  as  a  pica  to  the 
geant,  Plead.  A .  356.  This  plea  seems  a  plea  jurisdiction ;  but  when  he  is  sued  in  his  pro- 
to  the  jurisdiction  of  the  court,  12  East,  544.  per  court,  though  by  improper  process,  as  by 
6  Bing.  616.  As  to  the  title  of  the  Term,  latitat,  or  original  writ  m  the  King's  Bench, 
and  when  an  imparlance  is  necessary,  see  the  plea  may  be  considered  as  in  abatement 
ante,  890, 891.  2  Saund.  2,  note  2.  Accord-  of  the  writ,  and  may  conclude  accordingly, 
ing  to  a  late  case  in  the  Common  Pleas,  a  as  in  the  plea  in  Comerford  v.  Price,  DougL 
plea  of  privilege,  after  a  special  imparlance,  312,  post,  898,  which  was  held  good  on  de- 
is  ill  on  demurrer,  though  the  plaintiff  can-  murrer.  There  are  precedents,  however, 
not  treat  it  as  a  nullity  and  sign  judgment ;  it  which  in  both  cases  conclude  lt  whether  the 
can  only  be  pleaded  after  a  general  special  defendant  ought  to  be  compelled  to  answer." 
imparlance,  6  Bingh.  616.  In  7  T.  R.447,  n-  1  Wentw.  39,  40,  53,  64—2  Saund.  209  d, 
4,  however,  it  seems  to  have  been  consider-  e,  in  notes ;  and  see  12  East,  544.  If  an  at- 
ed  that  a  plea  of  privilege  may  be  pleaded  torney  of  the  King's  Bench  be  sued  in  the 
with  a  special  imparlance  only.  At  all  events  Common  Pleas  as  an  attorney  of  the  Com- 
a  plea  in  abatement,  entitled  of  a  subsequent  mon  Pleas  when  he  is  not  so,  and  pleads  his 
Term,  without  a  special  imparlance,  would  privilege  in  abatement,  he  should  deny  his 
be  bad,  and  the  plaintiff  might  treat  the  plea  being  an  attorney  of  the  Common  Pleas,  see 
as  a  nullity  and  sign  judgment,  7.  T.  R.  442,  1  Wentw.  41,  and  so  vice  versa,  where  an  at- 
n.  d,  or  demur  generally,  2  M.  Ac  S.  484.  If  torney  of  the  Common  Pleas  and  not  of  the 
a  bill  be  filed  against. an  attorney  in  vacation,  King's  Bench  is  sued  in  the  King's  Bench, 
with  a  special  memorandum,  he  may  plead  When  an  attorney  of  the  Common  Pleas  is 
within  the  first  fonr  days  of  the  ensuing  sued  in  his  own  court,  but  not  as  a  privilege 
term  without  a  special  imparlance,  1  Chitty  ed  person,  the  form  is  different,  see  1  Went, 
jtep.  704,  ante,  vol.  i.  396.  53,  64. — 9  East.  424.    A    common  person, 

(y)  See  ante,  vol.  i.  Index,  392,  and  the  sued  as  an  attorney,  should,  if  he  mean  to 

precedents,  1  Lil.  Ent.  3, 9. — 1  Went.  Index,  avail  himself  of  the  irregularity,  plead  in 

iv.  xviii.  8  T.  K.  631.— 1  Mod.  Ent.  2,  11.—  abatement,  see  6  B.  &  Cres.  77,  n. 

Lutw.  639.    Sometimes  the  precedents  com-  (z)  That  this  is  a  necessary  averment,  see 

mence  by  defending  the  wrong  and  injury,  1  Salk.  1. — 2  Stra.  864. — 2  Lord  Raym.  1567* 

when.  fyc.  and  that  the  court  ought  not  to  take  (a)  This  allegation  is  unnecessary,  Lutw. 

cognizance,  and  this  will  suffice,  see  8  T.  R.  1666.    Com.  Big.  Abatement,  D.  6. 

631 ;  but  it  seems  more  correct  to  omit  the  (b)  It  is  more  correct  thus  than  in  the 

"  when,  <£c."  and  only  to  conclude  the  plea  negative,  2  Lord  Raym.  868,  898,  9 ;  but 

by  praying  judgment,  if  the  court  will  take  the  court  take  notice  of  the  custom,  id.  ibid, 

further  cognizance  of  the  suit,  see3T.  R.  186.  and  therefore  a  mistake  is  not  material,  9 

— Gilb.  C.  P.  209— Lutw.  639.— Latch.  178.  East,  424,  139.— Ante,  vol.  i.  202. 

Vol.  III.  1 
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PEm.  empt  from  being  compelled  against  their  will,  and  hare  not,  nor  hath  any 
lege,  or  either  of  them,  at  any  time  or  times  whatsoever,  hitherto  been  used  or 
accustomed  to  be  compelled  to  answer  any  plea  or  plaint,  in  any  action 
personal,  (pleas  of  freehold,  felony,  and  appeals  only  excepted,)  before 
any  justice  or  minister  of  our  said  lord  the  King,  or  other  judge  whomso- 
ever in  any  court  whatsoever,  except  before  the  justice  of  our  said  lord 
the  king  of  the  court  of  the  Bench  at  Westminster  aforesaid,  by  bill  filed 
in  the  said  court,  against  such  attorney  or  attomies  as  being  present  there 
[*897  ]  in  court  (e)  ;  and  this  he  the  said  defendant  is  'ready  to  verify,  wherefore 
he  prays  judgment  of  the  said  court  of  our  said  lord  the  king,  before  the 
long  himself  now  here,  will,  or  ought  to  take  cognisance  of  the  said 
plea  (cQ — [Add  an  affidavit  (e)  of  the  truth  a*  infra.] 

In  the  King's  Bench. 

!A.  B.        plaintiff, 
and 
C.  D.  (jj)  gentleman,  one,  &c.    *    -    defendant. 

thereof  C.  D.  of gentleman,  one  of  the  attornics  of  the  court  of the 

(/).  defendant  in  this  cause,  maketh  oath,  and  saith,  that  the  plea  hereunto  an- 

nexed is  true  in  substance  and  fact 
Sworn,  Ac,  C.  C. 

In  the  King's  Bench* 

(h)  Term,  1  William  4. 

Plea  of      C.  D.  gent,  one,  &c.  } 

privilege  ^^  f      ^n(j  ^e  g^  defendant  in  his  own  proper  person, 

torney  of  A.  B.  )  comes  and  defends  the  wrong  and  injury,  and  says, 

K.  B.  sued  that  before  and  at  the  time  of  the  exhibiting  the  said  bill  of  the  said  plain- 
by  latitat    fig  jn  fl^g  guj^  he  the  ^jd  defendant  was,  and  from  thence  hitherto  hath 

*  been,  and  still  is,  one  of  the  attornies  of  the  court  of  our  said  lord  the 

king,  before  the  king  himself,  present  here  in  court,  in  his  own  person,  and 
that  he  the  said  defendant,  during  all  the  time  aforesaid,  hath  prosecuted 
and  defended,  and  still  doth  prosecute  and  defend  divers  suits  and  pleas  in 

£  #898  ]  the  same  court,  for  divers  liege  subjects  of  our  said  lord  *the  king,  as  their 
attorney ;  and  the  said  defendant  further  saith,  that  he  and  all  other  the  at- 
tornies of  the  said  court  of  our  said  lord  (he  king,  before  the  king  himself, 
prosecuting  and  defending  suits  and  pleas  for  their  clients  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  by  an  ancient  and  lauda- 
ble custom  from  time  immemorial  used  and  approved  of  according  to  the 

(c)  The  plea  may  be  pleaded  with  a  pre-  ilege  by  an  attorney  need  be  verified  by  af- 
fert  of  the  writ  of  privilege,  and  then  it  can-  fidavit,  2  B.  Ac  P.  397. — Prac.  Reg.  5. — Lil. 
not  be  denied  that  he  is  an  attorney,  2  Saulk.  Ent.  6,  cites  Salk.  1,  2,  3.  Ante,  vol.  i.  401. 
545.— Skin.  582— Com.  Dig.  Abat.  D.  6.  (/)  Vide  the  preceding  note. 

Quart  if  the  plea  ought  not  to  traverse  the        (?)  This  is  the  usual  form  of  affidavit.  As 

defendant's  being  in  the  custody  of  the  mar-  to  the  certainty  required,  see  ante,  vol.  i. 

shal.  402.— Kenyon's  Rep.  364.— Say,  293.    An 

(d)  This  conclusion  is  proper  in  this  case,  affidavit  that  the  plea  is  true  will  not  suffice, 
where  the  defendant  is  sued  out  of  his  own  Stra.  705. — Ante,  vol.  i.  402. 

court,  and  it  will  suffice  when  he  is  sued  as  (A)  As  to  the  title  of  the  Term,  and  when 

a  common  person  in  his  own  court,  12  East,  an  imparlance  is  necessary,  see  ante,  895, 

544,  5  j  as  to  the  conclusions  of  pleas  in  n.  #.— 2  Saund.  2,  n.  2. 

abatement  in  general,  see  Tidd's  Prac.  9th  (•)  See  the  notes  to  the  former  precedent, 

cd.  638.— Ante,  vol.  i.  399.  and  see  9  East,  424.  How  privilege  is  to  be 

(«)  See  a  general  form  of  affidavit,  1  Lil.  stated  in  C.  P.  see  1  Went.  67,  53.-9  East, 

Ent.  1.  It  is  doubtful  whether  a  plea  of  priv-  424. 
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laws  and  customs  of  this  realm,  and  the  liberties  and  privileges  of  the  said 
court,  have  been  and  ought  to  be  in  all  personal  suits,  at  the  suit  of  any 
subject  of  our  said  lord  the  king,  impleaded  only  by  bill  exhibited  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  against  such 
attornies  respectively,  as  being  present  in  the  same  court,  in  their  own 
proper  persons,  and  not  as  being  in  the  custody  of  the  marshal  of  the 
Marshalsea  of  our  said  lord  the  king,  before  the  king  himself  (A),  and  this 
he  the  said  defendant  is  ready  to  verify ;  wherefore  because  he  the  said  de- 
fendant is  not  impleaded  in  this  action  as  one  of  the  attornies  of  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  he  the  said  de- 
fendant prays  judgment  whether  he  ought  to  be  compelled  to  answer  the 
said  bill  (l)>  &c. — [Add  affidavit  of  the  truth  of  the  plea,  as  ante,  897.") 

• 
[The  following  is  the  plea  in  Oomerford  v.  Price,  Dougl.  312,  which  Another 
was  holden  sufficient  on  demurrer.] — And  the  said  defendant  in  his  proper  JjJJ-Jj|L 
person  comes  and  defends  the  wrong  and  injury,  and  says  that  he  ought  not  by  defend- 
to  be  compelled  to  answer  the  said  original  writ  because  he  says  that  the  ant  as  at- 
said  defendant  now  is,  and  on  the  day  of  suing  out  the  said  original  writ,  xjjjf  £ 
and  long  before,  was  one  of  the  attornies  of  the  court  of  our  said  lord  tho  an  action 
king,  before  the  king  himself,  and  that  according  to  the  custom  of  the  said  by  original 
court,  and  the  privileges  of  such  attornies,  from  time  whereof  the  memory  (m)' 
of  man  is  not  to  the  contrary,  used  and  approved  of  in  the  same  court,  ev- 
ery attorney  of  the  same  court  who  is  sued  and  impleaded  in  the  same  court 
of  our  said  lord  the  king,  before  the  king  himself,  in  any  personal  action  at 
the  suit  of  #any  subject  of  this  realm,  during  the  time  of  his  remaining  and  [  *899  ] 
being  an  attorney  of  the  said  court,  ought  to  be  sued  and  impleaded  in  the 
said  court  as  a  privileged  person,  that  is  to  say,  by  bill  filed  and  exhibited 
in  the  same  court  against  such  attorney,  as  being  present  in  the  same  court 
in  his  own  proper  person,  and  that  no  attorney  of  the  said  court  ought  nor 
of  right  hath  at  any  time  during  all  the  said  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  against  his  will,  been  compelled  to  answer  any 
person  in  any  personal  action  prosecuted  in  the  same  court  hef  e  by  original 
writ  sued  out  against  him  at  the  suit  of  any  person.    And  the  said  defend- 
ant in  fact  saith,  that  he  is  impleaded  by  the  original  writ  aforesaid  against 
his  will,  and  against  the  custom  and  privileges  aforesaid.      And  this  he  is 
ready  to  verify,  wherefore  he  prays  judgment  of  the  original  writ  sued  out 
in  this  cause,  and  that  the  same  may  be  quashed  (n) — [Add  affidavit  of  the 
truth j  as  ante,  897.] 

(k)  Quare  if  the  plea  ought  not  to  tray-  (m)  See  form,  Lil.  Ent.  6.    See  form  of 

erse  the  defendant's  being  in  the  custody  of  plea  of  privilege  of  an  officer  of  the  Court 

the  marshal.  of  Chancery,  8  T.  R.  631. 

(I)  As  to  the  conclusions,  see  12  East,  (n)  See  12  East,  544 j  and  ante,  897,  n.  d. 
544,  545 ;  and  ante,  897,  n.  d. 
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Coverture 
of  the 
plaintiff 


0)  Term,  1  William  4. 


In  the  King9 s  Bench  (or,  Common  Pleas.') 
CD.)  — 

ats.  >  And  the  said  defendant,  in  his  proper  person  (or,  "  by  G. 
A.  B.  )  his  attorney")  comes  and  defends  the  wrong  and  injury,  when, 
&c.  and  prays  judgment  of  the  said  bill  (or  if  by  original,  or  in  C.  P.  in- 
stead of  "  bill'9  say  "  writ")  of  the  said  plaintiff;  because  he  says  that  the 
said  plaintiff,  before  and  at  the  time  of  the  commencement  of  this  suit  (q), 
was  and  still  is  married  to  one  E.  F.  then  and  yet  her  husband,  who  is  still 
living,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  this  he  the  said  defendant  is 
ready  to  verify,  wherefore  because  the  said  E.  F.  is  not  named  in  the  said 
bill  (or  if  by  original,  or  in  C.  P.  say  "  writ")  of  the  said  plaintiff,  the 
said  defendant  prays  judgment  of  the  bill  (r)  (or  if  by  original,  or  in  C. 
P.  say  "  writ")  aforesaid,  and  that  the  same  may  be  quashed,  &c. — [Add 
affidavit  of  the  truth,  as  ante,  897.] 

In  the  King's  Bench  (or,  Common  Pleas.)  

- —  (0  Term,  1  WUliam  4. 

C.  F.  sued  by  the  name  of  C.  D.  } 

ats.  >     And  the  said  defendant  in  this  suit, 

A.  B.  j  to  wit,  C.  F.  sued  by  the  name  of  C« 

D.  in  her  own  proper  person  (w)  comes  and  prays  judgment  of  the  said  bill 
(or  \f  by  original,  or  in  C.  P.  instead  of  the  word  "  bill"  say  "  the  said 
writ  and  declaration")  of  the  said  plaintiff,  because  she  says,  that  at  the 
time  of  the  exhibiting  of  the  said  bill,  (or  if  by  original,  or  in  C.  P.  say 
"  of  the  issuing  of  the  said  writ,")  of  the  said  plaintiff,  she  was  and  still  is 
married  to  one  E.  F.  who  is  still  living,  to  wit,  at,  &c.  (venue)  aforesaid  ; 
and  this  she  is  ready  to  verify,  wherefore  because  the  said  E.  F.  is  not 
named  in  the  bill  (or  if  by  original,  or  in  C.  P.  say,  "  writ  and  declara- 
tion") aforesaid,  she  prays  judgment  of  the  said  bill  (w)  (or  if  by  original, 
or  in  C.  P.  say  "  writ  and  declaration,")  and  that  the  same  may  be  quash- 
ed, &c.  (2;) — [Add  affidavit  of  the  truth,  similar  in  substance  to  the  form, 
as  ante,  897.] 

[  *900  ]  *JB»  the  King's  Bench  (or,  Common  Pleas,  or,  Exchequer.) 

(y)  Term,  1  William  4. 

CD.) 

ats.    >     And  the  said  defendant  by  E.  F.  his  attorney  (a),  comes  and 
A.  B.  )  defends  the  wrong  and  injury,  when,  &c.  and  prays  judgment  (b) 


Coverture 
of  the  dew 
fendant 

(0- 


NON- 
JOINDER. 


Plea  m  as- 
sumpsit, 
that  the 
contracts 
were  made 
jointly 
with  an- 
other per- 
son not 
joined  (z). 


(0)  See  the  precedents,  Ast.  Ent.  9 — 3 
Inst.  CI.  70.  id.  puis  darrein  Continuance, 
Thomp.  Ent.  1.  As  to  the  title  of  the  term, 
and  when  special  imparlance  is  necessary, 
see  vol.  i.  396,  397.— Ante,  895,  note  x.— 2 
Saund.  2,  n.  2. 

(p)  See  the  precedents,  1  Went.  47. — Id. 
Index,  ix.— Lil.  Ent.  123. 

'q)  See  Bac.  Ab.  Abatement,  G. 

V)  See  note  h,  post,  900. 

j)  As  to  the  title  of  the  term,  and  when 
an' imparlance  is  necessary,  see  vol.  i.  396, 
7,  and  ante,  895,  note  x. — 2  Saund.  2,  n.  2. 

(0  See  forms,  6  M.  Ac  S.  220.— 2  Rich.  C. 
P.  1.  Lil.  Ent.  1.  As  to  coverture  of  defend- 
ant after  the  writ,  Bac.  Ab.  Abatement,  6. 
Coverture  can  only  be  pleaded  in  bar,  when 
the  defendant  was  married  at  the  time  when 
the  supposed  contract  was  made.  In  other 
cases  it  must  be  pleaded  in  abatement,  see 


3  T.  R.  631.  See  a  form,  post,  907,  of  a  plea 
in  bar  of  coverture  as  to  part,  and  in  abate- 
ment as  to  residue.  Evidence  of  coverture. 
Roscoe  on  Evidence,  194,  5. 

(»)  In  Lutw.  23,  coverture  was  pleaded 
by  attorney,  but  this  is  incorrect.  See  2 
Saund.  209  c.  Lil.  Ent.  1.— 2  Rich.  C.  P.  1. 

'id)  See  note  h,  post,  900. 

*z)  The  conclusion  in  Lut.  23,  is  different. 
r)  When  a  special  imparlance  is  neces- 
sary, see  vol.  i.  375 ;  and  ante,  895,  note  x. 
—2  Saund.  2,  n.  2.    2  M.  &  S.  484. 

(2)  See  the  precedents,  1  Went.  Ind.,  and 
vol.  1.  8,  32,  392 ;  and  see  Lil.  Ent.  12  ;  and 
a  precedent  of  a  plea  of  another  executor 
not  joined,  2  Rich.  C.  P.  2.— 1  Went.  13,  5&. 

(a)  May  be  by  attorney,  Lutw.  696. 

(b)  In  Moore,  30,  and  1  Lutw.  11,  it  is  said 
that  a  plea  in  abatement  on  account  of  matter 
dehors,  should  not  commence  with  a  prayer 


PLEAS  IN  ABATEMENT.  900 

of  the  said  bill  (c),  (or  if  by  original,  or  in  C.  P.  instead  of  the  word  won- 
44  bill"  say  "  writ  and  declaration,")  (d)  because  he  says  that  the  said  sev-  «■»». 
tral  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
if  any  such  were  made,  were,  and  each  of  them  was,  made  by  the  said  de- 
fendant jointly  with  one  E.  F.  (e)  who  is  still  living  (/),  to  wit,  at,  (g)  &c. 
(the  venue)  and  not  by  the  said  defendant  alone ;  and  this  he  the  said  de- 
fendant is  ready  to  verify,  whereof  inasmuch  as  the  said  E.  F.  is  not  nam- 
ed in  the  said  bill  (or  if  by  original,  or  in  0.  jP.  say  "  writ  and  declara- 
tion") together  with  the  said  defendant,  he  the,  said  defendant  prays  judg- 
ment of  the  said  bill  (h),  (or  if  by  original,  or  in  C.  P.  say  "  writ  and 
declaration")  (i)  and  that  the  same  may  be  quashed,  &c. — [Add  affidavit 
of  the  truth,  as  ante,  897.] 

♦fii  the  Kinfs  Bench  (or,  Common  Pleas.)  [  *901  ] 

Term,  1  William  4. 

C.  D.  and  another,  } 

ats.  >     And  the  said  defendants  by  ■     their  attorney,  Non-join- 

A.  B.  and  another.  )  come  and  defend  the  wrong  and  injury,  when,  Ac.  der  «J > 
and  crave  oyer  of  die  said  writing  obligatory  aforesaid,  ana  it  is  read  to  j£  ^int  * 
them  in  these  words,  to  wit,  (here  set  out  the  obligatory  fart  of  the  bond.)  and  seve- 
They  also  crave  oyer  of  the  condition  of  the  said  supposed  writing  obliga-  rai  toad 
tory,  and  it  is  read  to  them  in  these  words,  Whereas,  &c.  (here  set  out  ^  '* 


the  condition  of  the  bond,  with  names  of  witnesses  and  signatures,  £c* 
ment  of  the  writ  and  declaration  aforesaid ;  (or  if  in  K.  B.  by  bill,  toy 


,  which  being  read  and  heard,  die  same  defendants  pray  iudg- 


"  of  the  said  bill,")  because  they  say,  that  at  the  said  time  of  the  sending 
and  delivery  of  the  writing  obligatory  aforesaid,  whereon  the  said  plaintiffs 
against  them  the  said  defendants  complain,  to  wit,  on  the  day  and  year 
aforesaid,  above  mentioned,  at,  &c.  (venue)  the  said  E.  F.  in  the  writing 
obligatory  aforesaid  named,  did  likewise  seal  and  deliver  the  writing  obliga- 
tory aforesaid,  as  the  act  and  deed  of  the  said  E.  F.  to  the  said  plaintiffs, 
and  became  firmly  bound  to  the  said  plaintiffs  as  aforesaid,  jointy  with 
the  said  defendants,  by  the  same  writing  obligatory,  hi  the  said  sum  of 
[£100]  which  said  E.  F.  is  yet  surviving  Mid  living,  to  wit,  at,  &o. 
(venue)  and  this  they  are  ready  to  verify ;  wherefore,  inasmuch  as  the  said 
E,  F.  is  not  named  defendant,  together  with  the  said  defendants,  in  the 

of  judgment  but  only  to  conclude  with  it,  on  the  trial,  2  Bla.  Rep.  951. — 2  Marsh.  302. 

and  see  ante,  vol.  i.  400;  but  this  distino  —6  Taunt  587,  S.  C.  Kenyon's  Rep.  364. 

tion  does  not  seem  attended  to  in  Lil.  Eat.  (/)  A  plea  in  abatement  of  nonjoinder 

6. — Thomp.  Ent.  1. — 2  Saund.  209.  of  a  party  who  should  be  a  defendant,  must 

(c)  As  to  prayer,  judgment  of  the  bill  on-  aver  that  the  parly  omitted  is  still  living,  1 

ly  and  not  of  the  bill  and  declaration,  see  Saund.  291.  a,  n.  1,  b,  n.  4. 

2  M.  Ac  S.  484,  n.  (a).  (g)  No  venue  is  necessary,  2  H.  Bla.  161. 

(<0  When  the  plea  in  abatement  for  non-  —7  T.  R.  243. 1  Saund.  8.  (2V-8  T.  R.  243. 

joinder  is  to  the  whole  of  the  action,  it  is  not  (A)  Quare  if  not  bad,  if  pleaded  of  bill  and 

necessary  to  plead  in  abatement  both  of  the  declaration,  2  M.  4c  S.  484.    In  proceedings 

declaration  and  writ,  but  it  is  sufficient  to  by  bill  praying  judgment  of  the  "  writ  and 

plead  to  the  writ  or  bill  only,  but  where  it  is  declaration"  would  be  bad.    1  B.  &  A.  172. 

intended  to  plead  in  abatement  only  of  part  As  to  conclusions  of  pleas  in  abatement,  see 

of  the  writ,  and  the  cause  of  abatement  arises  ante,  vol.  i.  399.    Tiad's  Prac.  9th  edit.  638. 

from  some  of  the  counts  of  the  declaration)  the  (•')  As  to  the  introduction  or  omission  of 

defendant  must  plead  in  abatement  of  both,  the  word  "declaration,"  vide  2  Saund.  209 

2  Saund.  210,  n.  c. ;  and  the  precedent,  2  B.  d.— Tidd's  Prac.  9th  edit.  638. 

Ac  P.  420.    See  also  2  M.  &  S.  484,  n.  (a).  (k)  See  1  Saund.  291  a.  n.  2  b.  as  to  the 

(e)  The  plea  must  disclose  the  names  of  all  form.    See  also  forms,  Lil.  Ent.  2 — 2  Rich, 

the  contracting  parties,  so  as  to  give  a  better  Prac.  E.  B.  17. — Ast.  Ent.  7. — Lutw.  696. 

writ,  and  if  a  name  be  omitted,  the  plaintiff  See  a  form  in  covenant,  Lil.  Ent.  7 ;  and  2 

may  take  issue  on  the  plea,  and  will  succeed  Bieh.  Prac.  E.  B.  18.    That  defendant  must 
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Hon.     writ  and  declaration  aforesaid,  (or  if  in  K.  B.  by  biU  "in  the  said  bill/9) 
joinder,    the  same  defendants  pray  judgment  of  the  writ  and  declaration  aforesaid, 
(or  if  in  K.  B.  by  UU,  "  of  the  said  bill,")  and  that  the  same  may  be 
quashed,  &c. — [Add  affidavit,  as  ante,  897.] 

misno-     In  the  King's  Bench. 

MER-  (0  Term,  1  WtOiam  4. 

Misnomer  <j.  D.  sued  by  the  name  of  E.  D.  ) 

a*2s  ats.  [     And  C.  D.  (n)  against  whom  the 

Christian  A.  B.  )  said  A.  B.  hath  exhibited  his  said 

name  in  bill  by  the  name  of  E.  D.  in  his  own  person  (V),  comes  and  says  that  he  is 
l~  *9021  name(*  **<!  called  (jp)  by  the  *name  of  C.  D  .and  by  that  name  and  sur- 
L  J  name  hath  always  since  the  time  of  his  nativity  hitherto  been  named  and 

called  ;  without  this  that  he  the  said  C.  J),  now  is,  or  at  the  time  of  ex- 
hibiting the  said  bill  was,  or  ever  before  had  been,  named  or  called  by  the 
name  of  E.  D.  (q)  as  by  the  said  bill  is  supposed,  and  this  the  said  C.  D. 
is  ready  to  verify,  wherefore  he  prays  judgment  of  the  said  bill  (r),  and 
that  the  same  may  be  quashed,  4fc. 

Affidavit    In  ft*  Sing's  Bench. 

the  truth  (  A.  B.     •»• plaintiff; 

thereof (5).  Between]  and 

(  C.  D.  sued  by  the  name  of  E.  D.  defendant 
G.  D.  of,  &c.  — —  the  defendant  in  this  cause,  maketh  oath  and  saith, 
that  the  plea  hereunto  annexed  is  true  in  substance  and  fact. 

Sworn,  &c.  C.  D. 

Jn  the  Common  Pleas* 


Term,  1  William  4. 


ats.  \     And  C.  D.  against  whom  the  said 

A.  B.  )  plaintiff  hath  issued  his  said  writ,  and 

declared  thereon  by  the  name  of  E.  D.  in  his  own  person,  comes  and 
says,  that  he  is  named  and  called  C.  D.  and  by  that  name  and  sur- 
name hath  always  since  the  time  of  his  nativity  hitherto  been  named  and 
called ;  without  this  that  the  said  0.  D.  now  is  or  ever  was,  named  or  called 
by  the  name  of  E.  as  by  the  said  writ  and  declaration  thereon  founded  is 
L  903  ]  supposed,  and  this  the  said  C.  D.  is  'ready  to  verify,  wherefore  he  prays 

plead  in  abatement  if  he  wish  to  take  advan-  known/'  see  "Willes,  558 ;  bat  the  old  En- 

tage  of  the  non-joinder,  see  ante,  vol.  i.  32.  tries  say  "  named  and  called,"  see  Thomp. 

CI)  As  to  the  title  of  the  term,  see  ante,  Ent.  1  Lutw.  10. — Hast.  Ent.  297. — Lil.Ent. 

895,  n.  x. — 1  T.  R.  278 ;  and  7  T.  R.  447.  1,  which  seems  preferable.    Some  old  pre- 

(m)  See  the  precedents,    Lil.  Ent.   6. —  cedents  state  that  the  defendant  was  baptiz- 

TKkrs    forms,    182.  —1   Wentw.  Index.—  ed,  &c.  Lil.  Ent.  6.  and  1  B.  &  P.  645 ;  but 

Willes,  558. — 2  Taunt.   399.    In  this  plea  tms  is  not  only  unnecessary,  (see  the  above 

the  defendant  must  give  his  surname  as  well  cases,  and  Rep.  temp.  Hardw.  286. — 6  Mod. 

as  his  true  Christian  name,  although  his  true  116.)  but  difficult  in  proof,  (1  Campb.  479) 

surname  is  used  in  the  declaration,  8  T.  R.  and  consequently  improper. 

515. — 2  Saund.  209  b. — 5  Taunt.  652,  3.  (q)  A  mis-statement  of  this  name  would 

be  fat 

892,  note <*— 5  T.  R.  487.-2  Saund. 209 b.—       (s)  See  form  of  affidavit,  ante,  897.— Lil. 


(n)  The  plea  must  not  begin  "  and  the  said    be  fatal  on  demurrer,  1  Ohit.  Rep.  705,  n. 
C.  D."  &c.  or  "he  who  is  sued,"  &c.  ante,       (r)  See  ante,  900,  note  q. 


Lutw.  10. — 5  Taunt.  652.  As  to  the  necessi-  Ent.  1.  4,  and  ante,  vol.  i.  402.    An  affida- 

ty  for  the  surname  being  given,  see  supra,  n.  vit  that  the  plea  « is  a  true  plea,"  would  be 

r,  and  the  precedent,  Rast.  Ent.  297,  108.  bad,  Stra.  705. 

(o)  It  appears  most   advisable   to   plead  (t)  See  forms,  1  Rich.  C.  P.  157. — 2  Id.  4. 

misnomer  in  person,  2  Saund.  209  b,  c. —  As  to  the  title  of  the  Term,  see  ante,  895,  n. 

Summary  on  pleading,  50.  z,  901,  n.  k.  See  2  Saund.  209  b. — 1  B.  &  P. 

(p)  Some    precedents    say,  "called   and  647,8,9.  Seethe   notes  to  preceding  form 
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judgment  of  the  said  writ  and  declaration  thereon  founded,  and  that  the     msno- 
same  may  be  quashed,  &c. — [Add  affidavit,  as  in  preceding  farm.']  MKR- 

In  the  King's  Bench. 

Term,  1  William  4. 

C.  D.  sued  by  the  name  of  C.  E.    ) 

ate.  [     And  C.  D.  against  whom  the  said  ^feS" 

A.  B.  )  plaintiff  hath  exhibited  his  said  bill  ant's  sur- 

by  the  name  of  C.  E.  in  hie  own  proper  person,  comes  and  says,  that  he  name  in 
is  named  and  called  by  the  name  of  G.  D.  and  by  the  said  surname  of  {^jw^ 

D.  hath  always  hitherto  been  called  or  known ;  without  this  that  the  said 

C.  D.  now  is,  or  ever  was,  named  or  called,  or  known  by  the  surname  of 

D.  as  by  the  said  bill  is  supposed ;  and  this  the  said  0.  D.  is  ready  to 
verify,  wherefore  he  prays  judgment  of  the  said  bill,  and  that  the  same  may 
be  quashed,  fcc. 

Jh  the  King's  Bench. 

Term,  1  William  4. 

C.  D.  ) 

ats.  >     And  the  said  defendant  in  his  own  ^is^er 

A.  B.  suing  by  the  name  of  A.  D.  )  proper  person,  comes  and  defends  tif&*3ur- 
the  wrong  and  injury,  when,  &c.  ana  prays  judgment  of  the  said  bill,  be-  name  in 
cause  he  says  that  the  said  A.  (hie  Christian  name)  the  now  plaintiff,  now  jjj:  **•  ty 
is,  and  before  and  at  the  time  of  exhibiting  the  bill  aforesaid,  was  called       ^w'm 
and  known  by  the  surname  of  B.  (his  real  name)  to  wit,  at,  &c.  {venue). 
aforesaid,  without  this  that  the  said  A.  (his  Christian  name)  the  now 
plaintiff,  now  is,  or  before  or  at  the  time  of  exhibiting  the  bill  aforesaid, 
was  called  or  known  by  the  surname  of  D.  (the  surname  by  which  the 
plaintiff  has  sued)  as  in  and  by  the  said  bill  is  above  supposed,  and  this 
he  the  said  defendant  is  re^dy  to  verify,  wherefore  he  prays  judgment  of 
the  said  bill,  and  that  the  same  may  be  quashed,  &c. 

In  the  King's  Bench. 

(x)  Term,  1  Will.  4,       ^nolr* 

FBNDIHQ. 

And  the  said  defendant  by  — >■        his  attorney,  comes  and  de-  Another 
fends  the  wrong  and  injury,  when,  &c.  *and  prays  judgment  of  ***&?■  de~ 

t^  6 

fVir  rtii* 

(»)  As  to  the  term,  see  ante,  901,  n.  n. —    above  in  1  Went.  8. — 1  Mod.  6. — LiL  Ent.  2,  same 
See  the    precedent,   1    Wentw.    Index;  of    7,11.    The  precedents  of  the  pleas  in  abate-  causc  m 


653.  in  the  above  precedent,  are  more  concise. 

(n>)  See   the  precedent,   1  East.   542. — 1  Precedents  of  the  first  description  are  in  3 

Lit.  Ent.  4.— Unnecessary  to  plead  in  abate-  Ld.  Raym.  53. — Clift.  Ent.  2,  22.1  Mod. 

ment,  2  B.  &  B.  34.-4  Moore,  369,  S.  C. ;  Ent.  10.— 2  Salk.  716.— 1  Went.  44,  52,  64. 

and  see  2  Taunt.  399.  —3  Wentw.40  j  and  in  scire  facias,  2  Lil. 

(z)  As  to  the  title  of  the  term,  and  when  Ent.  392.    Those  of  the  latter   description 

a  special  imparlance  is  necessary,  see  ante,  are  in  3  Ld.  Raym.  57. — Lutw.  33. — Lil. 

vol.  i.  396,  7  j  ante,  895,  n.  xy  and  1  Mod.  Ent.  7.— Mod.  Ent.    6.— Clift.    Ent,  8.— 1 

Ent.  6.  Wentw.  8. — It  is  said  that  when  the  writ  is 

(y)  This  plea  cannot  be  pleaded  in  bar,  5  general,  and  does  not  express  the  cause  of 

B.  &  A.  101. — Lutw.  33. — 3  Inst.  1.  56;  un-  action,  the   plea  in  abatement  must  show 

less  in  a  penal  action,  Sayer,  216.    As  to  that  the  plaintiff  declared  in  the  former  suit, 

these  pleas  in  general,  see  Com.  Dig.  Abat.  because  otherwise   it   cannot  be   traversed 

H.  24. — Bee.    Abr.  Abat.,  M. — 1    Campb.  whether  or  not  it  were  for  the  same  cause 

60 ;  and  the  precedents  nearly  similar  to  the  of  action,  5  Co.  61  b.  and  LiL  Prac.  Reg. 
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akotibr   th*  sud  bill  (s),  because  he  says,  that  before  the  exhibiting  of  the  said  bill, 
action    to,  in  Michaelmas  Term  (a),  in  the year  of  the  reign  of  our  lord 

pending,  tto  now  king,  (or  in  the  Exchequer,  say  "  in  his  said  Majesty's  Court  of 
Exchequer,  before  the  barons  of  the  said  Exchequer  at  Westminster,'9) 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  the  said 
court  then  and  still  being  holden  at  Westminster,  in  the  -county  of  Middle* 
sex,  the  said  plaintiff  impleaded  the  said  defendant  and  exhibited  his  cer- 
tain bill  against  him,  in  a  plea  of  debt  on  demand  of  and  upon  the  same 
identical  writing  obligatory  (or,  if  in  (Assumpsit,  "  in  a  certain  plea  of  tres- 
pass on  the  case,  upon  and  for  the  not  performing  of  the  very  same  identic 

[  *905  ]  cal  'promises  and  undertakings")  in  the  said  declaration  in  this  present 
suit  mentioned  (b) ;  as  by  the  record  and  proceedings  thereof  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at 
Westminster  aforesaid,  more  folly  appears.  And  the  said  defendant  fur- 
ther saith,  that  the  parties  in  this  and  the  said  former  suit  are  the  samej 
and  not  other  or  different  persons ;  and  that  the  said  former  suit  so  brought 
and  prosecuted  against  the  said  defendant,  by  the  said  plaintiff  as  afore- 
said, is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  (c),  and  this  the  said  defendant  is  ready  to  verify  (d), 
wherefore  he  prays  judgment  of  the  said  bill  (1),  in  this  suit,  and  that  the 
game  may  be  quashed,  &0. 

8  E. — Bac.  Abr.  tit.   Abatement,   M,   bat  bankrupt,  it  was  held  bad,  Id. 

this  reason  does  not  appear  satisfactory,  for        (z)  Sometimes  the  plea  commences  and 

in  most  instances,  and  particularly  in  deelar-  concludes  with  a  prayer  of  judgment,  wheth- 

ations,  in  indebitatus  assumpsit  the  declara-  er  the  defendant  ought  to  be  compelled  to 

tion  is  so  general,  that  it  does  not  cdnclu-  answer ,  <jf-c.    Lil.    Ent.    6 ;  but   the  Above 

sively  show  that  the  two  actions  are  for  the  form  seems  most  correct. 

same  cause.    See  6  T.  R.  307.  3  Wentw.        (a)  When  it  is  necessary  to  state  a  par- 

142 ;  and   by  the  plaintiff's  particulars   of  ticular  day,  2  Lev.  141.— 3  Burr.   1423.  1 

demand  in  the  first  action  or  otherwise,  it  Bla.  Bep.  439.  S.  C.    When   the   actions 

may  appear  what  was  the  subject-matter  of  were  both  commenced  in  the  same  Term, 

the  first  action,  though  the  plaintiff  may  not  then  show  when  the  first  was  commenced. 

have  declared,  and  it  is  now  settled,  that  in       (b)  As  to  this  concise  statement,  without 

a  plea  in  bar  of  judgment  recovered,  it  is  not  setting  out  the  former  declaration,  see  ante, 

necessary  to  set  out  the  declaration  in  the  903,  4,  n.  y. 

former  cause.    1    Saund.  92,  note  2 ;  and        (e)  As  to  this  averment,  see  Bac.  Abr. 

therefore  we  may  conclude  that  the  above  Abatement,  M.    Sed  quare,  see  opinion,  1 

concise   form  will  suffice.    If,  however,   it  Wentw.  8. 

appears  from  the  pleading  that  the  action        (J)  It  should  seem,  it  is  not  necessary  to 

pending  could  not  be  for  the  same  cause,  aver  a  prout  patet  per  recordum,  or  to  plead 

the  idea  would  be  bad,  4  B.  &  B.  920.  7  D.  the  record  of  another  court,  subpede  sigiti, 

&  R.  409,  S.  C.    Therefore,  where  the  as-  because  the  plea  involves  a  matter  of  fact, 

signees  of  a  bankrupt,  declared  on  promises,  whether  both  actions  are  for  the  same  cause 

to  the  bankrupt,  and  also  on  promises  to  of  action,  see  1  Stra.  522. 

themselves,  and  the  defendant  pleaded  gen-        (e)  See  ante,  901,  n. 

erally  the  pendency  of  a  prior  action  by  the 
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COMMON  COMMENCEMENTS  AND  CONCLUSIONS. 

In  the  King's  Bench,  [or  "  0.  P."  or  u  Exchequer."!  i  Gem* 

C.  D.  >  (/)  Term,  1  Witt.  4.      JJSttf  a 

ate.    >       And  the  said  (^)  defendant  by  E.  F.  his  attorney  (A),  copies  ^Tplia* 
A.  B.  )  and  defends  the  wrong  (or  in  trespass  or  ejectment,  instead  of  the  when  spe- 
word  "  wrong,"   wy  a  force")  and  injury,  when,  &c.  and  says  that  the- d*L 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof*Actie  Don, 
against  the  said  defendant  (i)  because  he  says,  that,  &c. — [Here  state  the 
subject-matter  of  the  defense,  after  which  conclude  either  to  the  country, 
or  with  a  verification,  as  the  plea  may  require,  as  in  the  following  forms.*] 

In  the  K.  B.  (or  "  C.  P."  or  u  Exchequer."*) 

.  next  after. (I) , in2.jhe 

C.  D.  )  Term,  1  Witt.  4.      >*•  w^> 

ats.    >       And  the  said  defendant  by  E.  F.  Ins  attorney,  comes  and  de-  tfthede? 
A.  B.  )  fends  the  wrong  (or  in  trespass  or  ejectment,  instead  of  the  fense  arose 
u  wrong"  say  "  force,")  and  injury,  when,  &c.  and  says,  that  the  said  4**  com- 
plaintiff  ought  not  further  to  have  or  maintain  his  aforesaid  action  thereof  JjJStof 
against  the  said  defendant,  because  he  says,  that,  &c.  the  action. 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  (or  if  3.  Om- 
it third  or  subsequent  plea,  say  "  by  like  leave")  of  the  court  here,  for  JjjJ^^f  a 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  second  or 
such  case  made  and  provided  (m)  says  that  the  said  plaintiff  ought  not  *to  snbse- 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  Jj^f^IT 
says,  that,  &c.  r  tgoy  i 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  first  count  of  the  4%  j^ 
said  declaration, '  [or  if  in  covenant,  u  as  to  the  said  supposed  breach  like  to 
of  covenant  first  above  assigned,"  or  if  in  trespass  "  as  to  the  breaking  particular 
and  entering,  &c."  enumerating  the  particular  trespasses  mentioned  in  the  particular 
declaration,  and  intended  to  be  justified^]  the  said  defendant,  by  leave  of  trespasses, 
the  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  &c* 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says,  that,  &c. 

(/)  Usually  the  term  of  which  the  atea  is  fense  has  arisen  since  the  commencement  of 

pleaded,  see  vol.  i.  466.    As  to  the  utle  of  the"  action,  this  mod*  of  pleading  must  be 

the  Term,  and  when  an  imparlance  is  no-  adopted.    4  East,  502.    See  form,  poet,  913, 

cessary,  see  ante,  vol.  i.  375, 397.— Ante,  890.  &c. 

(g)  When  this  word  is  improper,  see       (J)  The  tries  should  be  entitled  after  the 

ante,  892,  dec.  matter  of  the  defense  arose, 

(h)  An   infant   or   feme   covert,   cannot        («)  4  Anne,  c.  16.  s.  4,  5.    It  is  proper  to 

plead  by  attorney,  ante,  893,  899.  mention  the  statute  in  the  introductcrypart 

(i )  This  is  technically  the  actio  nan.  of  the  plea  as  above.    Andr.  108.— 1   wils. 

t*)When  the   subject-matter  of  the   de-  219.— Cowp.  500,501.— 1  Hen.  Bhu  275,278. 

voL.ni.  2 
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com-  [After  stating  the  subject-matter  of  the  plea,  if  it  be  a  denial  of  an  al- 

^^s  legation  in  the  declaration,  not  being  matter  of^  record,  the  plea  should 

*  akd  con-  conclude  to  the  country,  as  follow*  /]     And  of  this  the  said  defendant  puts 

cuTsioH*.  himself  upon  the  country,  &c. 

Jjkf^jfjk      [If  the  defense  consists  of  an  allegation  of  new  matter,  it  should  in 

country,  general  conclude  with  a  verification,  IP.   W.  258,  thus :] — And  this  the 

6.  Conclv'  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said 

^S£_  plaintiff  ought  (or  if  matter  pending  the  sunt  be  pleaded,  say  "  ought 

Hon.  further")  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 


7.  Condu-  And  this  the  said  defendant  is  ready  to  verify  by  the  said  record,  where- 
^erifSL  ^ore  ^e  projs  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his 
tioA  by  the  aforesaid  action  thereof  against  him,  &c. 

record. 


PLEA  IN  ABATEMENT  AS  TO  PART,  AND  IN  BAR  TO 

THE  REST. 

g»  k  0.  In  the  King's  Bench,  (or  "  C.  P."  or  "  Exchequer:9) 

emfe^d  0.  D.  )  Term,  1  WxBiam  4. 

in  abate-  ats.    >     And  the  said  defendant  in  her  own  person  comes  and  defends 

ment  *\  A.  B.  )  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first  and 

ofgenerai  *econd]  counts  of  the  said  declaration,  says  that  she  did  not  undertake  or 

issue  and  promise  in  manner  and  form  as  the  said  plaintiff  hath  above  complained 

^° barto*  a8^ns^  ber,  an^  °f  ^is  B^e  Puts herself  upon  the  country,  &c. 
the  rest 

(»).  And  for  a  further  plea  as  to  the  said  (first  and  second)  counts  of  the 

said  declaration,  the  said  defendant,  by  leave,  &c.  (as  ante,  906,  third 
form)  because  she  says,  that  she,  the  said  defendant,  before  and  at  the 
time  of  the  making  of  the  said  several  supposed  promises  and  undertakings 
in  the  said  [first  and  second]  counts  mentioned,  and  before  and  at  the 
time  the  said  supposed  causes  of  action  therein  mentioned  did  accrue, 
was  and  still  is  the  wife  of  T.  J.  who  is  still  living,  to  wit,  at,  &c.  (venue)  ; 
and  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

And  as  to  so  much  and  such  part  of  the  said  bill,  [or  if  in  C.  JP.  or 
by  original,  instead'of  the  word  "  bill"  say  "  writ  and  declaration,"]  of 
the  said  plaintiff,  as  relates  to  the  said  several  supposed  promises  and 
undertakings  in  the  said  third  and  subsequent  counts  mentioned  ;  and  as  to 
thtse  counts  the  said  defendant  prays  judgment  of  that  part  of  the  said  bill 

Sor  if  in  C.  P.  or  by  original,  instead  of  the  word  "  bill"  say  "  writ  and 
eclaration,"]  which  relates  to  the  said  last-mentioned  supposed  promises 
and  undertakings,  and  of  the  said  third  and  subsequent  counts,  and  that 
they  may  be  respectively  quashed,  because  she  Says,  that  at  the  time  of 
the  exhibiting  the  said  bill  [or  if  in  (7.  5*.  or  by  original,  say  u  at  the 
time  of  the  issuing  of  the  said  writ,"]  of  the  said  plaintiff  in  this  behalf, 
and  the  commencement  of  this  suit,  she  was  and  still  is  married  to  the 

(»)  See  antt,  vol.  i.  396,  as  to  pleading  in  bar,  and  abatement,  at  same  time. 
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said  T.  J.  who  is  still  Bring,  to  wit,  at,  4te«  (wnst*)  aforesaid ;  and  this 
she  is  ready  to  verify,  wherefore  because  the  said  T.  J.  is  not  named  in 
the  said  bill  [or  if  in  C.  P.  or  by  original,  instead  of  the  word  "  bill"  say 
"  mrit  and  declaration/']  in  this  behalf  she  prays  judgment  of  so  much 
and  such,  part  of  the  said  bill  [or  if  in  C.  P.  or  by  original  instead  qf 
the  word  "  bill"  say  "  writ  and  declaration,"]  as  relates  to  the  said  sup- 
posed promises  ana  undertakings  in  the  said  third  and  subsequent  counts 
mentioned.  And  also  of  the  said  third  and  subsequent  counts,  and  that 
the  same  may  in  this  behalf  be  quashed,  &o. 


IN  ASSUMPSIT.  [  -908  ] 


In  the  K.  B.  or  "  C.  P."  or  "  Utahequer."  m 

ISSUE}  Ace. 

O.  D.  i  Term,  1  Will.  4.       General 

ate.    >     And  the  said  defendant  by his  attorney,  comes  and  defends  is8ue>  ™*- 

A.  B.  )  the  wrong  and  injury,  when  4c.  and  saith  that  he  did  not  under*  ^unP8tt 
take  or  promise  (p)  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the  coun- 
try, &c. 

0.  D.  &  others,  ) 

ate;  >      And  the  said  defendant  C.  D.  by his  attorney,  The  like 

A.  B.         )  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  by  one  of 
saith  that  be,  together  with  the  said  E.  E.  (the  other  defendant  or  defend-  ^^ 
ante)  did  not  undertake  or  promise  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him,  and  of  this  the  said  defendant, 
the  said  C.  D.  puts  himself  upon  the  country,  etc. 

C.  D.  ezor.  Ac.  } 

ate.  v     And  the  said   defendant  by    E.  F.  his  attorney,  The  like 

A.  B.         )  comes  and  defends  the  wrong  and  injury,  when,  &c  *T  au  "^ 
And  says  that  the  said  G.  H.  (r)  deceased,  in  his  life-time,  did  not  un-  ^mL^- 
dertake  or  promise  (and  if  there  be  promises  by  the  executor  laid  in  the  trator  (q). 
declaration,  say,  "nor  did  the  said  defendant  undertake  or  promise,")  in 

(o)  See  forms,  Morg.  2X7— 1  Rich.  C.  P.  621.    A  plea  ef  u*ot  guiltf"  would  be  bed 

147  •  and   see   forms  where   two   of  sere-  on   demurrer,    Stra.    1022. — Cases    Temp, 

ral  defendants  plead  non  assumpsit.    1  LiL  Hardw.  173. 
Ent.  106.— 2  Rich.  C.  P.  18.  (?)  See  forms,  1  Rich.  C.P.  147. 

(p)  The  omission  of  the  words  "  or  pro-        (r)  If  the  declaration  contain  counts  oo 

mise,"  would  be  bad  on  demurrer,  but  ike  promises  by  the  executor  in  that  character, 

plaintiff  cannot  sign  judgment.    3  D.  &  R.  the  plea  must  also  deny  those  promises. 
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<■"■■**  manner  and  form  as  the  said  plaintiff  hath  abote  thereof  complained  against 
isot,  &c.  Ae  ^  defendant,  and  of  this  he  pots  himself  upon  the  country,  fcc. 

>  « 

Plea  that  [I%rst  plea,  general  issue  ;  and  the  commencement  of  the  second  plea  as 
tocu^ere  ***  906»  third  form,  and  then  as  fellows :]  Because  they  say  that  the  said 
made  by  several  supposed  promises  and  nndertakings,  in  the  said  declaration  men* 
defend-  tioned,  if  any  *stich  were  or  was  made,  were,  and  each  and  every  of  them 
fy*^1111'  m  made  by  diem  the  said  defendants,  together  with  the  said  A.  B.  one 
<me  of  the  of  the  said  plaintiflfc  jointly,  and  not  by  them  the  said  defendants  separately-, 
plaintiff's  from  and  without  the  said  A.  B.  to  wit,  at,  &c.  (venue)  aforesaid,  and 
•qaq  -i  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form. 

_V>  a  dec-  , 

laration  [First  plea,  non  assumpsit,  as  ante,  908 ;  second  plea,  actto  nan,  as  an- 

011  a  ghJr"  **»  ^^9       ^  /onu.] — Because  he  says,  that  long  before  and  at  the  time 
the  person  w^6n  ^e  sa*^  "•  ®m  WftS  suPP°8e^  m  an^  by  the  first  and  second  counts 
for  whom   of  the  said  declaration  to  have  become  indebted  to  the  said  plaintiff,  and 
J**"**"*  from  thence  continually  until  the  making  of  the  said  supposed  promises  and 
gaarantee  undertakings  in  those  counts  respectively  stated,  the  said  M.  O.   was  the 
was  a  feme  wife  of  one  L.  0.  which  said  L.  O.  at  the  time  of  the  accruing  of  the  said 
covert.  (0  8appoaed  debt  to  the  said  plaintiff,  and  during  all  the  time  aforesaid,  was 
the  husband  of  the  said  M.  0.  and  in  firil  life,  to  wit,  at,  4e.  (venue)  afore- 
said; and  this,  fcc. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form.'] 

J*lea  eon-    C5.  D.  } 

feeing        ats.    >     And  the  said  defendant  by his  attorney,  eomes  and  de- 

^^f  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first 
certain  and  second]  (the  counts  confessed)  counts  of  the  said  declaration  mention- 
counts,  q^  confesses  the  said  action  of  the  said  plaintiff  as  to  the  non-performance 
tain  dam-  ^  *ne  8ai<^  supposed  promises  and  undertakings,  in  those  counts  mentioned, 
age  there-  and  that  he  the  said  plaintiff,  by  reason  of  the  non-performance  of  the  said 
51  !?2fil1"  Prwn^9es  an^  undertakings  in  those  counts  mentioned,  hath  sustained  dam- 
JewS  is*  *£6  *°  tQe  mwwi*  of —  (insert  enough,}  over  and  above  his  costs  and  char- 
sue  to  the  ges  by  him  about  his  suit  in  that  behalf  expended,  and  which  said  sum  of 
residue  —  he  the  said  defendant  hath  always  been  ready  and  willing,  and  still  is 
,w*  ready  and  willing  to  pay  to  the  said  plaintiff.    And  the  said  defendant,  as 

to  the  (third  and  subsequent)   counts  of  the  said  declaration  mentioned. 

says,  that  he  did  not  undertake  or  promise  in  manner  and  form  as  the  said 
-    plaintiff  hath  above  in  those  counts  complained  against  him,  and  of  this  he 

puts  himself  upon  the  country,  &e.— [Add  any  ether  plea  as  usual  to  the 

counts  not  confessed.] 

(#)  As  to  this  plea,  see  ante,  vol.  i.  2a  2  Allow  it.  6Biagh.  197. 

B.  &  P.  124,  5.-2  J).  &  R.  196.— 1  B.  &  (*)  This   may   be   pleaded   specially.    4 

<J.  74,  S.  C—  In  Moffat  and  others  c.  Van  Bing.  470. 

Milligen  and  others,  Mich.  Term,  27  Geo.  («)  This  plea  may  be  advisable  in  cases 
3. — 2  Chit.  Rep.  539,  a  plea  in  abatement  to  where  the  defendant  admits  a  cause  of  action 
•the  same  effect  was  held  bad  on  demurrer,  against  him,  but  cannot  pay  money  into 
.See  plea  by  an  executor,  that  testator  had  a  court  as  is  frequently  the  case.  By  the  above 
partner  who  survived  him.  5  Eastj  261.  The  mode  of  confession  it  should  seem  the  ex- 
matter  of  the  above  plea  may  be  gtven  in  evi-  penses  of  a  writ  of  inquiry  or  trial,  upon  the 
•dence  under  the  general  issue,  and  in  a  late  admitted  cause  of  action,  may  be  avoidal. 
•case  in  the  court  of  C.  P.  where  the  defend-  See  a  form  in  case,  post,  1030,  and  a  form  to 
ant,  besides  the  general  issue,  attempted  to  a  new  assignment  in  trespass,  post,  1237.  See 
jriead  a  plea  somewhat  similar  to  the  above,  also  9  B.  &  Cres.  613. 
though  more  complex,  that  court  would  not 
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[JKrst  pbttf  ne»-  assumpsit,  as  cm6*,'®6&;  second  plea,  actio  non,  as    vtxm* 
«nte,  906,  tftard  ,/brwt,  to  the  special  counts  on  the  edtoteral  promises.]--    frauds 
Became  he  saith,  that  the  several  supposed  promises  and  undertakings  in  Statute  of 
the  said  [ jfot  and  seeondf]  counts  respectively  mentioned,  were  special  Frauds  to 
promises,  and  each  of  them  was  a  special  promise  for  the  debt  of  ahother  a  dedam- 
person,  to  wit,  the  said  A.  P.  and  that  no  agreement  in  rtspect  of,  or  re-  ^rutee 
lating  to,  the  supposed  causes  of  action  in  the  (first  and  second)  counts  of  (*>.) 
the  gaid  declaration,  or  either  of  them,  nor  any  memorandum,  or  note 
thereof,  wherein  the  consideration  or  considerations  for  the  ■  said  special 
premises,  or  either  of  them,  was  or  were  stated  or  shown,  was  or  is  in 
writing,  or  was  or  is  signed  by  the  said  defendant,,  or  by  any  other  per- 
mo,  by  him  thereunto  lawfully  authorised,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided ;  and  this,  £c.~~[  Conclude  with 
«  verification,  as  ante,  907,  sixth  form.] 

S  First  Plea,  nan  assumpsit,  as  ante,  908  ;  second  plea,  actio  non,  as  ante,    *****. 
,  third  form  to  the  count  on  the  bUlJ]    Because  he  says,  that  before  T°  actk)Q 
the  making  of  the  said  bill  of  exchange  in  the  said  first  count,  mentioned,  ^^ 
to  wit,  on  the  21st  day  of  December,  A.  D.  1829,  [day  of  contract  or  against 
about  it }  at,  fee  (venue)  aforesaid,  it  was  corruptly  and  against  the  form  Jgg8^ 
of  the  Statute  in  such  case  made  and  provided,  agreed  by  and  between  me  ^ 
the  said  E.  F.  (the  acceptor)  and  one  G.  H.  that  he  the  said  G.  H.  (here  was  given 
state  the  usurious  agreement,  which,  in  the  case  for  which  this  plea  was  j?e8ec,ire 
drawn  was  thus:)  should  lend  and  advance  to  the  said  E.  F.  a  certain  sum  formate* 
of  money,  to  wit,  the  sum  of  £750  in  manner  following,  that  is  to  say,  on  an 
part  thereof*  to  wit,  £250  on  the  day  and  year  last  aforesaid,  and  the  res-  JJJJJJjJJjf 
idue  thereof,  to  wit,  £500  at  a  certain  time,  to  wit,  oh  the  31st  day  of  tetween 
December  then  next,  and  that  he  the  said  G.  H.  should  forbear  and  give  the  accep- 
day  of  payment  of  the  sums  of  £250  and  £500  from  the  times  of  lending  {^nd  a 
and  advancing  the  same,  until  and  upon  a  certain  other  time,  to  wit,  the  son  (xjT 
10th  day  of  April,  1800,  and  that  for  the  forbearing  and  gtvihgd&y  of  pay- 
ment of  the  said  sums  of  £250  and  £500  as  aforesaid,  the  said  E.  F.  should 
give  and  pay  to  the  said  G.  H.  a'certain  sum  of  money,  to  wit,  the  sum 
of  £250  of  like  lawful  money,  and  that  for  securing  the  repayment  of  the 
said  sums  of  £250  and  £500,  so  to  be  lent  and  advanced  as  aforesaid,  to- 
gether with  the  said  further  sum  of  £250  on  the  said  10th  day  of  April  in 
the  year  last  aforesaid,  the  said  defendant  should  make  and  draw  and  in- 
dorse, and  the  said  E.  F.  should  accept  the  said  bill  of  exchange  in  the 
said  [first]  count  mentioned,  and  that  the  said  E.  F.  should  deliver  the    * 
same  to  the  said  G.  H. ;  and  the  said  defendant  further  saith,  that  in  pur- 
suance and  in  part-performance  of  the  said  corrupt  and  unlawful  agreement, 
the  said  defendant  afterwards,  to  wit,  on  the  said  21st  day  of  December, 
to  wit,  at,  &c.  (venue)  aforesaid,  made  and  drew  and  indorsed,  and  the 
said  E.  F,  then  and  there  accepted  the  said  bill  of  exchange  and  the  said 

(»)  On  demurrer  this  plea  has  been  held  contract  most  be  set  forth  particularly,  a 

good.    1  Moo.  &  P.  294.— 4  Bing.  470,  S.  general  plea  of  usury  being  bad  cm  demur- 

C— Sec  form,  1  Wils.  305.— See  4  B.  6c  A.  rer,  2  M.  &  S.  377.    A  variance  between 

596.  the  averment  in  the  plea  and  the  evidence, 

(x)  The  defense  of  usuryw  may  be  given  with    respect    to    the  usurious    contract, 

in  evidence  in  assumpsit  or  debt,  on  simple  would  be  fatal  to  such  plea,  1  Saund.  295, 

contract,  under  the   general  issue,  1  Stra.  n.— -3  T.  R.  538. — 1  Taunt.  511,  and  see 

498.— Com.  Dig.  Plead.  2  G.  7.    1  Saund.  the  notes,  ante,  512,  in  the  form  of  plea  in 

295  b.  n.  but  it  may  be  frequently  advisable  debt  on  bond,  and  notes,  post,  966.    See  the 

to   plead   it.    When  pleaded  the   usurious  replication  to  the  above  plea,  ante,  U46. 
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vow.  £.  F.  then  and  there  delivered  the  said  bill  of  exchange  so  made,  and  in- 
dorsed, and  accepted  as  aforesaid,  to  the  said  G.  EL  on  the  terms  afore- 
said, and  that  in  further  pursuance  of  the  said  corrupt  and  unlawful  agree- 
ment, the  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  4c.  (venue)  aforesaid,  did  lend  and  advance  to  the  said  E.  F.  the  sum 
of  £250,  part  of  the  said  sum  of  £750 ;  and  afterwards,  to  wit,  on  the  Slat 
day  of  December,  in  the  year  1829  aforesaid,  at,  &c.  (venue)  aforesaid, 
did  lend  and  advance  to  the  said  E.  F.  the  said  further  sum  of  £500 ;  and 
the  said  defendant  further  saith,  that  the  said  sum  of  £250  so  agreed  to  be 
given  and  paid  by  the  said  E.  F.  to  the  said  G.  EL  for  such  lean  and  for- 
bearance as  aforesaid,  and  so  secured  as  aforesaid,  exceeds  the  rate  of 
£5  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  Statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  Statute  m  such  case 
made  and  provided,  the  said  bill  of  exchange  waa  and  is  wholly  void ;  and 
this,  &c. — [Conclude  with  a  verification,  a$  ante,  907,  nzth  form.'] 


fefadL?  **•  *  £  And  &e  said  defendant  by  E.  F.  his  attorney,  (or  if  the  de- 
fy). A.  B.  )fendant  be  still  an  infant,  %ay  by  '<  G.  H."  admitted  (z)  by  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  {or  in  C.  jP.  "  by 
the  justices  of  our  said  lord  the  king  here,")  as  guardian  (a)  of  the  said 
defendant,  to  defend  for  the  said  defendant,  who  is  an  infant  under  the  age 
of  twenty-one  years,) .  comes  and  defends  the  wrong  and  injury,  when, 
&c.  and  says  that  the  said  plaintiff  ought  not  to  have  or  maintain  Ins  afore- 
said action  thereof  against  him,  because  he  says,  that  he  the  said  defend- 
ant at  the  time  of  making  of  the  said  several  supposed  promises  and  under- 
takings in  the  said  declaration  mentioned,  was  an  infant  within  the  age  of 

twenty-one  years,  to  wit,  of  the  age  of years,  (5),  to  wit,  at,  &c. 

aforesaid  (<?) ;  and  this,  &c. — [Conclude  with  a  verification,  ae  ante,  907, 
eixthform.'] 


COVERTURE 


of  defend-  ***•  \  And  the  said  defendant  in  person  (e)  comes  and  defends  the 
*nt  (d).  A.  B.  )  wrong  and  injury,  when,  &c.  and  says,  *that  the  said  plaintiff 
{*  910  ]  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  her,  be- 

(y)  See  precedents,  1  Rich.  C.  P.  153.  given  in  evidence  under  the  general  issue ; 
Plead.  450.— Lil.  Ent.  3, 107.  Infancy  may  bat  it  is  frequently  advisable  to  plead  it.  12 
be  given  in  evidence  under  the  general  Mod.  101.  When  the  defense  is  not  that 
issue  in.  assumpsit. — 1  B.  &  P.  481,  n.  a. —  the  feme  was  married  at  the  time  the  con- 
Ante,  vol.  i.  417.  But  it  is  in  general  bet-  tract  was  made,  but  merely  that  her  hus- 
ter  to  plead  it.  Ante.  vol.  i.  421.  It  may  band  ought  to  be  joined  in  the  action,  the 
be  pleaded  with  another  plea.  As  to  proof  coverture  must  be  pleaded  in  abatement, 
ef,  see  3  Stark.  68. — \  Taunt.  465. — Roseoe,  and  not  as  above  in  bar,  ante,  899,  n.  See 
Evidence,  195,  6,  7.  a  form  of  plea  of  coverture  in  abatement  as 

(z)  This  should  be  stated. — 2  Saund.  117  to  part,  and  in  bar  as  to  the  residue,  ante, 

g.  n.  1.  907. — Evidence  in  support  of  Roseoe  Evid. 

(a)  An  infant  must  defend  by  guardian,  194,  5.    1  Campb.  62. — 2  Campb.  113. 

and  not  by  vrochein  amy,    2  Saund.  117,  f.        (e)  If  the  defendant  be  still  married,  she 

n.  1.  Ante,  893.  must  plead  in  person  and  not  by  attorney, 

(b)  The  precise  age  is  not  here  material.  ante,  899,  n.    In  an  action  of  assumpsit  for 
(e)  The  venue  in  the  declaration,  but  the  use  and  occupation  by  the  defendant's  wife 

omission  would  not  prejudice.    2   H.  Bla.  before  marriage,  defendant  cannot  plead  she 

161. — 1  Saund.  8  a.  is  not  his  wife,  as  such  plea  would  amount 

(d)  See    form,    Morg.    249.— Coverture  to  the  general  issue.    2  Chit.  Rep.  642. 
may  in  assumpsit,  and  indeed  in  debt,  be 


IN  ASSUMPSIT.  910 

cause  she  says,  that  die  the  said  defendant  before  and  at  the  time  of  mat    comb- 
ing of  the  said  several  supposed  promises  and  undertakings  in  the  said  dec-    TURC- 
bration  mentioned,  was  and  still  is  the  wife  of  one  G.  D.,  to  wit,  at,  &c. 
(venue)  aforesaid ;  and  this,  ke. — [  Conclude  with  a  verification,  as  ante, 
907,  sixth  form.] 


[Actio  mm,  as  ante,  906,  first  form.] — Because  he  says,  that  the  said    enemy. 
plaintiff  b  an  alien,  born  in  foreign  parts,  out  of  the  allegiance  of  our  lord  Plaintiff 
the  now  king,  and  within  the  allegiance  (g)  of  a  foreign  state,  to  wit,  or,  **  aUea 
4c.  to  wit,  at,  &c.  (venue)  aforesaid,  and  not  made  a  subject  of  our  said  ^^Jut 
lord  the  king,  by  naturalization,  denization,  or  otherwise ;  and  the  said  de»  here  (/). 
fendant  farther  saith,  that  long  before,  and  at  the  time  of  the  making  of 
the  said  supposed  promises  and  undertakings  in  the  said  declaration  men* 
turned,  the  persons  exercising  the  powers  of  government  in  the  said  for- 
eign state  of  —  aforesaid,  were  and  still  are  at  war  with,  and  enemies 
of  our  said  lord  the  king,  to  wit,  at,  fee.  (venue)  aforesaid ;  and  that  the 
said  plaintiff  so  being  such  alien  born  as  aforesaid,  and  an  enemy  of  our 
said  lord  the  king,  and  not  a  subject  of  our  said   lord  the  king  by 
naturalization,  denization,  or  otherwise,  entered  and  came  into  this  king- 
dom, *and  still  remains  herein,  not  haying  any  letters  of  safe  conduct  from  [  #911  ] 
our  said  lord  the  king,  or  any  license  or  permission  of  our  said  lord  the 
king,  to  be,  reside,  or  remain  in  this  kingdom;  and  this,  c^c. — [Conclude 
with  a  verification,  as  ante,  907,  sixth  form  (1).]  : 

* 

Third  flea,  ectio   non9  ante,  906,  third  form.]  —Because  he  says,  Plaintiff 
that  the  said  plaintiff  is  an  alien,  born  in  foreign  parts  out  of  the  allegi-  *&&  enc- 
ance  of  our  said  lord  the  king,  and  within  the  jJlegiance  of  a  foreign  state,  S^t*681 
to  wit,  in,  4c.  aforesaid,  that  is  to  say,  at,  4c.  (venue)  aforesaid,  and  not  abroad  (a). 
a  subject  of  our  lord  the  king,  by  naturalization,  denization  or  otherwise ; 
and  the  said  defendant  further  saith,  that  at  the  time  of  the  commencement 
of  this  suit,  the  persons  exercising  the  powers  of  government,  in,  &c. 
aforesaid,  were  and  still  are  at  war  with,  and  enemies  of  our  said  lord  the 
king,  to  wit,  at,  &o.  (venue)  aforesaid ;  and  that  the  said  plaintiff  so  being 
such  alien  born,  and  such  enemy  as  aforesaid,  at  the  time  of  the  com- 

(/)  The  court  of  C.  P.  will  not  permit  defendant  to  plead  alien  enemy  with  any 
the  defendant  to  plead  double,  viz.  the  gen-  other  plea,  [see  \  B.  &  P.  222. — 2  B.  &  r. 
eral  issue  and  alien  enemy,  1  B.  <fc  P.  222,  72. — 12  East,  206.— 10  East,  326. — Ante, 
and  see  Tidd's  Prac.  9th  edit.  655.  As  to  voJL  i.  478,}  it  may  be  advisable  to  plead 
this  plea  and  the  prelication,  see  8  T.  E.  166,  alien  enemy  in  abatement,  and  when  the 
—Bast.  Ent.  252. — i  Mod.  405. — 4  East,  502.  plaintiff  was  not  an  enemy  at  the  time  the 
— 3  Wentw.  255. — Chit.  jun.  on  Con.  50. —  contract  was  made,  as  the  right  is  only  sus- 
Stat.  43  G.  3.  c.  155.  This  defense  may  be  pended,  the  plea  most  be  in  abatement,  15 
given  in  evidence  under  the  general  issue ;  East,  260. — 3  Camp.  152. 
but  if  the  disability  accrued  by  war  after  the  (g)  The  meaning  of  this  fcword,  see  Cob- 
contract  was  made  the  same  should  be  bett's  State  Tri.  588.-7  Co.  2,  and  1  Bos. 
pleaded  specially.    Ante,  vol.  i.  419.    Alien  &  PuL  164,  <5cc 

enemy  may  be  pleaded  in  abatement,  see  (A)  See  the  notes  to  the  former  precedent, 

forms,  1  Wentw.  7.  42,  51.— Iil.  Ent.  1.—  and  4  East,  522.— An  Englishman  living  in 

Ast.  Ent.  11,  and  others,  1  Wentw.  Index,  an  enemy's  country  cannot  sue,  3  Bos.  6c 

— As  the  court  will  not  in  general  allow  a  Pul.  113. 

(1)  This  plea  is  not  sufficient ;  for  it  is  not  enough  to  state  that  the  plaintiff  had  no  license 
to  remain  in  the  country,  but  it  must  be  averred  that  he  had  been  ordered  by  the  sovereign 
to  leave  the  country,  for  until  then  a  license  is  to  be  presumed,  10  Johns.  70. 
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aijbi!     meneement  of  this  suit,  wts  and  §tiB  is  resident  and  Umg  out  of  this  king- 
esimy.    dom^  ^d  within  the aforesaid  (1),  mid  adhering  to  the  said  enemies 

of  our  lord  the  king,  &c. ;  and  this,  4c. — [  Conclude  with  verification,  a* 

ante j  907,  mxthfonn.'} 

**"*-  [Actio  rum,  ante,  006,  frit  form.'] — Because  he  says,  that  after  the 
bLtuJ-  "^  i  *»  »?  *"«*  aappoBri  pn^  awl  overtaking*  aud  a* 
cy  andcer-  cnung  of  the  said  several  causes  of  'action  in  the  eatd  deolasation  men- 
tificate  of  tioned,  if  any  such  were  made  or  accrued  [and  before  the  exhibiting  of  the 
%£££>  bill  of  the  said  plaintiff  in  this  behalf,  (or  m  C.  P.  "before  the  com* 

6.  Geo.  4.   mencement  of  this  suit,")  ]  (A),  to  wit,  on  the day  of A.  D. 

c  16  (»>  ■  ■  he  the  said  defendant  became  a  bankrupt,  within  the  true  intent  and 
[  •912  ]  meaning  of  the  Statute  then  in  force  concerning  bankrupts,  to  wit,  at,  &c„ 
(venue)  aforesaid,  and  that  the  said  supposed  causes  of  action  in  the  said 
declaration  mentioned,  if  any  such  there  be,  and  each  of  them  did  accrue 
to  the  said  plaintiff  before  the  said  defendant  so  became  a  bankrupt  as 
aforesaid  (I),  to  wit,  at  &e.  (venue)  aforesaid,  and  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country,  &c.  (m), 

(»)  See  forms,  LU.  Emt  107 — 2  Rich.  C.  la  assumpsit  by  the  provisional   assignee, 

P.  64,  see  a  form  in  debt,  Morg.  529,  and  the   fact   of  the  bankrupt's   estate   having 

see  several  other  forms,  post,  913  to  619.  been*  assigned  by  the  plaintiff  to  the  new 

See  a  plea,  of  defendant's  discharge  under  assignees  between  the  time  of  isaning  the 

Scotch  sequestration,  4  D.  &  R.  658.— See  latitat  and  delivery  of  the  declaration,  must 

a  plea  of  bankrupt  in  Ireland,  2  Hen.  Bla,  be  pleaded  specially,  4  B.  &  A.  345. 

554,  in  America,  5  East,  124.  Bankruptcy  cannot  be  pleaded  by  bail,  2 

This  defense  must  be  pleaded,  1  Camp.  Bos,  &  Pul.  45.     When  defendant  cannot 

363. — 12  East,  664.     The  defendant  may  plead  bankruptcy  fius  darrein  amtimwuum, 

also  plead  the  general  issue  and  any  other  to  action  on  bail  bond  after  proceedings  hav- 

ptea.  ing  been  stayed,  4  B.  &  A.  249. 

This  plea  Is  given  by  the  6  Geo.  4.  c.  16.  As  to  when  the  defendant  may  avail  hint 

s.  126,  and  if  the  certificate   were   allowed  self  of  his  bankruptcy  where  the  plaintiff 

before  the  action  was  commenced,  or  alter  has  proved  his  debt  under  the  commission, 

the  action,  but  before  plea,  provided  the  act  and  for  form  of  plea  stating  sueh  proof,  see 

of  bankruptcy  was  committed  before  the  5  B.  cc  A.  95.— 1 B,  4c  A*  121.— 1  Rose,  B> 

commencement  of  the  action,  this  general  C.  98.-6  Taunt.  549.— Post,  917.    As  to 

form  will  suffice,  see  9  East,  82  (which  seems  plea  under  6  Geo.  4.  c.  16 ;  see  post,  916. 

to  qualify  the  dictum  in  the  latter  part  of  (fc)  It  does  not  seem  necessary  to  insert 

die  case  in  6  East,  413,  and  «  2  Smith,  659.)  the  words  within  the  brackets,  6  East,  418. 

—Ante,  vol.  i.  569,  and  3  Wentw.   188  a,  b.  —6  East,  82.    The  6  Geo.  4.  c.  16.  s.  126, 

But  if  defendant  did  not  become  bankrupt  does  not  seem  to  require  such  allegation  in 

until  after  action  brought,  or  did  not  obtain  the  plea,  and  it  is  in  general  better  omitted, 

his  certificate  till  after  issue-  joined,  the  plea  (0  This  allegation  is  necessary,  and  win 

should  be  special,  setting  out  the  proceed-  be  proper,  though  the  cause  of  action  was 

ings,  and  showing  the  allowance  of  the  cer-  not  complete  before  the  act  of  bankruptcy, 

tificate  by  the  Chancellor,  6  T.  R.  605,  607.  4  T.  R.  156.— 5  B.  &  A.  17.    This  will  suf- 

See  form,  post?  913.    And  if  the  defendant  fice  in  action  by  surety  against  bankrupt, 

omit  to  plead  his  bankruptcy  and  certificate,  though  the  payment  was  made  afterwards, 

and'judgment  be  obtained  against  him,  he  5  B.  &  A.  17.— Post,  916. 

cannot  plead  his  certificate  to  an  action  on  (m)  Theplea  is  to  conclude  to  the  coun- 

such  judgment,  6  B.  &  C.  105.  try,  1  P.  Wms.  258,  9.— 10  Mod  160,  247 : 

The  bankruptcy  of  the  plaintiff  may  be  and  the  plaintiff  cannot  reply  specially,  2 

given  in  evidence  under  the  general  issue  M.  &c  S.  549. — 3  Campb.  409,  n.  a.  S.  C. — 

in  assumpsit,  7  T.  R.  396.— Bui.  Ni.  Pri.  1  B.  &  A.  22,  aUter  if  the  plea  be  special. 

153,-15  East.  622 3  Campb.  236.    If  it  In  K.  B.  the  plea  need  not  be  signed  by 

be   pleaded   speciaDy,  all   the   proceedings  counsel,  6  T.  K.  496,  but  in  C.  P.  it  must 

must  be  set  forth,  1  B.  Ac  P.  448.— See  post,  be  signed  by  a  sergeant,  3  B,  A  P.  171.    It 

918.    See  the  forms,  7  East,  53.-8  T.  R.  must  be  delivered.    2  B.  A  A.  392. 
140.     1  Went.  308, 9.-3  "Went.  Index,  xvii. 

(1)  It  is  altogether  unnecessary  to  aver  the  plaintiff's  residence  in  the  enemy's  country; 
for  the  fact  of  his  being  an  enemy,  cannot  depend  upon  any  locality ;  but  is  sufficient  to 
state  that  he  is  an  enemy,  or  adhering  to  the  enemy,  or  what  is  equivalent  thereto,  6  Bin- 
ney,  241.    Et  vide  10  Johns.  183,  184. 
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« 

*In  the  King's  Bench,  (or  "  C.  P."  or  "  Exchequer.")  bah*. 

BX7PTCT. 


next  after ,  in 

O)    Term,  1    WiU.   4. 


[First  plea,  general  issue,  as  ante,  908 ;  second  plea,  common  plea  of  Ban^7pt" 
bankruptcy,  as  ante,  911 ;  and  third  plea,  as  follows  :] — And  for  a  fm>  fenaant 
ther  plea  in  tins  behalf,  the  said  defendant  by  leave  of  the  conrt  here,  for  where  tie 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the   Statute  wrtl^J?  _ 
in  such  case  made  and  provided,  says  that  the  said  plaintiff  ought  not  fur-  ^  after 
ther  ( p)  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  com- 
defendant,  because  he  says,  that  the  said  defendant,  before  and  on,  &c.  m®*° ** 
[day  of  act  of  bankruptcy  or  about  it]  and  from  thence  continually,  until  suit  (0y 

tiie  suing  out  the  commission  of  bankrupt  hereinafter  mentioned,  was  a 

[state  what  trade  he  was]  dealer  and  chapman,  and  a  trader,  according  to. Defendant 
the  provisions  of  an  Act  passed  in  the  sixth  year  of  the  reign  of  our  late  a  trader. 
lord  King  George  the  Fourth,  intituled,  "  An  Act  to  amend  the  laws  re- 
lating to  bankrupts ;"  and  during  all  that  time  did  use  and  exercise  the 
trade    of  a  dealer    and  chapman,  and  was  a  trader  according  to    the 
provisions  of  the  said  Act*  to  wit,  at,  &c.  (venue)  aforesaid.    And  the 

said  defendant,  so  using  and  exercising  the  trade  of  a and  so  being 

such  dealer  and  chapman,  and  a  trader  as  aforesaid,  according  to  the  pro- 
visions of  the  said  Act,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  aforesaid,  became  and  was  indebted  to  one  A* 
B.  [the  petitioning  creditor,']  a  subject  of  this  realm,  in  the  sum  of  ,£100  ^^fjjr. 
and  upwards,  of  lawful  money  of  Great  Britain,  for  a  true  and  just  debt,  ^  debt! 
due  and  owing  from  the  said  defendant  to  th6  said  A.  B.  [the  petitioning 
creditor.] — And  the  said  defendant  being  so  indebted  as  aforesaid,  and  be-  Actor 
ing  a  subject  of  this  realm,  and  so  using  and  exercising  the  trade  and  busi-  bankniPt- 
ness  of  a and  so  being  such  dealer  and  chapman,  and  a  trader,  accor- 
ding to  the  provisions  of  the  said  Act,  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  debt,  to  the 
said  A.  B.  being  then  and  there  due  and  unpaid  and  unsatisfied,  became  and 
was  a  bankrupt,  within  the  true  intent  and  meaning  of  the  said  Statute,  then 
and  still  in  force  concerning  bankrupts  made  and  provided  ;  and  that  there*  Commis- 
upon  the  said  debt  to  the  said  A.  B.  still  continuing  then   and  there  due  *10* issued 
and  unpaid  and  unsatisfied,  afterwards,  to  wit,  on  the  [7th]  day  of  [No*-  ^' 
vember,]   A.  D.  [1830,]   at,   &c.  (venue)  aforesaid,  .a  certain  commis- 
sion of  bankruptcy,  under  the  great  *seal  of  the  United  Kingdom  of  Great  [  *914  ] 
Britain  and  Ireland  (r),  bearing  date  at  Westminster,  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  same  day  and  year  last  aforesaid, 

f  rounded  upon  the  said  Statute,  upon  the  petition  of  the  said  A.  B.  was 
uly  awarded  and  issued  (*)  against  the  said  defendant,  directed  to  certain 
commissioners  therein  named,  to  wit,  [name  the  commissioners]  by  which 
said  commission  our  lord  the  king  did  name,  assign,  appoint,  constitute  and 
ordain  them  the  said his  special  commissioners,  thereby  giving 

(it)  Some  day  in  the  Term  after  the  certi-  does  not  seem  necessary. 

fieate  was  allowed.  (a)  Examine  with  the  commission; 

S>)  See  the  notes  to  the  last  precedent,  (r)  See  1  Taunt  71. 

the  form,  7  Went.  414,  and  post,  916  to  (s)  An  allegation  that  it  issued  out  of  the 

919.    How  to  reply  to  this,  see  3  Taunt.  237.  Court  of  Chancery  would  be  incorrect,  3 

(p)  As  to  this  allegation,  see  6  East,  413.  Camp.  56. 
-4  East,  502— 9  East,  82— Ante,  906.    It 
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bahx-     fon  power  and  authority  to  the  said four  or  three  of  them,  to 

aurioY.  proceej  according  to  the  said  Statute,  and  take  such  order  and  direction 
with  the  body  of  the  said  defendant,  such  bankrupt,  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  both  within  this  realm  and  abroad, 
as  well  copy  or  customary-hold  as  freehold,  which  he  had  in  his  own  right 
before  he  became  bankrupt,  as  also  with  all  such  interest  in  any  such  lands, 
tenements,  and  hereditaments,  as  the  said  defendant,  such  bankrupt,  might 
lawfully  depart  with,  all  his  money,  fees,  offices,  annuities,  goods,  chattels, 
wares,  merchandizes  and*  debts,  wheresoever  they  might  be  found  or 
known,  and  to  make  sale  thereof,  or  otherwise  order  the  same,  for  satis- 
faction and  payment  of  the  creditors  of  the  said  defendant,  such  bankrupt ; 
and  to  do  and  execute  all  and  every  thing  and  things  whatsoever,  towards 
and  for  all  other  intents  and  purposes,  according  to  the  ordinance  and  pro- 
vision of  the  said  Statute,  thereby  willing  and  commanding  the  said  com- 
missioners, four  or  three  of  them,  to  proceed  to  the  execution  and  accom- 
plishments of  that  his  commission,  according  to  the  true  intent  and  meaning 
of  the  said  Statute,  with  all  diligence  and  effect,  as  in  and  by  the  com- 
mission, relation  being  thereunto  had  will  more  fully  appear. — By  vir- 
tue of  which  said  commission ;  and  by  force  of  the  said  Statute  concerning 
bankrupts,  the  said,  [name  the  commissioners  who  adjudged  the  defendant 
Defendant  a  bankrupi\  the  major  part  of  the  'said  commissioners  named  in  the  said 
j^J££*.  commission,  having  severally  and  respectively  duly  taken  the  oath  pre- 
scribed  and  appointed  to  be  taken  by  commissioners  of  bankrupts,  accor- 
ding to  the  form  of  the  said  Statute,  and  having  then  and  there  entered  and 
[  *915  }  kept  a  memorial  thereof,  signed  by  them  'respectively,  among  the  proceed- 
ings in  the  said  commission,  afterwards,  to  wit,  on  the  [10th]  day  of 
[November,]  A.  D.  [1830,]  at,  &c.  (venue)  aforesaid,  did,  in  due  form 
of  law,  find  that  the  said  defendant,  since  the  [1st]  day  of  [September, 
1825,]  had  become  a  bankrupt,  within  the  true  intent  and  meaning  of  the 
said  Statute,  and  before  the  date  and  issuing  forth  of  the  said  commission, 
Notice  in  and  did  then  and  there  adjudge  him  to  be  a  bankrupt  accordingly.  And 
the  Go-  the  said  defendant  further  saith,  that  afterwards,  to  wit  on  the  said  [10th] 
zette*  day  of  November,  [1830,]  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said, 
{name  the  commissioners,]  the  major  part  of  the  said  commissioners  au- 
thorized by  the  said  commission,  pursuant  to  the  directions  of  the  said 
Act,  did  cause  due  notice  to  be  given  and  published  in  the  London  Ga- 
zette, of  such  commission  being  issued,  and  of  the  said  defendant  having 
been  so  adjudged  to  be  such  bankrupt  as  aforesaid,  of  the  times  and  place 
of  three  several  meetings  of  the  said  commissioners,  by  the  commission 
authorised,  within  forty-two  days  next  after  such  notice,  (the  last  of  which 
meetings  was  appointed  to  be  held  on  the  forty-second  day),  to  wit,  on 
the  days  and  times  and  at  the  place  therein  mentioned,  that  is  to  say,  on 
the  —  day  of  —  then  instant,  on  the  —  day  of  —  then  next,  at  —  of  the 
clock  in  the  afternoon  on  each  of  the  said  days,  and  on  the  —  day  of 
—  then  next,  at  —  o'clock  in  the  —  noon,  at  [the  Court  of  Commis- 
sioners of  Bankrupt,  in  Basinghall  Street,  in  the  city  of  London,]  at 
which  three  meetings  the  said  defendant,  the  bankrupt,  was  thereby  re* 
quired  to  surrender  himself  to  the  said  commissioners  named  in  the  said 
commission,  or  the  major  part  of  them,  and  to  make  a  full  discovery  and 
disclosure  of  his  estate  and  effects ;  and  at  the  last  meeting  the  said  de> 
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fondant,  the  bankrupt,  was  required  to  finish  bis  examination.    And  the     "**- 
said  defendant  farther  saith,  that  the  several  meetings  were  duly  appoint-    SQETmr* 
ed  for  his  surrendering  himself,  and  making  a  frill  disclosure  ana  discovery 
of  his  estate  and  effects,  and  finishing  his  examination  under  the  said  com- 
mission, according  to  the  form  of  the  said  Statute  in  that  case  made  and 
provided. — And  that  the  said  defendant  duly  surrendered  himself  te  the  Defend- 
major  part  of   the  stud  commissioners,  in  and  by  the  said  commission  w"'8  ""• 
named  and  authorized,  and  duly  signed  and  subscribed  such  surrender,  and  render- 
submitted  himself  to  be  from  time  to  time  examined,  touching  the  disclo- 
sure and  discovery  of  his  estate  and  effects,  and  at  the  last  of  the  said 
meetings,  to  wit,  on  the  —  day  of  —  A.  D.  — ,  until  which  day  the  last  of  Defendant 
the  said  meetings  had  been  duly  adjourned,  at,  &c.  (venue)  aforesaid,  finished  ?^shes  • 
his  examination  upon  oath,  before  the  said  [name  the  major  part  of  the  jM&%a!mi' 
eom/missioners]  the  major  part  of  the  said  commissioners,  if  another  com- 
missioner  be  then  present  who  hoe  not  before  been  stated  to  heme  taken  the 
oath,  fie.  insert  vie  following  averment : — the  said  G.  H.  having  then  duly 
taken  the  oath  prescribed  and  appointed  to  be  taken  by  commissioners  of 
bankrupts,  according  to  the  form  of  the  said  Statute,  and  having  also  en- 
tered and  kept  a  memorial  signed  by  him.     And  the  said  defendant,  Defend- 
upon  such  his  examination,  then  and  there,  made  a  full  disclosure  and  did-  ^l^1' 
covery  of  his  estate  and  effects. — And  the  said  defendant  further  saith, 
that  he  hath  always,  from  the  time  of  the  issuing  forth  of  the  said  commis- 
sion, hitherto,  to  wit,  at  &c.   (venue)  aforesaid,  in  all  things  conformed 
himself  to  the  said  Statute  concerning  bankrupts. — And  the  said  defend-  Defend- 
ant further  saith,  that  he  the  said  defendant  having  so  duly  surrendered,  and  "j"'8  cer- 
in  all  things  conformed  himself  to  the  said  Statute  atAhe  time  of  the  issu-  l  cate' 
ing  of  the  said  commission  in  foroe  concerning  bankrupts,  afterwards,  to 
wit,  on  the day  of ,  and  on  divers  other  days  and  times  after- 
wards, and  before  the day  of  — - —  (the  day  of  allowance)  at,  &o. 

(venue)  aforesaid,  three-fifths  (t)  in  number  and  value  of  the  creditors 
of  the  said  defendant,  so  being  such  bankrupt  as  aforesaid,  who  were 
creditors  for  not  less  than  [£20,]  and  who  had  duly  proved  their  debts  un- 
der the  said  commission,  signed  a  certificate  of  the  conformity  of  the  said 
defendant,  such  bankrupt  as  aforesaid,  .with  the  said  Statute,  at  the  time 
of  the  issuing  of  the  said  commission  in  force  concerning  bankrupts,  and 
such  three-fifths  (t)  of  the  said  creditors  then  and  there  thereby  testified 
their  consent  that  the  major  part  of  the  said  commissioners  by  the  said 
commission  authorized,  might  sign  and  seal  the  said  certificate  as  hereafter 
mentioned,  and  that  the  said  defendant,  such  bankrupt  as  aforesaid,  should 
have  such  allowance  and  benefit  as  are  given  to  bankrupts  by  the  said 
statute,  and  should  be  discharged  from  his  debts  in  pursuance  of  the  same 
act.— And  the  said  defendant  further  saith,  that  the  said  [major  part  of  Approba- 
te* commissioners,]  being  the  major  part  of  the  said  commissioners,  author-  *?*  of  ?*" 
ized  by  the  said  commission,  afterwards,  and  after  the  expiration  of  six  calen»  the°cam- 
dar  months  from  the  last  examination  as  aforesaid,  of  the  said  defendant,  as  mission- 
such  bankrupt  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  ers- 
&c.  (venue)  aforesaid,  by  their  certain  certificate,  being  the  said  certificate 

(t)  Let  this  agree  with  the  fact,  see  the  statute. 
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signed  by  the  said  ttoee-fiflhs  (u)  of  the  said  creditors  as  aforesaid,  in  wri- 
ting under  their  hands  and  seals,  did  certify  to  the  then  Bight  Honorable 
the  [then]  Lord  High  Chancellor  of  Great  Britain,  amongst  other  things, 
that  the  said  defendant,  upon  his  said  examination,  made  a  full  disclosure 
and  discovery  of  his  estate  and  effects,  and  in  all  things  conformed  him- 
self to  the  said  Act,  and  that  there  did  not  appear  to  them  any  reason  to 
doubt  the  fullness  of  such  discovery,  and  also  that  the  creditors  whose 
names  or  marks  were  subscribed  to  that  certificate  (being  the  certificate 
signed  by  the  said  three-fifths  of  the  said  creditors  as  aforesaid)  were  full 
three-fifths  in  number  and  value  of  the  creditors  of  the  said  defendant, 
such  bankrupt  as  aforesaid,  who  had  preyed  their  debts  under  the  said 
commission  to  the  amount  of  £20  or  upwards,  and  that  it  did  not  appear  to 
them  the  said  last-mentioned  commissioners,  by  due  proof  by  affidavit  in 
writing,  that  such  several  subscribing  creditors,  or  some  person  by  them 
respectively  and  duly  authorized  thereunto,  and  before  them  the  said  last- 
mentioned  commissioners  signing  thereof,  did  sign  that  certificate,  and  tea* 
tify  their  consent  to  them  the  said  commissioners  signing  the  same,  and  to 
the  said  defendant,  such  bankrupt  as  aforesaid,  having  such  allowance  and 
benefit  as  by  the  said  Act  were  allowed  to  bankrupts,  to  the  said  defend- 
ant, such  bankrupts  as  aforesaid,  so  being  discharged  from  his  debts  in  pur- 
suance of  the  same  Act.  And  the  said  defendant  in  feet  further  saith, 
that  the  said  certificate  having  been  so  signed  and  sealed  and  allowed  as 
aforesaid,  afterwards,  and  before  the  pleading  of  this  plea,  to  wit,  on  the 
[29th]  day  of  [November,]  A.  D.  [1830]  aforesaid,  at,  fcc.  (venue) 
aforesaid,  was  in  due  manner  laid  before  the  [then]  Lord  High  Chancellor 
of  Great  Britain,  folk  the  allowing  and  confirming  the  same ;  and  the  said 
defendant  then  and  there  made  oath  in  writing  that  such  certificate  and 
[  *916  ]  consent  of  the  creditors  were  obtained  without  fraud ;  and  *such  certificate 
was  thereupon  then  and  there  in  due  form  of  law  allowed  and  confirmed 
by  the  said  Lord  High  Chancellor,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided. — And  the  said  defendant  further  saith, 
that  the  said  several  causes  of  action  in  the  said  declaration  mentioned  ac- 
crued, and  each  and  every  of  them  did  accrue  to  the  said  plaintiff  before 
the  said  defendant  so  became  a  bankrupt  as  aforesaid,  to  wit,  at,  fcc.  (ve- 
nue) aforesaid ;  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he 
pravs  judgment  if  the  said  plaintiff  ought  further  (w)  to  maintain  his  afore- 
said action  thereof  against  the  said  defendant,  &c. 


Allow, 
enceby 
Lord 
Chancel- 
lor. 


Cause  of 
action  ac 
cruedbe- 
for  bank- 
ruptcy. 


Bankrupt- 
cy under  6 
Geo.  4.  c. 
16.  s.  52, 
that  before 
the  issuing 
of  the 
commis- 
sion plain- 
tiff had  ac- 
cepted an 
accommo- 
dation bill 
drawn  by 
defendant, 


[First  plea,  general  issue;  second  plea,  bankruptcy  generally,  a»  ante, 
911 ;  and  third  plea,  of  bankruptcy  specially,  as  ante,  913,  to  the  end  of 
the  allowance  of  the  certificate,  and  then  proceed  as  follows  {] — And  the 
said  defendant  further  saith,  that  before  the  issuing  the  said  commission  of 
bankruptcy,  and  also  before  the  said  defendant  had  committed  any  act  of 
bankruptcy,  the  said  plaintiffe  had  become  and  were  liable  for  certain 
debts  of  the  said  defendant,  upon  and  by  reason  of  the  said  several  bills  of 
exchange  in  the  said  first  count  mentioned,  and  which  said  several  bills  of 
exchange  had  been  and  were  before  then  respectively  drawn  by  the  stud 


(it)  According  to  the  facts. 


(»)  This  is  necessary,  6  T.  R.  697. 
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defendant,  and  accepted  by  the  said  plaintiff  for  the  accommodation  of  the     **"*- 
said  defendant,  and  had  been  and  were  before  then  respectively  nego-    *PFTOfT* 
tiated  b j  the  said  defendant,  and  at  the  time  of  the  issuing  of  the  said  and  that 
commission  respectively  were  and  remained  in  the  hands  of  the  divers  per-  *****:      , 
sons,  being  respectively  creditors  of  the  said  defendant,  to  wit,  at,  &c.  before'^ 
(venue)  aforesaid*    And  the  said  defendant  farther  saith,  that  afterwards,  dividend, 
and  before  any  dividend  had  been  made  under  the  said  commission,  to  ij^holde_r 
wit,  on,  fcc.  \day  qf  proof  of  debts  or  about  ft]   at,  &c.  aforesaid,  the  ed  under" 
said  several  debts  had  been  and  were  respectively  proved,  under  the  said  defend- 
commission,  by  the  respective  holders  of  the  several  bills  of  exchange,  ^^^m' 
being  creditors  of  the  said  defendant  as  aforesaid,  and  that  they  the  said  ^a  that 
plaintiffs,  so  being  liable  as  aforesaid,  'after  the  issuing  of  the  said  com-  plaintiff, 
mission,  and  -after  the  said  debts  had  been  respectively  proved  as  afore-  ^^^' 
aaid,  to  wit,  on,  &c.  at,  &c.  paid  the  said  several  debts,  for  which  they  ^inis 
were  so  liable  as  aforesaid,  to  the  respective  holders  of  the  said  several  paid,  and 
bills  of  exchange,  so  being  creditors  of  the  said  defendant  as  aforesaid.  ^4t*of  * 
And  the  said  defendant  further  saith,  that  the  said  creditors  who  had  not  proof  fx> 
proved  their  debts  under  the  said  commission,  could  and  yet  may  re*  [  •917  ] 
ceive,  under  the  said  commission,  a  dividend,  equally  in  proportion  to 
their  respective  debts,  without  disturbing  any  dividends  already  made  under 
the  same  commission,  to  wit,  at,  &o.  aforesaid ;  and  this,  &c. — [Conclude 
with  a  verification,  as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  ante,  908 ;  second  plea,  of  bankruptcy  general-  Bankrupt- 
cy 911 ;  third  plea,  as  follows :]— And  for    a    farther    plea    in    this  g^^  * 
behalf,  as  to  the  sum  of  £ — ,  parcel  of  the  said  several  sums  of  mon-  16.  s.  59,' 
ey  in  the  said  declaration  mentioned,  the  said  defendant,  by  like  leave,  that  plain- 
&c.  actio  nan,  $c.  (as  ante,  906),  beeause  be  saith,  that  after  the  making  [n^^^d 
of  the  said  several  promises  and  undertakings,  in  the  said  declaration  men-  debt  under 
tioned,  as  to  the  said  sum  of  £ — ,  parcel,  &c.  and  before  the  exhibiting  acommis- 
of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  defendant  S^ot- 
then  and  there  being  a  (warehouseman)  dealer  and  chapman,  and  being  cy  against 
then  and  there  indebted  to  one  J.  8.  and  divers  other  persons,  in  divers  de^^nt' 
large  sums  of  money,  became  and  was  a  bankrupt  within  the  true  intent  £*.  4*^4 
and  meaning  of  the  Statute  in  force  concerning  bankrupts ;  and  thereupon  to  come  in 
afterwards,  to  wit,  on,  &c.  at,   &c.  aforesaid,  a  certain  commission  of  unto  *e 
bankruptcy,  under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  g^zy)" 
and  Ireland,  bearing  date  at  Westminster  the  same  day  and  year  last  afore-  r  *9ig  ] 
said,  and  grounded  *upon  the  said  Statute,  upon  the  petition  of  the  said 
J.  S.  was  duly  awarded  and  issued  against  the  said  defendant,  directed  to 
certain  commissioners  therein  named,  to  wit,  GL  W.,  &c.   thereby  giving 
fall  power  and  authority  to  the  said  commissioners,  any  four  or  three  of 
them,  to  execute  the  said  commission,  as  in  and  by  the  said  commission, 
relation  being  thereunto  had,  will  more  fully  appear ;  by  virtue  of  which 

(z)  This  defense  may  be  given  in  evidence  seem  that  this  defense  may  be  given  in  evi- 

nnder  the  general  plea  of  bankruptcy,  ante,  dence  under  the  general  plea,  ante,  911.  And 

911.— 5  B.  6l  A.  14.— 12  East,  664 ;  and  as  as  to  this  defense,  see  1  Bar.  &  Aid.  121.— 

to  this  defense,  sea  id.  and  cases  theie  cited,  8  1  Boss.  B.  C.  96.-6  Taunt.  549.-5  B.  cY 

Taunt.  315.— 2  Moore,  326 — 5  B.  &  A.  852.  A.    Quart,  if  it  can  be  pleaded,  for  tmdk 

(y)  This  plea  was  framed  by  a  very  emi-  the  mere  proof  of  the  debt  under  the  con> 

nent  Pleader  at  the  bar.    Sed  Quote,  if  it  mission  does  not  destroy  the  creditor's  right 

may  not  be  advisable  to  set  forth  the  trading  of  action ;  and  if  he  afterwards  proceed  at 

petitioning  creditor's  debt,  and  the  commis-  law,  the  bankrupt  should  either  apply  to  the 

sioa,  Ac.  more  fully,  as  the  precedent,  an-  Chancellor  to  expunge  the  debt,  or  to  the 

te,  913.    See  form,  5  B.  &  A.  95.    It  should  court  to  stay  proceedings. 
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bahx.  gaid  commission)  and  by  force  of  the  said  Statute  concerning  bankrupts, 
ruttcy.  t^e  8a^  q  yf  ^  ^  being  the  major  part  of  the  commissioners  named  in 
the  said  commission,  afterwards,  to  wit,  on,  &c.  at,  Ac.  aforesaid,  did,  in 
dae  form  of  law,  find  that  the  said  defendant  had  become  a  bankrupt 
within  the  true  intent  and  meaning  of  the  Statute  in  force  concerning  bank- 
rupts, before  the  date  and  issuing  forth  of  the  stud  commission,  and  did 
then  and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly. 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  the  ex* 
hibiting  of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said 
plaintiff  then  and  there  being  a  creditor  of  'the  said  defendant  for  the  said 
sum  of  £ —  parcel,  &c.  under  and  by  virtue  of  the  said  several  promises 
and  undertakings,  in  the  said  declaration  mentioned,  proved  the  said  sum 
of  £ —  parcel,  &c.  under  the  said  commission,  as  for  a  debt  due  from  the 
said  defendant  to  the  said  plaintiff,  and  did  thereby  then  and  there  make 
his  election  to  take  the  benefit  of  the  said  commission,  with  respect  to  the 
said  debt  so  proved  by  the  said  plaintiff  as  aforesaid,  and  this  he  the  said 
defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof,  against  1dm,  &c. 

Plaintiff's       [First  plea,  general  issue,  as  ante,  908 ;  second  plea,  actio  non  ulterius, 
J^jJ^jj'   &c.  as  ante,  907.] — Because  he  says,  that  the  said  plaintiff,  before  and  on 

the  suit      the day  of [same  as  special  plea  of  bankruptcy  of  the  defendant 

(*)•  from  the  statement  of  Ms  trading,  ante,  913,  to  the  finding  and  adjudging 

[  *919  1  ^  plaintiff  to  be  a  bankrupt,  as  ante,  914,  and  then  proceeds  as*follows :] 

— And  the  said  defendant  further  says,  that  afterwards,  and  before  the 

exhibiting  of  the  bill  of  the  said  plaintiff,  to  wit,  on  the day  of -,  in 

the  year  aforesaid,  the  said  plaintiff  remaining  and  continuing  a  bankrupt, 
the  said  R.  J.  0.,  W.  P.  G.,  and  W.  C.  three  of  the  said  commissioners 
named  in  the  said  commission,  by  certain  indentures  then  and  there  made 
between  the  said  R.  J.  C,  W.  P.  GL,  and  W.  C.  of  the  one  part,  and  Gr. 

M.  of ,  in  the  county  of ,  (gardener),  and  P.  E.  of street, 

(wine  and  brandy-merchant),  of  the  other  part,  then  and  there  being  cred- 
itors of  the  said  plaintiff,  and  sealed  with  the  respective  seals  of  the  said 
R.  J.  0.,  W.  P.  G.,  and  W.  C.  bargained,  sold,  assigned,  and  transfer- 
red to  the  said  G.  M.  and  P.  £.  amongst  other  things,  the  said  sum  of 
money,  and  cause  of  action  in  the  said  declaration  mentioned,  upon  trust, 
nevertheless,  to  and  for  the  use  and  benefit  of  the  said  G.  M.  and  then  said 
P.  E.  and  all  other  the  creditors  of  the  said  plaintiff  who  then  had  demand- 
ed, or  who  afterwards  should  in  due  time  come  in  and  demand  relief  by 
virtue  of  the  said  commission,  and  should  contribute  towards  the  expense 
of  the  same,  according  to  the  limitations  of  the  aforesaid  Statute.  By 
virtue  of  which  premises,  and  by  force  of  the  Statute  in  that  case  made 
and  provided,  the  said  G.  M.  and  P.  E.  then  and  there. became  and  were 
entitled  to  the  said  debts,  sums  of  money,  and  causes  of  action,  in  the  said 
declaration  mentioned.    And  this  he  is  ready  to   verify,  wherefore  he 


J 


z)  Though  the  bankruptcy  of  the  plain*  dally,  see  form  7  Went.  414.    15  East,  623 ; 

may  be  given  in  evidence  in  assumpsit,  and  it  must  be  so,  it  should  seem,  if  the 

under  the  general  issue,  7T.B.  396.    Bui.  bankruptcy  took  place  after  the  commence- 

Ni.  Pri.  153.    3  Campb.  236.    15  East,  622,  ment    of  the   suit.     All   the   proceedings 

yet  it  is  frequently  advisable  to  plead  it  spe-  should  be  set  forth  as  ante,  913. 


aforesaid  action  thereof  against  him,  &o. 
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further  to  have  or  maintain  hia 


KUTTCY. 


[First  plea  r  non  assumpsit,  as  ante,  908  ;  second  plea,  actio  non,  as     1M80L" 
ante,  906,  third  form.  J— Because  he  saith,  that  heretofore,  *to  wit,  on,    ™* c*" 
&c.  (date  qf  order)  to  wit,  at,.  fcc.  (venue)  by  a  certain  order  made  by  Debtor's 
the  court  for  relief  of  insolvent  debtors  in  England,  held  at  (the  place  Act,  7. 6. 
where  court  held)  he  the  said  defendant  then  being  an  insolvent  debtor  in  *.*  ^5I'i 
custody,  and  a  prisoner  in  the   [King's  Bench  prison,  or  Fleet  prison,  or  L  920  J 
gaol  of  E.,  according  to  the  fact]  was  duly  discharged  according  to  a  cer- 
tain act  of  parliament,  made  ana  passed  in  the  7th  year  of  the  reign  of 
his  late  Majesty  King  George  the   Fourth,  entitled,  "  An  act  to  amend 
and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  England," 
[or,  if  the  discharge  woe  under  any  other  act,  state  it  accordingly]  of  and 
from  the  said  several  supposed  promises  and  undertakings,  and  causes  of 
action  (if  any)  and  each  and  every  of  them,  in  the  said  declaration  men- 
tioned ;  and  that  the  said  order  and  discharge  still  remains  in  full  force, 
and  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

[* First  plea,  general  issue  ;  second  plea,  actio  non,  as  ante,  906,  third  \  *921  ] 
form.] — Because  he  saith,  that  after  the  said  causes  of  action  in  the  said  Plaintiff's 
declaration  mentioned  accrued,  and  also  before  the  making  of  the  said  J^^eran 
promissory  note  in  the  said  declaration  mentioned,  and  the  delivery  of  the  insolvent 
same  to  the  said  plaintiff,  and  before  the  exhibiting  of  the  bill  of  the  said  Debtors 
plaintiff  against  the  said  defendant,  (or  commencement  of  this  suit)  he  the  ^  \  c 
said  plaintiff  was  actually  a  prisoner  in  the  custody  of  [the  marshal  of  the  57  (b). 
Marsbalsea  of  our  lord  the  now  king,  according  to  the  fact,]  at  the  suit  of 
one  E.  F.  and  others  his  creditors,  within  the  meaning  of  a  certain  act  made 
at  the  parliament  of  our  lord  the  late  King  George  the  Fourth,  holden  at 
Westminster,  in  the  county  of  Middlesex,  in  the  7th  year  of  his  reign  intitul- 
ed "  An  act  to  amend  and  consolidate  the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  and  that  afterwards,  to  wit,  at  the  [general  quarter 
sessions  of  the  peace  of  our  lord  the  king,]  holden  at  [the  sessions-house 
in  Horsemonger-lane,  in  the  parish  of  St.  Mary,  Newington,  in  and  for 
the  said  county  of  Surrey,  according  to  thefactf]  the  said  plaintiff  did  sub- 
scribe his  petition  and  applied  to  be  discharged  and  exonerated  under  the 
said  Statute  as  an  insolvent  debtor  within  the  meaning  of  that  act ;  and 
the  said  justices  did,  at  such  session,  adjudge  the  said  plaintiff  to  be  enti- 
tled to  the  benefit  of  the  said  act,  and  did  order  the  said  [marshal  of  the 

(a)  See  other  forms  of  plea  of  insolvent  action,  upon  the  same  principles  that  a  plea 

acts,  3  Taunt.  237. — 3  Went.  Index,  lix. —  of  bankruptcy  is  so  pleadable,  see  ante,  911. 

Id.  198.— Wils.   199.— Morg.  241,244,246.  Price,  607.— If  the  plaintiff  agrees  toaban- 

— Lil.  Ent.  108. — Lev.  Ent.  65. — See  a  plea  don  his  debt,  and  requests  defendant  not  to 

of  defendant's  discharge  as  an  Insolvent  in  insert  it  in  his  schedule,  defendant  may  give 

Newfoundland,  under  49  G.  3.  c.  27,  s.  8. —  it  in  evidence  under  tne  general  issue,  and 

3  J.  B.  Moore,  623.    1  B.  &  B.   13,  294.  need  not  plead  it  specially,  3  J.  B.  Moore, 

3  J.  B.  Moore,  244.    The  7th  Geo.  4,  c.  57,  234.    See  form  of  replication  to  the  above 

8.  61,  gives  a  general  form  of  plea.   The  plea  plea,  post,  1149 ;  see  also  as  to  replication, 

must  show  in  what  manner  the  defendant  3  Taunt.  237. 

was  discharged,  unless  the  act  under  which  (b)  It  should  seem  that  the  discharge  of 

he  was  discharged  gives  a  general  form,  8  the  plaintiff,  under  an  insolvent  act,  may  be 

East,  48. — Wils.  199.    It  must,  it  seems,  be  given  in  evidence  under  the  general  issue, 

so  pleaded  specially,  if  the  discharge  was  af-  3  Camp.  236.-7  T.'R.  396.    Bui.  Ni.  Pri. 

ter  issue  joined,  and  see  a  form  setting  forth  153. — 15  East.  622.    If,  however,  the  dis- 

the  proceedings  specially,  post,  1244,  see  8  .  charge  was  after  action  brought,  it  should 

Price,  607. — If  the  discharge  was  after  action  be  pleaded  specially,  setting  forth  the  pro- 

but  before  issue  joined,  then  it  may,  it  seems,  ceedmgs. '  See  the  form,  post,  1244. 
be  pleaded  generally  in  further  bar  of  the 
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a1**-     Manbalaea  of  our  said  lord  the  long,]  to  sot  at  liberty  the  «ud  plaintiff; 

VBNCY*  and  the  said  defendant  further  says,  that  by  force  of  the  said  Statute,  all 
the  estate,  right,  title,  interest,  and  trust  of  the  said  plaintiff,  of,  in,  and 
unto  the  said  supposed  debts  and  causes  of  action  in  the  said  declaration 
mentioned,  and  all  the  real,  as  well  freehold  and  copyhold  as  qustomary, 
and  aH  the  personal  estate,  debts,  and  effects  of  the  said  plaintiff,  were 
immediately  after  such  adjudication  thereby  vested  in  G.  H.  esq.  then  be- 
ing clerk  of  the  peace  of  and  for  the  county  of  [Surrey,]  where  the  said 
plaintiff  was  discharged,  upon  the  trusts  and  for  the  purposes  in  the  said 
act  mentioned,  to  wit,  at,  &e,  (venue)  aforesaid ;  and  this,  &o. — [  Con- 
dude  with  a  verification,  as  ante,  807,  eixthform.] 

[  #922  ]  •/»  the  Xing'*  Bench  (<7.  P.  or  Exchequer.') 

tehdeb,   0.  D.  )  (e)  Term.  1  Will.  4. 

Acc-        ate.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 
Non-as-     a.  B.  )  fends  the  wrong  and  injury,  when,  Ac.  and  also  all  the  said  ser- 
S^pT^s   cral  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
to  the  sum  except  as  to  the  sum  of  JG—  (e),  parcel  of  the  said  several  sums  of  money, 
tendered     *m  ^e  sai<j  declaration  mentioned,  [or,  if  some  of  the  count*  are  denied 
^'          altogether,  or  a  tender  cannot  be  pleaded  thereto,  say,  "  in  the*said  third, 
fourth,  and  last  counts  mentioned,"]  says  that  he  did  not  undertake  or 
promise  in  manner  and  form  as  the  said  plaintiff  hath  abov£  thereof  com- 
plained against  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 
Tender  of  And  as  to  the  said  sum  of  £ —  parcel  of  the  said  several  sums  of  money 
that  sum.    in  the  said  declaration,   [or,  in  the  said  third,  fourth,  and  last  counts,  ac- 
cording to  the  count*  pleaded  to]  mentioned,  the  said  defendant  says,  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  to  recover  any  more  or  greater  damages  than  the  stud  sum 
of  £ —  parcel,  fcc.  (/)  in  this  behalf,  because  he  says,  that  after  the  mak- 
ing of  the  said  several  supposed  promises  and  undertakings  in  the  said  de- 
claration mentioned,  [or,  "  in  the  said counts  mentioned,"  as  to  the 

said  sum  of  £ —  parcel,  &c.  and  before  the  exhibiting  of  the  bill  (jg)  of  the 
said  plaintiff  against  the  said  defendant  in  this  behalf  [or,  if  in  C*  P.  or  h/ 
original,  "  and  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  (h). 


Dyer,  300.    See  also  2  Saund.  2,  note,  2.  cient  tender,  see  3  Chit.  Com.  Law,   136, 

However,  in  Tidd.  9th  edit.  463,  it  is  laid  Chit.  jun.  Contr.  302  to  310.— 3  C.  &  P.  453. 

down,  that  to  avoid  the  inconsistency  in  the  — 3  Bingh.  304.    2  C.  &  P.  77,  50.    As  to 

statement  of  an  imparlance  (by  which  it  costs  on  this  plea,  see  Tidd's  Prac.  9th  edit, 

would  appear  that  the  defendant  was  not  at  971. 

all  times  necessary  to  pay)  and  then  pleading  («)  The  sum  tendered,  see  ante,  921,  n. 
a  tender,  that  though  the  plea  of  tender  may  d.  Proof  of  the  tender  of  a  larger  sum  sup- 
be  pleaded  after  a  general  imparlance,  yet  it  ports  the  allegation  of  the  tender  of  the  less, 
should  be  entitled  of  the  same  Term  as  the  R.  Walker  Ford's  MSS.  404.— 3  Star.  Evi. 
declaration.  1559. 

(d)  See  forms,  PI.  A.  265,  269,  448,  452.  (/)  The  "&c."  is  sufficient  after  the  ei- 
A  defendant  cannot  plead  non-assumpsit  to  ception  is  once  fully  stated, 
the  whole,  and  a  tender  as  to  vart,  but  must  (g)  In  K.  B.  it  is  advisable  to  say  "before 
qualify  the  general  issue,  and  Ms  other  pleas  the  exhibiting  of  the  bill,"  rather  than  "  the 
as  above,  admitting  the  liability  as  to  the  commencement  of  the  suit,"  in  order  to  corn- 
sum  tendered,  4  T.  R.-  194.  See  observa-  pel  the  plaintiff  in  some  cases  to  reply  a  lat- 
tion  in  1  Camp.  184,  in  note.  No  other  itat,  1  Wils.  141.  See  Sell.  Prac.  1st  edit. 
plea  can  be  pleaded  to  the  sum  alleged  to  vol.  ii.  Appendix,  G.  as  to  the  term  "  ante 
We  been  tendered,  3  Wills.  145.— 2  Bla.  txhibitionem  billa. 

Rep.   723.    A   tender  always   admits   the  (*)  The  precise  day  of  the  tender  is  not  in 

cause  of  action,  as  stated  in  the  declaration ;  general  material,  but  if  the  tender  ware  after 
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at,  &c,  aforesaid,  he.  the  said  defendant  was  i*eady  and  witting,  and  then   tmder, 

and  there  tendered  and  offered  (i)  to  pay  to  the  said  plaintiff  the  said  sum  of 

£ —  parcel,  &o.  to  receive  which  of  die  said  defendant  he  the  said  plaintiff 

then  and  there  wholly  refused ;  and  the  said  defendant  in  fact  further  saith, 

that  he  the  said  defendant  "always  (A)  fromthe  time  of  the  making  of  the  said  [  *92,3  ] 

several  promises  and  undertakings  in  the  said   declaration  mentioned,  [orf 

"  in  the  said  : counts  mentioned,"]  as  to  the  said  sum  of  £ —  parcel, 

&c.  hitherto,  at,  &c.  aforesaid,  been  ready  to  pay,  and  still  is  there  ready 
to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  (and  he  nt>w 
brings  the  same  into  court  here  ready  to  be  paid  to  the  said  plaintiff  if  he 
will  accept  the  same,)  [or,  if  the  money  has  been  already  paid  into  court, 
instead  of  the  word  between  brackets,  the  form  should  be  thus,  "  and  the 
said  defendant  avers  that  he  the  said  defendant  hath  paid  the  said  sum  of 
£ —  into  the  court  of  our  said  lord  the  king  before  the  king  himself,  in  this 
action  so  depending  as  aforesaid,  ready  to  be  paid  to  the  said  plaintiff,  if 
he  will  accept  the  .same"]  and  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
his  aforesaid  action  against  him  to  recover  any  more  or  greater  damages 
than  the  said  sum  of  £ —  parcel,  &c.  in  this  behalf,  &c.  (I).  And  for  a  Plea  of  set- 
further  plea  in  this  behalf,  as  to  all  the  said  several  supposed  promises  and  ^^e 

undertakings  in  the  6aid   declaration  mentioned,  [or,  "  in  the  said tendered 

counts  mentioned, "]  except  as  to  the  said  sum  of  £ —  parcel,  &c.  the  (*)• 
said  defendant  by  leave  of  the  court  here  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  t^e  said  plaintiff,  be- 
fore and  at  the  time  of  exhibiting  the  bill  of  the  said  plaintiff  against  the 
said  defendant  in  this  behalf  [or,  if  in  C.  P.  or  by  original,  "  before  and 
at  the  time  of  the  commencement  of  this  suit,"]  to  wit,  at,  &c.  (venue) 
aforesaid,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  indebted  to 
the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of 
lawful  money  of  Great  Britain,  for,  &c.  [here  state  thi  'subject-matter  of  [  *924  ] 
the  set-off  as  post,  984,  988,  9,  and  then  proceed  as  follows  .*]  which  said 
sums  of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defend- 
ant exceeds  the  damages  sustained  by  the  said  plaintiff  by  reason  of  the 
non-performance  by  the  said  defendant  of  the  said  several  supposed  prom- 
ises and  undertakings  in  the  said  declaration  mentioned,  [or,  "in  the  said 

counts  mentioned,"]  except  as  to  the  said  sum  of  £ —  parcel,  &c. 

and  out  of  which  said  sum  of  money  so  due  and  owing  from  the  said  plain- 
tiff to  the  said  defendant,  he  the  said  defendant  is  ready  and  willing,  and   . 
-  hereby    offers  to  setoff  and  allow    to  the  said  plaintiff  the  full  amount 
of  the  said  damages,  except  as  aforesaid,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  [if  money  has  been  paid  into 

the  first  day  of  the  Term,  and  the  declara-        (m)  See  form,  2  Rich.  C.  P.  25,  26,  29. 

tion     intituled     generally,     the    defendant  A  plea  of  set-off  is  here  given,  because  it  is 

should  compel  the  plaintiff  to  entitle  it  spe-  frequently  pleaded  with  a  plea  of  tender,  in 

cially,  see  Tidd's  rrac.  9th  edit.  463,  or  which  case  it  varies  in  point  of  form  in  some 

plead  more  specially.  trifling  respects,  from  the  usual  plea  of  set- 

(i)  This  is  necessary,   2  "Wils.    74. — 10  off.    A  notice  of  set-off  cannot  be  given  with 

East-  101.  a  plea  of  tender.    The  set-off  must  bepJead- 

(k)  This  is  necessary,  1  Saund.  33,  note  ed  in  that  or  any  other  case  where  another 

2. — 1  Ld.  Raym.  254. — 8  East,  168.  plea  is  pleaded  besides  the  general  issue, 

(/)  As  to  the  conclusion,  see  2  Salk.  622.  see  Ry.  &  Mo    C.  N.  F.  413.— Sed  vide  6 

— 1  lord  Raym.  254.  S.  C— Willes,  13.  Esp.  50. 

Vol.  m.  4 
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TO™*,  w^  state  wtrmenb  to  that  effect,  as  ante,  923.]  And  this  he  tie  ami. 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plain- 
tiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  ex- 
cept as  to  the  said  sum  of  £ —  parcel,  &c. 

accord        [Actio  non,  as  ante,  906,  first  form,  to  the  asterisk."] — Because  he  says, 
satis-     *^at  a^er  *e  mak*ng  °f  *be  said  several  promises  and  undertakings  in  the 
faction,    said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
Accord       said  plaintiff  against  him  the  said  defendant  in  this  behalf  for,  if  by  origir 
and  sate-   naiy  ^  (n   Qm  p#  «  before  the  commencement  of  this  suit,"]  to  wit,  on, 
delivery  of  &c*  *t>  &c*  (venue)  aforesaid,  he  the  said  defendant  delivered  to  the  said 
a  pipe  of    plaintiff  [one    pipe    of  wine,]  of  great   value,  to    wit,  of  the  value    of 
wme  (»)•    [£100]  (o),  in  full  satisfaction  and  discharge  of  the  said  several  promises 
and  undertakings,  and  of  all  the  said  sums  of  money  in  the  said   declara- 
tion mentioned,  and  which  said  [pipe  of  wine]  he   the  said  plaintiff  then 
[  *925  ]  and  there  accepted  and  received  (p)  of  and  from  the  said  'defendant  in  full 
satisfaction  and  discharge  of  the  said  several  promises  and  undertakings, 
and  of  all  the  sums  of  money  in  the  said  declaration  mentioned  (q).    And 
this,  &c—  [Conclude  unth  a  verification,  as  ante,  907,  sixth  form.} 

T^e  Jjto  [Actio  non,  as  ante,  906,  first  form,  to  the  asterisk'] — Because  he  says, 
given  in  ^afc  a^er  ^6  making  °f  the  said  several  promises  and  undertakings  in  the 
satisfac.  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
tion-  said  plaintiff,  against  him  the  said  defendant  in  this  behalf,  [or,  if  by  orig- 

inal, or  in  C.  P.  "  before  the  commencement  of  this  suit/']  to  wit,  on, 
&c.  (date  of  bond)  at,  &c.  (venue)  aforesaid,  he  the  said  defendant  made 
and  sealed,  and  as  his  act  and  deed  delivered  to  the  said  plaintiff,  his  the 
said  defendant's,  certain  writing  obligatory,  in  the  penal  sum  of  [£1000,] 
of  lawful  money  of  Great  Britain,  conditioned  for  the  payment  of  [£500,] 
of  like  lawful  money,  and  interest  for  the  same,  by  the  said  defendant,  to 
the  said  plaintiff,  at  a  certain  time  therein  mentioned,  and  now  elapsed, 
and  which  said  writing  obligatory  the  said  defendant  then  and  there  deliv- 
ered to  the  said  plaintiff;  and  the  said  plaintiff  then  and  there  accepted 
and  received  the  same  of  and  from  the  said  defendant,  in  full  satisfaction 
and  discharge  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  of  all  damages  and  sums  of  money  thereupon 
due  and  owing,  or  accrued  (r).  And  this,  &c. — [Conclude  with  a  verifi- 
cation, as  ante,  907,  sixth  formJ] 

[  *926  ]  *[First  plea,  non-assumpsit,  as  ante,  908 ;  second  plea,  as  follows,] — 
^j0?111  And  for  a  further  plea  in  this  behalf,  as  to  the  sum  of  £ —  (the  sum  for 
8tatc^       which  the  note  was  given,)  parcel  of  the  said  several  sums  in  the  said  de- 

(n)  See  forms,  Morg.  232 .—PL  A.  245.—       (p)  This  is  a  material  allegation,  3  East, 

Lil.  Ent.  105,  120,  493.    As  to  accord  and  256.— 1  Stra.  573. 

satisfaction  in  general,  see  Bac.  Ab.  tit.  Ac-  (q)  If  there  be  several  counts  in  the  dec- 
cord  and  satisfaction.  Com.  Dig.  tit.  Ac-  laration,  and  the  plea,  professing  to  answer 
cord.  Accord  and  satisfaction  may  be  given  the  whole,  states  that  the  goods,  dec.  were 
in  evidence  under  the  general  issue.  I  Ld.  delivered  and  accepted  in  satisfaction  "of  the 
Raym.  566.— 12  Mod.  376,  S.  C. — 4  Esp.  cause  of  action'7  it  would  be  bad,  2  Chit. 
181.  According  to  1  B  &  C.  286.-2  D.  &  Rep.  303.  If  a  writ  was  sued  out,  and  the 
B.  661,  S.  C. — accord  and  satisfaction  can-  accord  and  satisfaction  took  place  after  that 
not  be  pleaded  as  a  sham  plea,  but  accord-  time,  the  plea  should  aver  that  the  plaintiff 
ing  to  other  cases  in  D.  Ac  ft.  231,  81  B.  &  accepted  the  thing  in  satisfaction  of  the  costs 
Cres.  1,  S.  C. — 1 M  &  P.  338,  it  may.  and  damages  sustained  by  the  non-perfbrm- 

(o)  Quart  if  not  better  than  the  statement  anceof  the  promises.  5  B.  &  A.  886. — 1  D,  & 

as  to  the  value  be  omitted ;  see  form  in  Ste-  R.  546,  S.  C.  and  see  form  in  trespass,  post, 

phen  on  Pleading,  235,  where  it  is  omitted.  1062. 

(r)  See  supra,  note  (*)• 
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elaration  mentioned,  the  sail  defendant,  by  leate  of  the  court,  here  for    "<">*» 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute   tactumT 

in  such  case  made  and  provided,  says,  that  the  said  plaintiff  ought  not  to      * 

have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  d^very 
that  after  the  making  of  the  said  promises  and  undertakings  in  the  said  de-  ceptaace 
deration  mentioned,  and  before  the  exhibiting  of  the.  bill  of  the  said  plain-  of  defend- 
tiff,  against  the  said  defendant  in  this  behalf  [or,  if  in  C.  P.  or  by  original,  a^t>s  Pro* 
"Wore  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  (date  of  note,)  j^te*?*)- 
at,  fco.  (venue)  aforesaid,  an  account  was  had  and  stated,  by  and  between 
the  said  plaintiff  and  the  said  defendant,  of  and  concerning  the  said  several 
sums  of  money  in  the  said  declaration  mentioned,  and  upon  that  account- 
ing he  the  said  defendant  was  then  and  there  found  in  arrear  and  indebted 
to  the  said  plaintiff,  in  the  said  sum  of  £ —  *(the  amount  of  the  note  (t),) 
for  which  said  sum  of  £— *  he  the  said  defendant  then  and  there  made 
and  delivered  to  the  said  plaintiff,  his  certain  promissory  note  in  writing, 
bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  last  aforesaid,  whereby  he  the  said  defendant  promised  to  pay  to  the 
said  plaintiff,  or  his  order,  [two]  months  after  the  date  thereof,  the  said 
sum  of  £ —  wherein  he  the  said  defendant  was  so  found  in  arrear  and  in- 
debted V>  the  said  plaintiff  as  aforesaid,  and  the  said  plaintiff  then  and  there 
accepted  and  received  the  said  note  for  arid  on  account  of  the  said  sum  of 
£ —  parcel  of  the  said  sums  of  money  in  the  declaration  mentioned  (1), 
and  by  reason  thereof  he  the  said  defendant  then  and  there  became  and 
still  iajiable  to  pay  the  said  sum  of  <£—  in  the  said  promissory  note  men- 
tioned, according  to  the  tenor  and  effect  of  the  said  note.    And  this, 
Ac. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

[Same  as  in  the  last  preceding  form,  to  the  asterisk.'] — For  which  said  The  like 
sum  of  £ —  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  (date  of  bill)  at,  f^^T 
&c.  (venue)  aforesaid,  according  to  the  usage  and  custom  of  merchants,  accepted  a 
made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  and  biU  of  ex- 
year  ^therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  and  there-  jjwbie  to 
by  then  and  there  required  the  said  defendant  [two]  months  after  the  date  a  third 
thereof,  to  pay  to  [E.  F.  or]  his  order,  the  sum  of  £ —  for  value  received,  pereonr*). 
which  said  bill  of  exchange  the  said  defendant  afterwards,  to  wit,  on  the  C  *927  ]  . 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight  thereof 
accepted,  according  to  the  said  usage  and  custom  of  merchants,  and  the 
Statute  is  such  case  made  and  provided,  for  and  on  the  account  of  the  said 
sum  of  £ —  parcel  of  the  said  several  sums  in  the  said  declaration  mention- 

(*)  See  form,  Lil.  Eat.  121.    This  plea  is  out  unless  defendant  would  consent  to  with- 

snstainaMe,  5  T.  R.  513. — 10  Mod.  37.  Ace.  draw  it  and  undertake  to  plead  issuably,  &c. 
1  Ken.  Rep.  250,  391. — 1  Burr.  9,  S.  C.  Co*-       (t)  In  general  the  payment  of  a  smaller 

Ira*  tat  in  that  case  the  note  was  not  nego-  sum  cannot  be  pleaded  as  a  satisfaction  for 

tiaote,  not  being  payable  to  order.    It  has  a  larger.    Therefore   the   plea   should  be 

been  generally  adopted  as  a  dilatory  plea,  pleaded  only  to  the  amount  of  the  sum  in 

particularly  where  the  plaintiff  has  declared  the  note  or  bill,  as  in  the  above  form,  or  else 

only  on  the  common  counts,  and  a  note  or  it  should  be  averred  that  the  defendant  was 

bill  has  been  given  but  not  paid  when  due,  not  indebted  to  plaintiff  in  more  than  that  * 

so  as  to  pat  the  plaintiff  to  show  m  his  re-  sum ;  see  2.  B.  &  Cres.  477. 
plication  that  the  note  was  not  paid,  &c. ;       («)    See   form   and   law,   Wightw.  33. 

and  see  such  replication,  post,  1156.  In  1  M.  — Co.  Lit.  212  b.-— 5  T.  R.  513.     See  note 

&  P.  643,  the  court  on  an  affidavit  of  the  to  the  former  precedent, 
falsity  of  such  a  plea,  ordered  it  to  be  struck 

(1)  As  to  the  necessity  of  this  allegation,  see  Bird  et  al.  v.  Caritat,  2  Johns.  342.  Where 
the  note  has  been  delivered  to  a  third  person  for  the  plaintiff,  it  must  be  averred  that  he 
was  the  agent  of  the  plaintiff,  ibid. 
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accord  ed  ;  an(j  by  reason  thereof,  and  according  to  the  said  usage  and  custom  of 
^factionT  merchants,  he  the  said  defendant  then  and  there  became,  and  was  and  still 
is  liable  to  pay  to  the  said  [£.  F,]  or  his  order,  the  said  sum  of  money  hi 
the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the 
said  bill  of  exchange,  and  of  his  tho  said  defendant's  said  acceptance  there- 
of. And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form.'] 

arbitra-        [First  plea,  non  assumpsit,  as  ante,  908 ;  second  plea  actio  non,  as  ante, 
JffiIIT-     906,  third  form.] — Because  he  says  that  after  the  making  of  the  said  sev- 
Arbitra-     eraj  promts  and  "undertakings  in  the  said  declaration  mentioned,  and  be- 
award(Tr).  fore  the  day  of  exhibiting  of  the  bill  of  the  said  plaintiff,  against  the  said 
[  *928  ]  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  original,  "  before  the  com- 
mencement of  this  suit,"  J  to  wit,  \>n,  (x)  &c.  (date  of  submission)  at,  &o. 
aforesaid,  the  said  plaintiff  and  the  said  defendant  submitted  themselves 
[here  state  the  mode . of  submission,  which  have  been  thus:]— (that  is  to 
say)  by  two  mutual  bonds  of  arbitration,  bearing  date  respectively,  to  wit, 
the  day  and  year  last  aforesaid,  to  the  arbitration  of,  and  engaged  in  all 
things  well  and  truly  to  stand  to,  obey,  abide,  perform,  fulfil,  and  keep  the 
award,  order,  arbitrament,  final  end  and  determination  of  E.  F.  anfl  G.  EL 
arbitrators,  indifferently  elected  and  named,  as  well  on  the  part  and  behalf 
of  the  said  plaintiff  as  of  the  said  defendant,  to  arbitrate,  award,  order, 
judge,  and  determine  of  and  concerning  all  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action,  suits,  bills,  bonds,  specialties,  judg- 
ments, executions,  extents,   quarrels,  controversies,  trespasses,    damages, 
and  demands  whatsoever,  at  any  time  theretofore  had,  made,    moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  or  de- 
pending by  and  between  the  said  parties,  or  either  of  them,  so  as  the  said 
award  should  be  made  by  the  said  arbitrators,  under  their  hands,  and  ready 
to  be  delivered  to  the  parties  in  difference,  or  such  of  them  as  should  de- 
Time  en-    sire  the  same  on  or  before,  &c.  then  next ;  which  time  for  making  the.  said 
forged  (y).  awftr(j  was  afterwards,  and  before  the  time  for  making  the  same  expired,  to 
wit,  on,  &c.  (day  of  first  enlargement)  at,  &c.  (venue)  aforesaid,  by  con- 
sent of  the  said  plaintiff  and  the  said  defendant,  enlarged  until,  &c.  then 
next,  and  it  was  then  and  there  agreed  by  and  between  the  said  plaintiff  and 
Time  fur-    ^he  8a;j   defendant,  that  the   award  made  before  that  time  between  them 
larged  ~(z).  should    be  binding  and    conclusive  between  them ;  which    last-mentioned 

(n?)  As  to  this  plea  in  general,  see  Com.  N.  P.  C.  504 ;  and  see  2  J.  £.  Moore,  30. — 
Dig.  Accord.  D.  Bac.  Ab.  Arbitrament,  G.  8  Taunt.  14$  S.  C.  In  covenant,  debt  on 
Arbitrament  and  award  may  be  given  in  evi-  bond  or  trespass,  it  should  be  pleaded  spe- 
dence  under  the  general  issue,  non  assump-  dally.  Most  of  the  precedents  state  the  de- 
sit  ;  but  it  is  frequently  advisable  to  plead  it,  fendant's  performance  of  the  award ;  but 
in  order  to  compel  the  plaintiff  in  his  re-  this' is  unnecessary,  if,  as  usual,  the  parties 
plication  to  take  issue  on  some  particular  have  mutual  remedies  against  each  other,  to 
part  of  the  plea,  and  thereby  admit  the  resi-  compel  the  performance  of  the  matters 
due,  see  the  forms,  3  Wentw.  Index,  8. —  awarded,  but  it  is  necessary,  if  there  be  no 
Morg.  Prec.  235,  237,  508 — Lutw.  52. —  mutual  remedies  to  compel  such  perform- 
Clift.  Ent.  495. — Kyd  on  Awards,  2d  edit.  ance.  1  Young  fit  Jervis,  19.— Kyd,  390, 
465— Watson  on  Awards,  148— Where,  392.— 1  Ld<  Raym.  122,  1039.— Carth.  187. 
during  the  progress  of  a  cause,  an  award  had  — Com.  Dig.  Accord,  D.  2. — Caldwell,  211. 
been  made,  in  pursuance  of  a  reference  of  Watson,  149. 

the  cause,  but  notwithstanding  the  plaintiff  (x)  This  is  necessary,  see  Cro.  Eliz.  66. 
carried  the  cause  down  to  trial,  Ld.  Kenyon  (y)  These  averments  of  enlargement  must 
is  reported   to   have   doubted   whether   he  agree  with  the  fact,  and  if  there  was  no  en- 
should  receive  the  award  in  evidence  or  whe-  largement,  should,  of  course,  be  omitted, 
ther  the  defendant  should  not  have  pleaded  (z)  As  to  the  averment  of  performance 
in  a  plea,  pins  darrein  continuance.    2  Esp.  see  ante,  927,  a. 
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time  for  making  the  said  award  was  afterwards,  and  before  the  said  enlarg-  am«t*a- 
ed  time  for  making  the  said  award  had  elapsed,  to  wit,  on,  4c  {day  of    MMT' 
last  enlargement,)  at,  &c.  (venue)  aforesaid,  bj  consent  of  the  said  plain- 
tiff and  the  said  defendant,  further  enlarged  until,  &o.  then  next,  and  it  was 
then  and  there  agreed,  between  the  said  plaintiff  and  the  said  defendant, 
that  the  said  award  before  that  time  made  between  them,  should  be  bind- 
ing  and  conclusive  between  them.    And  the  said  defendant  further  saith,' 
that  the  said  arbitrators,  before  the  expiration  of  the  said  last-mentioned 
time  limited  for  making  their  award,  to  wit,  on,  fce.  (date  of  award,)  at, 
&o.  (venue)  aforesaid,  took  upon  themselves  the  burthen  of  the  said  ar- 
bitration, and  having  duly  examined  and  considered  the  subject-matters  m 
dispute  between  the  said  plaintiff  and  the  said  defendant,  they  the  said  air* 
Utrators  did  make  their  award  in  writing  under  their  hands,  of  and  con- 
cerning the  premises,  and  of  and  concerning  the  stud  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  and  ready  to  be  delivered  to  the  - 
said  parties  in  difference,  and  did  thereby  then  and  there  award  that,  &o, 
[here  set  forth  the  award']  as  by  the  said  award  bearing  date,  &c.  refer*  The 
ence  being  thereunto  had,  will  more  fully  appear  (z).    And  this,  &c. —  award. 
£  Conclude  with  a  verification,  a*  ante,  907,  sixth  form.] 

"[Actio  non,  as  ante,  906,  first  form,  to  the  asterisk.0] — Because  he  saith,  [  #&29  ] 
that  he  the  said  plaintiff  heretofore,  to  wit,  in Term,  in  the year     «n»- 

MBHT  M- 


(a)  See  forms,  1  Rich.  C.  P.  205.— 2  Rich.    Cress.  625.  covanin. 

C.    P.  19,    20.«--Morg.    252,  3. — Lil.    Ent.        A  judgment  between   the  same   parties,  ,  ,         " 
156 ;  see  a  form  of  judgment  recovered  by    and  upon  the  same  cause  of  action  is  con-  Jua#aeiic 


of  judgment  xeoovered  at  St.  Christopher's    is  a  bar  to  an  action  of  assumpsit  on  the  cxc"e<lncT 
abroad.    4  B.  or  Cres.  625 :  and  as  to  this    same  contract.    4  Rep.  94  b.    So  a  judg-  '"'* 


plea  in  general,  and  replication  thereto,  see  merit  in  trover,  is  a  bar  to  an  action  of  as- 

1  Saund.  92,  n.  sumpsit  for  the  value  of  the  same  goods. 

A  judgment  recovered  may  be  given  in  2  W.  Black.  827 ;  and  see  Com.  Dig.  Action, 

assumpsit,  under  the  general  issue.    2  Stra.  K.  (3).    If  the  party  mistake  his  form  of 

733 — 1    Sauud.    67. — 2    Brig.    377.    Lord  action,  and  fail  on  that  account,  the  judg- 

Tenterden,  however,  in  a  recent  case,  re-  merit  therein  would  not  be  conclusive,  Cro. 

fused  to  admit  evidence  of  a  judgment  re-  Eliz.  668. — 2    Saun.  47. — 2  J.    B.  Moore, 

covered  under  the  general  issue,  and  gave  157. — Roscoe,  Evidence,  80,  1. 

it  as  his  opinion  that  it  ought  to  have  been  If  a  judgment  be  recovered  in  a  former 

pleaded  specially :  and  see  his  opinion  also  action   for  want   of  a  plea,  tec.  it  will   be 

in  2  B.  6c  Aid.  668.    At  all  events  it  is  best  considered  that  plaintiff  brought  such  action 

to  plead  it   specially,  for  if  not,  the  judg-  and  recovered  for  all  the  causes  of  action 

merit  will  not  operate  as  an  estoppel  against  that   might   have  been   recovered  in   that 

the  plaintiff,  and  he  may  notwithstanding  form  of  action,  and   which   he  knew  of  at 

bring  forward  evidence  as  to,  and  present  the  time  of  bringing  it.    3  B.  <k  Cress.  235. 

to  the  jury  the  subject-matter  of,  the  claim,  So  if  a  plaintiff;  having  several  causes   of 

in  the  same  manner,  as  if  no  previous  judg-  action   against  a  defendant,   on  the   trial 

ment  had  been  given,  although  indeed,  in  offers  evidence  on  those  cases  and  mils,  he 

most  cases  the  judgment  would  raise  a  fair  cannot  bring  another  action  for  the  causes  on 

inference  that  the  jury  in  the  former  action  which  he  failed.    2  Bingh.  383,    But  if  the 

duly  considered  the  claim.     See   2  B.    Ac  plaintiff  omitted  altogether  to  give  any  evi- 

Aid.  662.-2  Bingh.  377 — 3  East,  365—2  dence  as  to  them,  he  may   bring  another 

Car.  &  P.  148.    Besides  this,  by  pleading  action  for  them.    6  T.  R    607. — 4  T.    R. 

the  judgment  specially,  defendant  is  driven  146.    A  judgment  is  only  evidence  where 

to  take  issue  on  a  single  point,  and  admit  or  it  is  directly  upon  the  point  in  question,  and 

deny  the  judgment,  or  deny  that  it  was  for  is  not  evidence  of  any  matter  which  came 

the  same  causes  of  action ;  and  see,  as  to  a  collaterally  in  question,  nor  of  any  matter 

replication,  denying  that  the   causes  were  incidentally  cognizable,  nor  of  any  matter 

the  same,  3  B  &  Cress  235.-6  T.  R.  607.  to  be  inferred  by  argument  from  the  judg- 

—2  Bla,  Rep.  827.-4  T.  R.  146 — 2  Bingh.  ment.    20  How.  St.  Tr.  533.— 1  Salk.  290. 

377,  and  a  form  of  replication,  post,  1159  j  As  to  the  effect  of  a  judgment  as  regards 

and  a  form  of  new  assignment,  post,  1213.  the  parties  to  it,  and  privies  and  strangers, 

In  pleading  a  foreign  judgment,  defendant  see    1    Stark.    Evict    tit.   « Judgment?— I 

most   show,  it   was  conclusive.    4  B.   6s  Phil.  Evid.  303.— Rose.  Evid.  79>o0. 
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jm**-     of  the  reign  of  our  said  lord  the  king,  in  the  court  (6)  of  our  said  lord  the 
otsrbd!  ^nMi  D^fore  &*  ^i°S  himself,  the  same  court  then  and  still  being  iwlden 
at  Westminster,  in  the  county  of  Middlesex,]  [or,  if  the  plea  be  of  a  judg- 
ment recovered  in  the  Common  Pleas,  say,  u  before  Sir  N C 

T Knight,  and  his  companions,  his  Majesty's  Justices  of  the  Bench 

at  Westminster,  in  the  county  of  Middlesex ;"  or,  if  in  the  Exchequer *,  sag 
•  "  before  the  Barons  of  his  Majesty's  court  of  Exchequer  at  -  Westminster, 
in  the  county  of  Middlesex,"  (<?)]  impleaded  the  said  defendant  in  a  cer- 
tain plea  of  trespass  on  the  case  on  promises  to  the. damage  of  the  said 
plaintiff  (d)  of  «£—  for  the  not  performing  the  very  same  identical  promises 
and  undertakings,  and  each  and  every  of  them  in  the  said  declaration  men* 
tkmed ;  and  such  proceedings  (*)  were  thereupon  had  in  the  said  court  in 
that  plea,  that  afterwards,  to  wit,  in  that  same Term,  the  said  plain- 
tiff, by  the  consideration  and  judgment  of  the  said  court  recovered  in  the 
said  plea  against  the  said  defendant,  £ —  for  his.  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  not  performing  the  samej  identical 
[  *980  ]  promises  and  undertakings,  in  the  said  declaration  •mentioned,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behatf  expended,  whereof 
the  said  defendant  was  convicted ;  as  by  the  record  and  proceedings  there* 
of,  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  (/),  [or,  if  in  C.  P.  "  of  the  Bench  aforesaid,"  or,  in  the 
Exchequer,  "  of  the  Exchequer  aforesaid,"]  at  Westminster  aforesaid, 
more  fully  and  at  large  appears  (jj)  :  which  said  judgment  etill  remains  in 
full  focce  and  effect,  not  in  the  least  reversed,  satisfied,  or  made  void  (h). 
And  this,  Ac. — [Conclude  with  a  verification  by  the  record,  as  ante,  907, 
seventh  form,']  (l). 

Plea  of  [Actio  non9  as  ante,  904,  third  form.] — Because  he  says,  that  hereto- 

ofretrwrit  ^ore*  *°  w*''  m Term,  in  the  year  of  our  Lord the  said  plaintiff 

in  former    impleaded  the  said  defendant  in  the  court  of  our  said  lord  the  king  of  the 
action  for   bench,  [see  ante,  929,  if  in  K.  B.  or  Exchequer]  for  the  nonperformance 
the  same    0f  $ne  ggg^  i<]enfcica]  promises  and  undertakings  in  the  said  declaration 
w*    mentioned,  and  sueh  proceedings  were  thereupon  had  in  that  court,  that 
afterwards,  to  wit,  in  the  said  last-mentioned  Term,  the  said  plaintiff  came 
into  the  said  court,  in  his  own  proper  person,  and  confessed  that  he  would 
not  further  prosecute  his  said  suit  against  the  said  defendant,  but  from  the 
same  altogether  withdrew  himself;  therefore  it  was  then  and  there  consid- 
ered by  the  said  court,  that  the  said  plaintiff  should  take  nothing  by  his 
said  bill,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  &c. 

When  the  plea  is  adopted  as  a  sham  plea  (c)  See  precedent  and  notes,  ante,  482. 
for  delay,  the  judgment  is  usually  stated  to  (a)  Be  accurate  in  stating  the  parties  to 
to  have  been  recovered  in  a  different  court  to  the  judgment. — 4  Taunt.  13.    If  the  defend- 
that  in  which  the  plea  is  pleaded,  for  if  the  ant's  instead  of  plaintiff's  name,  be  inserted, 
recovery  were  pleaded  in  the  same  court,  it  would  be   bad  on  general  demurrer,   7 
die   plaintiff  might,   instead   of    replying,  Taunt.  271.    Sed  Quary  this  decision, 
crave  oyer  of  the  record,  or  at  least  a  note  (e)  1  Saund.  92,  h.  2. 
m  writing  of  the  term  and  number  roll,  and  (/ )  A  material  averment,  1  J.  B.  Moo.  19. 
sign  judgment  if  it  were  not  given  in  con-  (g)  Willes,  126. — Com   Dig:  title  "  Plead- 
venient  time.    Tidd's  Prac.  9th  edit.  644, 6.  tr,"  E.  29. 

When  the  plea  is  pleaded  in  fraud  of  a  (h)  1  Saund.  330,  n.  4.— 1  Rich.  C.  P.  205. 

judge's  order,  plaintiff  may  sign  Judgment,  (»)  This  form  will  be  found  in  the  old  En- 

2  Chit.  Rep.  292. — Tidd,  9th  edit.  do3.  tries.    It  is  questionable,  however,  whether 

(£)  The  plea  must  state  the  term,  year,  a  judgment  of  this  kind  is  a  bar  to  another 

ana  court  m  which  the  judgment  was  re-  action.    It  operates  merely  like  a  judgment 

covered,  1  Saund.  329,  note  1.  of  nonsuit;  see  Tidd,  index,  " Retraxit:1 

(1)  A  plea  of  recovery  against,  and  satisfaction  from  a  third  person,  contains  both  mat- 
ter of  fact,  and  of  record,  and  should  conclude  to  the  country,    o  Johns.   - 
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tad  that  the  said  defendant  should  go  thereof  without  day,  as  by  the  record     ,0TO- 
and  proceedings  thereof  still  remaining  in  the  said  court  more  fully  and  at  ""»»' 
large  appears,  which  said  judgment  still  remains  in  full  foroe  and  effect, 
not  in  the  least  reversed,  satisfied,  or  made  void,  and  this,  kc.— [Con* 
dude  with  a  verification  by  the  record,  as  ante,  907,  seventh  form.] 

[Actio  nan,  as  ante,  906,  first  farm.} — Because  he  says,  that  after  the  ****** 
mating  of  the  said  several  promises  and  undertakings  in  the  said  declare  Jj5leMe 
tion  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff *  '* 
against  the  said  defendant  in  this  behalf,  [or,  \f  in  0.  P.  or  by  original, 
"  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  (I)  at,  &o. 
(venue)  aforesaid,  the  stud  plaintiff,  by  his  certain  writing  of  release, 
sealed  with  his  seal,  and  now  shown  to  the  said  court  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  last  aforesaid,  [or,  if  the  release  be  pleaded  as  a  sham  plea,  or  if  the 
deed  have  been  hst,  instead  of  the  profert,  say  "  which  said  Writing  of  re- 
lease having  been  lodt  and  destroyed  by  accident,  the  said  defendant  can- 
not produce  the  samfe  to  the  'said  court  here,9']  did  demise,  release,  and  [  *W1  ] 
for  ever  quit  claim  unto  the  said  defendant,  his  heirs,  executors,  and  ad- 
ministrators, the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned,  and  each  and  every  of  them,  and  all  sum  and  Sums  of 
money  then  due  and  owing,  or  thereafter  to  become  due,  together  with 
all  and  all  manner' of  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  reckonings,  aooounts, 
sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels,  con- 
troversies, trespasses,  damages,  and  demands  whatsoever,  both  at  law 
and  in  equity,  or  otherwise  howsoever,  which  he  the  said  plaintiff  then 
had,  or  which  he  should  or  might  at  any  time  or  times  thereafter  have, 
claim,  allege,  or  demand  against  the  said  defendant,  for  or  by  reason  or 
means  of  any  matter,  cause,  or  thing  whatsoever,  from  the  beginning  of 
the  world  to  the  day  of  the  date  of  the  said  deed  or  writing  of  release  (m) ; 
as  by  the  said  deed  or  writing  of  release,  reference  being  thereunto  had, 
will  fully  appear.  And  this,  bc.~-[Conclude  with  a  verification,  as  ante, 
907,  sixth  form.'] 

[First  pleay  general  issue,  as  ante,  908 ;  second  plea,  actio  lion,  as  Tta*  . 
ante,  906.  j-— Because  he  says,  that  after  the  making  of  the  several  prom-  Jj^[ 
ises  and  undertakings  in  the  said  declaration  mentioned,  and  before  the  oompon- 
exhibiting  of  the  bill  of  the  said  plaintiffs  against  the  said  defendant  in  this  jjf1^0** 
behalf,  to  wit,  on,  &c.  (date  of  deed,  or  about  it)  at,  &c.  (venue)  afore-  &**(*), 

• 

(k)  See  forms,  2  Rich.  C.  F.  70,  71. —  trial.    See  forms  of  pleas  of  a  release  mm 

Morg.  337.    A  release  may  be  given  in  evi-  darrein  continuance,  post,  1238, 124%,  1242. 

dence  under  the  general  issue,  or  pleaded  (I)  The  date  of  the  release, 

with  it.  Gilb.  C.  P.  64. — Doug.  106,  107. — 3  (m)  In  some  cases  it  may  be  necessary  to 

Esp.  Rep.  234. — Ld.  Ravm.  566,  787.— 12  plead  the  release  of  the  cause  of  action  with 

Mod.  377. — 3  Burr.  1353 j  Cases  Pr.  C.  P.  more  precision,  and  to  omit  the  general  re- 

154. — Barnes,  328,  S.  C.  and  in  the  case  of  lease  when  those  words  do  not  accord  with 

a  release  contained  in  a  composition  deed  the  facts. 

by  creditors  to  an  insolvent,  it  is  not  usual  (»)  In  assumpsit  or  debt  on  simple  con* 

to  plead  it,  but  it  may  be  pleaded,  and  see  tract,  this  defense  may  be  given  in  evidence 

the  next  form.    A  plea  of  release  is  some-  under  the  general  issue,  ante,  430,  n.  but  it 

times  adopted  as  a  JUatory  plea,  and  where  may  frequently  be  advisable  to  plead  it,  in 

a  release  has  actually  been  executed  in  the  order  to  narrow  the  evidence  at  the  trial, 

usual  form,  it  is  frequently  advisable  to  plead  and  bring  the  question  to  a  single  issue, 
it,  in  otder  to  narrow  the  evidence  on  the 
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ieuase.  goid,  an  account  was  had  and  stilted  by  and  between  the  said  plaintifi  and 
defendant,  of  and  concerning  the  add  several  sums  of  money  in  the  said 
declaration  mentioned,  and  upon  that  accounting  the  said  defendant  was 
then  and  there  found  to  be  in  arrear  and  indebted  to  the  said  plaintiffs  in 
the  sum  of  £ — :  and  the  said  defendant  further  saith,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  by  a  certain  deed 
then  and  there  made  by  the  said  plaintiffs,  and  sealed  with  the  respective 
seals  of  the  said  plaintiffs,  they  the  said  plaintiffs  did  covenant,  promise, 
and  agree,  to  ana  with  the  said  defendant,  his  executors,  administrators, 
and  assigns,  that  [here  set  forth  the  release,  which  may  be  thus :]  they  the 
said  plaintiffe  should  and  would,  and  they  did  thereby  accept  the  sum 

of shillings  in  the  pound,  then  and  there  paid  by  the  said  defendant  to 

the  said  plaintiffs,  in  full  satisfaction  and  discharge  of  the  said  sum  of  £ — 
and  that  they  the  said  plaintiffs  should  not  nor  would  sue,  arrest,  implead, 
trouble,  attach,  or  seize  the  said  defendant,  his  heirs,  executors,  and  ad- 
ministrators, estate  or  effects,  for  or  on  account  of  the  said  sum  of  £ —  or 
any  part  thereof ;  and  the  said  defendant  further  saith,  that  divers  other 
creditors  of  the  said  defendant  did  then  and  there  also,  in  and  by  the  said 
deed,  agree  to  accept,  and  did  then  and  there  accept,  the  sum  of  £ — 
currently  with  the  said  plaintiffe,  for  and  in  satisfaction  of  the  several 
debts  to  such  creditors  respectively  due  and  owing  from  the  said  defend- 
ant, and  did  also,  in  and  by  the  said  deed,  covenant  with  the  said  defend- 
ant, not  to  sue  the  said  defendant,  for  such  respective  debts.  And  this 
he  the  said  defendant  is  ready  to  verify,  wherefore,  &c. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  form.} 

[First  plea,  general  issue,  as  ante,  908-— And  for  further  plea,  actio 
non,  a*  ante,  906,  7,  third  form.'] — Because  he  says,  that  the  said  plain- 
tiff, before  and  at  the  time  of  the  commencement  of  this  suit  (  p),  to  wit, 
at,  &c.  (venue)  aforesaid,  was  and  still  is  indebted  to  the  said  defendant 
in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  (enough  to  cover  the  de- 
fendant?* set-off. — It  is  usually  the  sum  stated  as  damages  at  the  conclu- 
sion qf  the  declaration,)  of  lawful  money  of  Great  Britain,  for  [here  state 
the  subjecUnatter  of  the  setoff  according  to  the  fact,  the  usual  allegations 
are  as  in  the  precedents,  post,  934,  £c.  and  when  they  do  not  apply,  the 
setoff  may  he  stated  as  in  the  counts  in  indebitatus  assumpsit,  ante,  pages 
89  to  91.  The  following  is  the  common  statement  of  a  set-off  for  work 
and  labor,  goods  sold,  and  money  lent,  paid,  had,  and  received,  interest, 
and  account  stated.] — For  the  work  and  labor,  care,  diligence,  and  at- 
tendance of  the  said  defendant  by  the  said  defendant  ana  his  servants 
before  that  time  done,  performed,  and  bestowed,  in  and  about  the  business 
of  the  said  plaintiff,  and  for  the  said  plaintiff,  and  at  his  request,  and  for 
divers  materials  and  other  necessary  things  by  the  said  defendant  before 
that  time  found  and  provided,  and  used  and  applied  in  anc(  about  the  said 
work  and  labor  for  the  said  plaintiff,  and  at  his  like  request,  and  for  divers 
Goods  told,  goods,  wares,  and  merchandizes  sold  and  delivered  by  the  said  defendant 
to  the  said  plaintiff,  and  at  his  like  request,  and  for  money  by  the  said 

(•)  See  forms,  2  Rich.  C.  P.  24, 6.— Morg.  pleaded,  see  ante,  toI.  i.  484.    As  to  when 

250,  to  an  action  by  an  executor,  2  Rich.  C.  a  notice,  instead  of  a  plea  of  set-off,  should 

F.  32.    See  a  plea  of  set-off  founded  on  an  be  used,  see  post,  932,  n. 

agreement  where  the  debts  were  not  due  in  (p)  These  words  are  necessary,  3  T.  R. 

the  same  right,  or  to  the  same  parties,  2  18o. 
Taunt.  170.— As  to  when  a  set-off  may  be 
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defendant  before  that  time  lent  and  advanced  to,  and  paid,  laid  out,  and    set-off. 
expended  for  die  said  plaintiff,  and  at  his  like  request,  and  for  money  by  Monies 
the  said v plaintiff  before  that  time  had  and  received,  to  and  for  the  use  of  ^'had  ' 
the  said  defendant,  aad  for  taoney  due  and  owing  from  the  said  plaintiff  to  and  re. 
the  said  defendant,  for  interest  upon,  and  for  the  forbearance  of  divers  ccived- 
large  sums  of  money  due  and  owing  fr6m  the  said  plaintiff  to  the  said  de- Interest- 
fendant,  and  by  the  said  defendant  foreborne  to  the  said  plaintiff,  for  divers  Account 
long  spaces  of  time  before  then  elapsed,  and  for  money  due  and  owing  stated- 
from  the  said  'plaintiff  to  the  said  defendant  upon  an  account  stated  be-  [  *932  ] 
tween  them.]     Which  said  sum  (or  "sums")  of  money  so  due  and  owing  ^ionCOIl~ 
to  the  said  defendant  as  aforesaid,  exceeds  (or  "  exceed?')  the  damages 
sustained  by  the  said  plaintiff  by  reason  of  the  non-performance  by  the 
said  defendant,  of  the  said  several  supposed  promises  and  undertakings  in 
the  said  declaration  mentioned,  and  out  of  which  said  sum  (or  "  swmtf' 
of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant, 
the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set  off  and 
allow  to*  the  said  plaintiff  the  full  amount  of  the  eald  damages,  according 
to  the  form  of  the  Statute  in  such,  case  made  and  provided.      And 
this,  &e. — [Conclude  with  a  verification)  as  ante,  907,  sixth  farm.'} 

In  the  King's  Bench,  (or  "  O.  P."  or  "  Exchequer.") 

—*—  Term,  1  Witt.  4. 
C.  D.) 

ate.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  (>neralm1 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  *and  say,  that  he  did  not  JJSJtf 
undertake  or  promise  in  manner  and  form  as  the  said  plaintiff  hath  above  set-off  ft). 
thereof  complained  against  the  said  defendant,  and  of  this  the  said  defend-  [  *983  ] 
ant  puts  himself  upon  the  country,  &c. 

In  the  King's  Bench  (or  "  0.  P."  or  "  Exchequer")  The  notice 

!  A.  B.  Plaintiff,   efwuiff 
and  W* 

G.  D.  Defendant. 

Mr, (the  plaintiff's  attorney.) 

Take  notice,  that  the  above-named  defendant  on  trial  of  this  cause  will 
give  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the 
said  defendant  in  the  sum  of  £ —  of  lawful  money  of  Great-Britain,  for 
[here  state  the  subject-matter  of  the  setoff,  as  in  the  following  precedents, 
and  precisely  as  in  a  plea  of  setoff,  as  directed  ante,  932,  and  proceed  as 
follows :]  and  that  the  said  defendant  will  set  off  and  allow  to  the  said 

(q)  In  order  to  save  the  expense  of  a  rale  issue,  then  the  defendant  must  plead  the 

to  plead  double,  and  the  additional  expense  set-off,  and  a  notice  will  not  avail  nim,  By. 

in  the  length  of  the  paper  book,  it  is  in  gen-  Sc  Mo.  C.  N.  P.  413. 
era!  more  advisable  to  give  notice  of  set-off       (r)  See  form,  5  Rich.   C.  P.  69.     The 

than  to  plead  it,  except  where  the  debt  on  Pleader  in  preparing  the  notice  of  set-off, 

either  side  accrues  by  reason  of  a  penalty  subscribes  it  at  the  foot  of  the  general  is- 

contained  in  any  bond  or  specialty,  in  which  sue ;  but  the  notice  is  a  practical  proceed- 

case  the  set-off  must  be  pleaded.    8  Geo.  2  ing,  and  does  not  appear  upon  the  record. 

c.  24.  s.  4. — 2  Geo.  2  c.  22.  s.  13.    If  any  The  notice  should,  in  point  of  form,  be  as 

other  plea   be  pleaded  besides  the  general  certain  as  a  declaration,  Bui.  Ni.  Pri.  179. 

Vol.  m.  5 
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plaintiff  on  the  said  trial,  so  modi  of  the  said  sum  of  £—m  due  and  ow- 
ing from  the  said  plaintiff  to  the  said  defendant,  against  any  demaad  of 
the  said  plaintiff,  to  be  proved  on  the  said  trial,  as  wffl  be  sufficient  to 
satisfy  and  discharge  such  demand,  according  to  the  form  of  the  Statute  in 

such  case  made  and  provided.    Dated  tins day  of—,  A.  D.— . 

Yours,  Ice. 

E.  F.  Defendant's  Attorney. 

[Actio  non,  as  ante,  906,  third  /orm.]— Because  he  says,  that  he  the 
said  E.  F.  (the  deceased)  before  and  at  the  time  of  his  death,  to  wit,  at, 
&c.  (venue)  aforesaid,  was  indebted  to  the  said  defendant  in  the  sum  of 
£ — of  lawful  money  of  Great  Britain,  for  [here  state  the  subject-matter 
of  the  setoff  in  which  the  deceased  teas  indebted  to  defendant. — Jf  plamr 
tiffs  were  indebted  to  defendant  in  their  representative  character,  the  pica 
should  be  framed  accordingly,  and  proceed  thus ;] — which  said  sum  of 
money,  before  and  at  the  time  of  the  commencement  of  this  suit,  was  and 
still  is  due  and  owing  from  the  said  plaintiffs  as  executors  (or  administrators) 
as  aforesaid,  to  the  said  defendant,  and  exceeds  the  damages  sustained  by 
the  said  plaintiffs  as  executors  (or  administrators)  as  aforesaid,  by  reason  of 
the  non-performance  by  the  said  defendant  of  the  said  several  supposed  prom- 
ises and  undertakings  in  the  said  declaration  mentioned,  and  out  of  which 
said  sum  of  money,  so  due,  is  due  and  owing  to  the  said  defendant,  the  said 
defendant  is  ready  and  willing,  and  hereby  offers  to  set  off  and  allow  to  the 
said  plaintifia  as  executors  (or  administrators)  as  aforesaid,  the  full  amount 
of  the  said  damages,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided*  And  this,  kc— [Conclude  with  usual  verification,  as 
ante,  907,  sixth  form.'] 

[After  the  usual  plea  of  the  general  issue  non  assumpsit,  as  ante,  908, 
add  the  following  notice  :~\ 

In  the  King's  Bench,  (or  «  C.  P."  or  "  Exchequer.") 

f  A.  B.  &  0.  D.  executors  of  the  last  will  and  testament, 
(or  administrators  of  the  goods,  chattels  and  effects) 

Between -I      of  E.  F.  deceased, Plaintiffs, 

and 

G.  H. Defendant 

Mr.  I.  J.  (the  plaintiff's  attorney.*) 
Take  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  give  in  evidence,  and  insist  that  the  above  named  E.  P.  before  and  at 
the  time  of  his  death,  was  indebted  to  the  said  defendant  in  the  sum  of  £ —  of 
lawful  money  of  Great  Britain,  [here  state  the  subject-matter  of  the  setoff 
on  which  the  deceased  was  indebted  to  defendant —  If  anything  became  due 
from  the  plaintiffs  in  their  representative  character  after  the  death,  the  plea 
should  be  framed  accordingly,  and  proceed  thus :]  Which  said  sum  of 
money  is  still  wholly  due  and  unpaid  to  the  said  defendant,  and  the  said 
plaintiffs,  as  executors  (or  administrators)  as  aforesaid,  before  and  at  the 
time  of  the  commencement  of  this  suit,  were  and  still  are  indebted  to  the 
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said  defendant  in  the  amount  thereof.    And  the  said  defendant  will  set  off   «*-«»• 
and  allow  to  the  said  plaintiffs  on  the  said  trial  so  much  of  the  said  sum  of 
money  so  due  and  owing  for  the  said  defendant  as  aforesaid,  against  any 
demand  of  the  said  plaintiffs,  to  be  proved  on  the  said  trial,  as  will  be 
sufficient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

the  statute  in  such  case   made  and  provided.    Dated  this day  of 

in  the  year  of  our  Lord . 

Yours,  Ac. 

K.  L.  Defendant's  Attorney. 

■  [Actio  wm,  as  usual,  as  ante,  906,  third  form.'] — Because  he  says,  pica  of 
that  he  th9  said  plaintiff,  before  and  at  the  time  of  the  death  of  the  said  set-off in 
E.  F.  to  wit,  at,  «c.  (venue)  aforesaid,  was  indebted  to  the  said  E.  F.  in  ^?fgf  AT_ 
the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the  subject-  ecutors  or 
matter  of  the  set  off  due  to  the  deceased. — If  anything  was  due  after  the  adminis- 
death,  the  plea   should  be  framed  accordingly,  and  proceed  thus:"]— Which  tratorSt 
said  sum  of  money  is  stall  due  and  owing  from  the  said  plaintiff  to  the  said 
defendants  as  executors  (or  administrators)  as  aforesaid,  and  exceeds  the 
damages  sustained  by  the  said  plaintiff,  by  reason  of  the  non-performance 
of  the  said  several '  supposed  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  and  out  of  which  'said  sum  of  money  so  due  and  owing 
from  the  Baid  plaintiff  as  aforesaid,  the  said  defendants  are  ready  and  will- 
ing, and  hereby  offer  to  set-off  and  allow  to  the  said  plaintiff,  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided.    And  this,  &c. — [Conclude  with  the  usual  veri- 
fication, as. ante,  907,  sAxthform.] 

[After  the  usual  plea  of  the  general  issue,  as  ante,  908,  add  the  notice  Notice  of 
of  set-off  as  follows :]  Ston"1 

against  ex- 
it! the  King's  Bench,  (or  "  O.  P."  or  "  Exchequer")  ecutors  or 

A.   B.        Plaintiff, 

and 
0.  D,  and  E.  F.  executors  of  the  last  will 
and  testament  (or  administrators  of  the  estate 
(  and  effects)  of  E,  F.  deceased,  Defendants. 
Mr.  G.  H.  (the  plaintiff's  attorney.) 

Take  notice,  that  the  above-named  defendants  on  the  trial  of  this  cause 
will  give  in  evidence,  and  insist  that  tbe  above-named  plaintifE  before  and 
at  the  time  of  the  death  of  the  said  E.  F.  was  indebted  to  the  said  E.  F, 
in  the  sum  of  £ — .of  lawful  money  of  Great  Britain,  for  [here  state  the 
subject-matter  of  the  debt  due  to  the  testator  or  intestate  in  his  life-time ,  or  if 
due  to  the  defendant's  as  executors  after  the  death,  the  plea  must  be  framed  ac- 
cordingly :]  Which  said  sum  of  money  is  still  wholly  due  and  unpaid,  and 
the  said  plaintiff,  before  and  at  the  time  of  the  commencement  of  this  suit, 
was  and  still  is  indebted  to  the  said  defendants  as  executors  (or  adminis- 
trators) as  aforesaid,  in  the  amount  thereof;  and  the  said  defendants  will 
set  off  and  allow  to  the  said  plaintiff  on  the  said  trial  so  much  of  the  said 
sum  of  money  so  due  and  owing  from  the  said  plaintiff  as  aforesaid,  against 
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wt-off.    any  detoand  of  the  said  plaintiff,  to  he  proved  on  the  said  trial,  as  tfill  bo 
sufficient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of 

the  Statute  in  such  case  made  and  provided.    Daled  this day  of 

in  the  year  of  our  Lord  - . 

Yours,  Ac. 

I.  K.  Defendant's  Attorney. 

Flea  of  [  Actio  non  as  usual,  as  ante,  906,  third  form.] — Because  he  says,  that 

acuta  bv    ^e  *e  "^  ^*  ^"  (fo  fanfcupO  before  and  at  the  time  of  his  bankruptcy, 
assignees    to  wit,  at,  &c.  (venue)  aforesaid,  was,  and  from  thence  hitherto  hath  been, 
of  a  bank,  and  still  is,  indebted  to  the  said  defendant  in  the  sum  ef  £ —  of  lawful 
"I*  («)•     money  of  Great  Britain,  for  [here  state  the  sutyect-matter  of  the  debt  due 
,    from  the  bankrupt,  as  usual  and  proceed  thus :"]     Which  said  sum  of  mon- 
ey, before  and  at  the  time  of  the  commencement  of  this  suit,  was  and  still 
is  due  and  owing  to  the  said  defendant  as  aforesaid,  and  exceeds  the  dam- 
ages sustained  by  the  said  plaintiffs  as  assignees  as  aforesaid,  by  reason  of 
the  non-performance  by  the  said  defendant  of  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  and  out  of 
which  said  sum  of  money  so  due  and  owing  to  the  said  defendant  as  afore- 
said, he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set 
off  and  allow  to  the  said  plaintiffs  the  full  amount  of  the  said  damages,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided.    And 
this,.  &c. — [Conclude  with  usual  verification,  as  ante,  907,  sixth  form.'] 

Notice  of        [After  the  usual  plea  of  the  general  issue,  as  ante,  908,  add  thffollouh 
set-off  in     ing  notice  .-l 

action  by         u  J 

assignees 

of  a  bank-  In  the  K.  B.  (or  "  0.  P."  or  "  Exchequer.") 

"*!*'  f  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects   of 

Between]      E'  F<  &bftnkraP^    "   ^    '    "    "    "    Plabtafe> 

(g.H.    -    -    -    - -    -    -    Defendant. 

Mr.  I.  K.  (plaintiff  9s  attorney.) 

,  Tpke  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause 
will  give  in  evidence  and  insist  that  the  above-named  E.  F.  before  and  at 
the  time  of  his  bankruptcy,  was  and  still  is  indebted  to  the  said  defendant 
in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the 
subject-matter  of  the  set-off  due  from  the  bankrupt,  as  usual}  and  proceed 
thus ;]  And  which  said  sum  of  money,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was  and  still  is  wholly  due  and  unpaid  to  the  de- 
fendant ;  and  the  said  defendant  will  set  off  and  allow  to  the  said  plaintiffs, 
on  the  said  trial  so  much  of  the  said  sum  of  money  so  due  and  owing  to  the 
said  defendant  against  any  demand  of  the  said  plaintiff's,  to  be  proved  on 
the  said  trial  as  will  be  sufficient  to  satisfy  and  discharge  such  demand,  ac- 

(s)  A  plea  or  notice  of  set-off  is  not,  in  strictness,  necessary  in  an  action  at  the  suit  of 
assignees  of  a  bankrupt,  see  the  6  Geo.  4.  c.  16. 
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cording  to    the  form  of  the  Statute  in  sttch  **se  made  and  provided.    »»-om 

Dated  this day  of in  the  year  of  our  Lord . 

Yours,  Ac.  „ 

K.  L.  Defendant's  Attorney* 

*[  Commencement  and  conclusion  of  the  plea  or  notice  of  setoff,  as  ante,  f  *934  ] 
931,  988.]— Upon  and  by  virtue  of  a  certain  judgment  which  he  the  said  Set-off  on 

defendant  heretofore,  to  wit,  in -Term,  in  the  — —  year  of  the  reign  JjIJJjt) 

of  onr  said  lord  the  king,  before  the  king  himself,  [or,  if  in  O.  P.  sag  l 
"  before  his  Majesty's  Justices  of  the  Bench  at  Westminster,  in  the  coun- 
ty of  Middlesex,"]  recovered  against  -the  said  plaintiff  in  a  certain  plea  of 
trespass  on  the  case  upon  promises,  whereby  it  was  considered  and  ad- 
judged that  the  said  defendant  should  recover  against  the  said  plaintiff  the 
said  sum  of  £—-,  for  his  damages  which  he  had  sustained,  as  well  by  rea- 
son of  the  not  performing  of  certain  promises  and  undertakings,  before  then 
made  by  the  said  plaintiff  to  the  said  defendant,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended  (u),  whereof  the  said  plaintiff 
was  oonviqted,  as  by  the  record  and  proceedings  thereof  remaining  in 
the  'said  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  in  L  935  J 
C.  P.  "  in  the  said  court  of  our  lord  the  king  of  the  Bench  aforesaid,"] 
more  fully  appears,  which  said  judgment  still  remains  in  full  force  and  ef- 
fect, not  reversed,  annulled,  discharged,  satisfied,  or  made  void,  and  which 
he  the  said  defendant  is  ready  to  verify  by  the  said  record,  [if  any  further 
sum  be  due  to  defendant  besides  that  on  the  judgment,  here  insert  it. — It 
may  be  as  well  also  here,  to  stale  a  setoff  on  the  consideration  far  the  judg- 
ment .-]  Which  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff 
to  the  said  defendant  as  aforesaid  exceeds  the  damages  sustained  by  the  said 
plaintiff  by  reason  of  the  non-performance  by  the  said  defendant  of  the  said 
several  supposed  promises  and  undertakings  in  the  said  declaration  men- 
tioned, and  out  of  which  said  sum  of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant,  he  the  said  defendant  is  ready  and  wil- 
ling, and  hereby  offers  to  setoff  and  allow  to  the  said  plaintiff  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  and  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. 

[Commencement  and  conclusion  of  plea  or  notice  of  setoff,  as  ante,  931,  0na  rec- 

in  another 

(0  See  the  forms,  3  Went.   160, 1.    The  3  Wentw.  161,  and  see    1    B.  &.  A.    153.  court,  and 

record  of  the  judgment  must  be  referred  to,  Defendant   cannot   set-off  a  judgment    in  on  simple 

but  the  plea  is  to  conclude  with  a-  general  which  he  has  taken  the  plaintiff  m  exectir  contract 

verification,  as  in  this  precedent.    In  Strud-  tion,  5M.  &  S.  103,  and  plaintiff  may  re-  («). 

wick  v.  James,  M.  4  G  4.  a  similar  ptea  was  ply  such  taking.    2  Chit.  Rep.  303. 
demurred  to  specially,  for  concluding  with       (u)  The  judgment  is  to  be  described  ac- 

a  general  verification.    Tindal  for  plaintiff,  cording  to  the  fact,  see  the  forms,  ante,  482 

Chitty  for  defendant ;  and  after  argument  to  493. 

the  court  held  the  ptea  sufficient,  it  contain-       (w)  Quart,  whether  if  this  be  pleaded  as 

ing  a  verification  by  the  record*   and  the  a  dilatory  plea,  the  court  may  not  be,  with 

Question  of  fact  whether  more  was  due  to  success,  moved  for  leave  to  sign  judgment, 

the  .plaintiff  than  the  debt  on  the,  judgment,  as  it  contains  matter  of  record  and  simple 

might  properly  be  tried  bv  the  country,  the  contract,  2  M.  &  S.  606 :  and  in  5  B.  &  A. 

general   concluding  verification  was   suffi-  750.— Ante,  vol.   i.  449;  where   defendant 

cient  on  the  part  of  the  defendant :  the  fol-  pleaded  this  plea,  the  court  allowed  judg- 

lowing  cases  ware  cited,  viz.  a  similar  form  ment  to  be  signed.    See  replication  to  this 

in  Jaques  v.  Withby,  1  T.  R.  557,  and  22  plea,  1  B.  &  A.  154.  Post. 
MSS.  260,  324.  Hob.  244.— Sav.  208,  301.— 
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wr-oiT.    988.]— Upon  and  by  virtue  of  certain  reteognisAnce,  *be  the  said  plaintiff 

having  before  the  commencement  of  this  suit,  to  wit,  In Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  come  in  his  own  proper 

person,  into  the  court  of  our  tfaid  lord  the  king,  before  the  king  himself, 
the  said  court  then  and  still  being  holden  at  Westminster,  in  the  county  of 
Middlesex,  [or,  if  in  the  Common  Pleas,  see  the  form,  ante,  475,] 
and  then  and  there  in  the  said  court  acknowledged  himself  to  owe  to  the 
said  defendant  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  defendant  when  he  the  said  plaintiff  should  be  thereunto 
afterwards  requested,  which  said  sum  of  £ —  he  the  said  plaintiff,  for  him* 
self  and  his  heirs,  then  and  there  consented  and  granted  should  be  made 
of  his  and  their  lands,  goods,  and  chattels*  and  should  he  levied  to  the  use 
and  behoof  of  the  said  defendant  [or,  if  in  C*  P.  see  the  form,  ante,  475,] 
and  which  said  recognisance  is  still  ki  full  force,  strength  and  effect,  net 
paid  off,  annulled,  or  satisfied  ;  as  by  the  said  recognizance  remaining  of 
record  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
will  fully  appear,  and  which  he  the  said  defendant  is  ready  to  verify  by  the 
^JJle  said  record  (<r).  And  the  said  defendant  further  saith,  that  th^said  plaim- 
.  tiff,  at  the  time  of  the  commencement  of  this  suit,  at,  fcc.  {venue)  afore- 
said, was  and  atUl  is  indebted  to  the  said  defendant  in  the  further  sum  of 
•6 —  of  Jike  lawful  money,  for,  &c. — [Setoff  on  money  counts,  as  ante, 
932,  and  conclude  the  flea  or  notice  of  set-off,  as  ante,  931,  2.] 

<  . 
For  rent  £  Commencement  and  conclusion  of  plea  or  notice  of  setoff,  as  ante,  981, 
teaseVy).  938.] — Upon  and  by  virtue  of  a  certain  indenture  of  lease,  make  hereto- 
fore, to  wit,  &c.  (date  of  lease*)  at,  &c.  (venue)  aforesaid,  between  the 
said  defendant  of  one  part,  and  the  said  plaintiff  ?f  the  other  part,  (the 
counterpart  of  irhieh  said  indenture,  sealed  with  the  seal  of  the  said  plain- 
tiff the  said  defendant  now  brings  here  into  court,  the  date  thereof  is  the 
day  and  year  last  aforesaid,)  whereby  the  said  defendant  demised  certain 
premises  and  tenements,  with  the  appurtenances  therein  mentioned,  to  the 
said  plaintiff  for  a  certain  term  of  yean  therein  mentioned,  to  wit,  for  the 

term  of years,  from,  &c.  yielding  and  paying  during  the  said  term 

the  yearly  rent  or  sum  of  £ —  on  certain  days  therein  mentioned,  to  wit, 
on,  &c*  and  in  and  by  which  said  indenture  he  the  said  plaintiff  covenanted 
with  the  said  defendant  to  pay  him  the  said  rent  of  <£~on  the  days  afore- 
said, of  which  said  rent  afterwards,  to  wit,  on,  &c.  a  large  sum  of  money, 

to  wit,  the  said  sum  of  £ —  for year*  of  the  said  term  then  elapsed, 

became  and  was,  and  still  is  in  arrear  and  unpaid  from  the  said  plaintiff  to 
the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid. — [Insert  also  a  set- 
off for  use  and  occupation,  as  post,  938.] 

Set-off  on        [Commencement  and  conclusion  of  plea  of  setoff,  as  ante,  931,  933.] 
abond(*).  — upon  and  by  virtue  of  a  certain  writing  obligatory,  made  by  the  said 

(*)  If  the   recognisance  be   enrolled,  it  (g)  See  the  form,  1  Wils.   155. — 5  T.  R. 

should  be  so  stated,  as  a  recognizance  is  not  133.    When  the  debt  on  either  side  accrues 

a  record  till  enrolled,  1  Inst.  260.  a.    1  B.  by  reason  of  a  penalty  contained  in  any  bond 

&  A.  153.  or  specialty,  the  set-off  nrast  be  pleaded,  and 

(y)  If  rent  be  due   on  a   lease  the    set-  the  sum  really  due  must  be  stated  in  the 

off  should  not   be  for  use  and   occupation,  plea,  8  Geo.  2.  c,  24,  s.  4. — 2  Geo.  2  c.   12. 

but  as  above.    See  Bui.  Ni.  Pri.  179.  Tldd's    s.  23 3  T.  R.  65.-6  T.  R  460. 

Frac.  9th  edit.  720.  xd  query. 
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• 

plaintiff  heretofore*  to  wit,  on,  Ac.  (date  <rf  band)  at,  fee.  (trow*)*  afore-  »*«**. 
said,  and  sealed  with  his  seal,  and  bow  shewn  to  the  court  of  oar  said  lord 
the  king,  before  the  king  himself,  [or,  in  C.  JP.  "  to  his  Majesty's  Jus- 
tices here,"]  the  date  whereof  is,  to  wit,  the  same  day  and  year  last  afore- 
said, whereby  he  the  said  plaintiff  became  held  and  t  firmly  bound  unto  the 
said  defendant  in  the  penal  sum  of  X—  of  like  lawful  money,  to  be.  pud  to 
the  said  defendant  when  he  the  said  plaintiff  should  be.  thereunto  after, 
wards  requested,  which  said  writing  obligatory  was  and  is  conditioned  for 
the  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  at.  a  cer- 
tain  time  therein  mentioned,  and  which  had  elapsed  before  the  commence- 
ment of  this  suit,  and  which  said  writing  obligatory  at  the  time  of  the  com- 
mencement of  this  suitwas  and  still  is  tin  full  force  and  effect,  not  released, 
paid  off,  satisfied,  cancelled,  or  otherwise  made  void,  and  at  the  time 
of  th»  commencement  of  this  -suit  there  was  aqd  atili  is  due  and  owiug  from 
the  said  plaintiff  to  the  said  defendant  upon  the  said  writing  obligatory,  by  the 
condition  thereof,  a  certain  sum  of  money,  to  wit,  the  said  sum  *of  £—  [  *98T  ] 
(the  sum  first  alleged  to  be  due)  to  wit,  at,  &c.  (venue)  aforesaid. 

• 

[Commencement  and  conclusion  of  plea,  or  notice  of  setoff  ,  as  ante,  OnaWH 
931  to  988.]— Upon  a*d  by  virtue  of  a  certain  bill  of  exchanger,  bearing  j^£~ 

date,  to  wit>  the day  of  — —  A.  D. heretofore,  to  wit,  on  the  tiff. 

day  and  year'  lhst  aforesaid,  at,  &o.  (venue)  aforesaid,  made  and  drawn  by 
the  said  defendant  upon,  and  then  and  there  accepted  by  the  said  plaintiff, 
whereby  he  the  said  defendant  requested  the  said  plaintiff  [two],  months 
after  the  date  thereof,  to  pay  to  him  the  said  defendant,  or  his  order,  the 
sum  of  jE— • 

[Commencement  and  conclusion  ofpleay  or  hotice  of  setoff,  as  ante,  981  ^^jJjj? 
to  $88.] — And  also  in  the  further  sum  of  £ —  of  like  lawful  money,  upon  {^  p^. 
and  by  virtue  of  a  certain  other  bill  of  exchange,  bearing  date,  to  wit,  the  tiff  to  de- 

day  of A.  D. heretofore,  to  wit,  on  the  day  and  year  last  ted**** 

aforesaid,  at,  &c.  (venue)  aforesaid,  made  and  drawn  by  the  said  plaintiff 
upon  one  E.  F.  whereby  he  the  said  plaintiff  requested  the  said  E.  F. 
two  months  after  the  date  thereof,  to  pay  to  the  said  plaintiff  or  his  order, 
the  sum  of  £ —  for  value  received,  which  said  bill  of  exchange  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  indorsed  and  delivered  to  {he  said  defendant,  and  which 
said  bill  of  exchange,  when  the  same  became  Mue  and  payable,  according  [  *938  J 
to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  (day  it* fell  due)  at,  &c. 
(venue)  aforesaid,  was  presented  and  shown  to  the  said  E.  F.  for  pay- 
ment thereof,  but  the  said  E.  F.  then  and  there  neglected  and  refused  to 
pay  the  said  sum  of  money  In  the  said  bill  of  exchange  specified,  whereof 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  aforesaid,  had  notice. 

[Commencement  and  conclusion  of  plea ,  or  notice  of  setoff,  as  ante,  931  J^^" 
to  933.] — And  also  in  the  further  sum  of  £ —  of  like  lawful  money,  upon  note  made 
and  by  virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit,  &plain" 
4c.  (the  date)  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  aforesaid,  made  by  the  said  plaintiff,  and  whereby  he  the  said 
plaintiff  then  and  there  promised  to  pay  [two]  months  after  the  date  there- 
of, to  the  said  defendant,  or  his  order,  the  sum  of  £ —  for  value  received 


938  FLEAS  m  BAR, 


SET-OFF. 


[Commencement  and  conclusion  of  plea,  or  notice  cjf  setoff,  as  ante,  931 

%£J^   to  968.]— And  also  in  the  farther  sum  of  £-—  of  like  lawful  money,  upon 

nous  in-      and  by  virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to*  wit, 

doreedby    &c.  (the  date)  heretofore,  to  wit,  en  the  day  and  year  last  aforesaid,  at, 

Setodam°  &0*  (venu*)  aforesaid,  made  by  one  E.  F.  and  whereby  he  the  said  E.  P. 

(tf).  then  and  there  promised  to  pay  [two]  months  after  the  date  thereof  to  the 

said  plaintiff  or  his  order,  the  sum  of  £ —  for  value  received,  and  which 

said  promissory  note  he  the  said  plaintiff,  afterwards,  to  wit,  on  the  day 

abd  year  last  aforesaid,  at,  &o.  (venue)  aforesaid,  indorsed  and  defivefed 

to  the  said  defendant,  and  which  said  promissory  note,  when  the  same  be* 

came  due  and  payable,  according  to  the  tenor  and*  effect  thereof,  to  wit, 

on,  &o.  (day  it  fell  due)  at,  &c.  (venue)  aforesaid,  was  "presented  and 

shown  to  the  said  E.  F.  for  payment  thereof,  but  the  said  E.  F.  then  and 

there  neglected  and  refused  to  pay  the  said  sum  of  money  in  the  said 

promissory  note  specified,  whereof  the  said  plaintiff  afterwards,  to  wit,  on 

the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice. 

For  use  [  Commencement  and  conclusion  of  plea,  or.  notice  of  setoff,  as  ante,  981 

SjdrS)  fr  988.] — For  the  use  and  occupation  of  a  'certain  messuage  and  prem- 

?«939  1  face,  with  th°  appurtenances  of  the  said  defendant  by  the  said  plaintiff,  and 

at  his  special  instance  and  request,  and  by  die  sufferance  and  permission 

of  the  said  defendant  for  a  long  time  before  then  elapsed,  had  held,  used, 

Work  and  occupied,  possessed,  and  enjoyed ;  and  also  for  the  work  and  labor,  care, 

fetor,  and  diligence,  and  attendanoe  of  the  said  defendant  by  the  said  defendant  and 

materials,  jjjg  ge^antg,  before  that  time  done,  performed,  and  bestowed,  in  and  about 

the  business  of  the  said  plaintiff  and  for  the  said  plaintiff,  and  at  his  re- 

Juest,  and  for  divers  materials,  and  other  necessary  things  by  the  said  de- 
mdant,  before  that  time  found  and  provided  and  used  and  applied  in  and 
Good*  sold,  about  the  said  work  and  labor,  for  the  said  plaintiff  at  his  like  request ;  and 
for  divers  goods,  wares,  and  merchandizes,  sold  and  delivered  by  the  said 
Money       defendant  to  the  said  plaintiff  at  his  like  request ;  aqd  for  money  by  the 
MuT^ter-   ^^  defendant,  before  mat  time,  lent  and  advanced  to,  and  paid,  laid  out, 
est,  and  "   *nd  expended  for  the  said  plaintiff  at  his  like  request ;  and  for  other  money 
accounts     by  the  said  plaintiff  before  that  time  had  and  received  to  and  for  the  use 
staUd-       of  the  said  defendant ;  and  for  other  money  due  and  owing  from  the  said 
plaintiff  to  the  said  defendant  for  interest  upon  and  for  the  forbearance  of 
divers  large  sums  of  money  due  and  owing  from  the  said  plaintiff  to  the 
said  defendant,  and  by  the  said  defendant  forborne  to  the  said  plaintiff  for 
divers  long  spaces  of  time  before  then  elapsed,  at  the  like  special  instance 
and  request  of  the  said  plaintiff;  and  for  other  money  due  and  owing 
from  the  said  plaintiff  to  the  said  defendant  upon  an  account  stated  be- 
tween them.] — Conclude  the  plea,  or  notice  of  set-off,  as  ante,  $32, 933.] 

Pkm  to  ac-  [First  plea,  general  issue,  as  ante,  908 ;  second  plea,  actio  non,  to  the 
TOoibsold,  counts  for  goods  sold,  as  ante,  906,  third  form."] — Because  he  says,  that 
that  ther  the  said  goods,  wares,  and  merchandizes  in  the  said  (first  and  second 
were  sold    counts  mentioned)  were  with  the  knowledge,  privity  and  consent  of  the 

(a)  See  the  form,  ante,  937.  41.    If  the  rent  be  due  on  a  lease,  the  form 

(b)  See  the  form,  in  a  declaration,  ante,  .must  be  as  ante,  936. 
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• 

said  plaintiff,  sold  and  delivered  to  the  said  defendant  by  one  J.  8.  being    «*-orr. 
then  and  there  the  agent  and  factor  of  and  for  the  said  plaintiff,  in  his  the  ^1^. 
said  J.  S.'s  own  name,  and  the  true  and  sole  owner  thereof,  and  as  and  [ar^  factor 
for  this  the  said  J.  S.'s  own  proper  goods,  wares,  and  merchandizes,  and  as  a  prjn- 
that  the  said  plaintiff  did  not  appear  nor  was  he  known  by  the  said  defend-  p1^^ 
ant  at  or  before  the  time  of  the  said  sale  and  delivery  of  the  said  goods,  being  mn- 
wares,  and  merchandises,  to  the  said,  defendant,  as  the  proprietor  of  the  known  to- 
same,  or  that  he  the  said  plaintiff  was  in  anywise  interested  therein ;  and  ^^J^t 
the  defendant  further  says,  that  he  then  and  there  bought  and  accepted  and  the  time  of 
received  the  said  goods,  wares,  and  merchandizes,  of  and  from  the  said  J.  the  con* 
S.  as  the  proper  goods,  wares,  and  merchandizes  of  him  the  said  S.  S. ;  dTfendaat 
and  that  credit  for  the  said  goods,  wares,  and  merchandizes  was  given  to  had  a  set- 
the  said  defendant  by  the  said  J.  S.  and  not  by  the  said  plaintiff  ( rf>.  off  against 
And  the  said  defendant  further  says,  that  the  said  J.  S.  before  and  at  the  Za        r 
time  of  the  sale  and  delivery  of  the  said  goods,  wares,  and  merchandized, 
and  thence  continually  hitherto,  to  wit,  at,  &c.  (venue)  was  and  still  is  in- 
debted to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of 
£ — of  lawful  money,  for  money  before  then  pud  by  the  said  defendant 
for  the  said  J.  S.  at  his  special  instance  and  request,  and  for  other  money 
before  then  had  and  received  by  the  said  J.  S.  for  the  use  of  the  said  de- 
fendant, and  for  other  money,  wherein  the  said  J.  S.  was  found  to  be  in 
arrear  to  the  said  defendant  upon  an  account  stated  between  them  [so 
stating  the  cause  of  setoff,  as  usual]  which  said  sum  of  money  so  due  and 
owing  from  the  said  J.  S.  to  the  said  defendant  as  aforesaid,  exceeds  the 
sums  of  money  so  due  and  owing  from  the  said  defendant  to  the  said  plain- 
tiff, upon  and  by  virtue  of  the  causes  of  action  in  the  said  first  and  second 
counts  of  the  said  declaration  mentioned,  and  out  of  which  said  sum  of 
money  so  due  and  owing  from  the  said  J.  S.  to  tho  said  defendant  as 
aforesaid,  he  the  said  defendant  is  ready  and  willing,  and  hereby  offors  to 
set  off  and  allow  to  the  said  plaintiff,  the  full  amount  of  the  said  sums  of 
money  so  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  upon 
and  by  virtue  of  the  causes  of  action  in  the  said  first  and  second  counts  in 
the  said  declaration  mentioned  (i),  and  this  he  the  said  defendant  is  ready 
to  verify,  &c. — [Conclude  as  ante,  907,  seventh  form.] 

STATUTE 

[First  plea,  non  assumpsit,  as  ante,  908  ;  second  plea,  actio  non,  a*  ante,  0FT1^gTA" 
906,  tMra  form.] — Because  he  says,  that  the  said  defendant,  [or,  if  by  ^  Mm 

»  '  tumpsit  tff- 

(c)  That  this  is  a  good  plea,  and  that  it    show  in  evidence  the  time  the  plaintiff's  bill  fra  f^*"' 
•  may  be  pleaded  specially,  see  4  B.  &  Cres.    was  actually  filed.    5  B.  &.  Ores.  149.    The  msU  )' 

547.-7  JD.  &  B.  42,  ,S.  C— 7  T.  R.  359;  Statute  of  Limitations  must  be  pleaded  in 

and  see  the  form  of  replication  suggested  in  assumpsit,  though  the  declaration  state  the 

4  B.  Ac  C.  547,  and  7  D.  &  R.  42,  S.  C.  promise  to  have  been  made  above  six  yean 

(d)  Qwzre,  whether  the  legal  effect  is  not,  before  the  title  of  the  declaration,  2  Saund. 
thai  the  plaintiff,  by  his  agent,  did  givecred-  63,  n.  6—1  Saund.  283,  n.  2.  But  where 
it.  In  another  MS.  form  those  words  were  the  Statute  is  not  pleaded,  still  the  jury 
omitted.  may  presume,  from  length  of  time  and  other 

(£)  In  4  B.  «fc  Cres.  547. — 7  D.  &  B.  42,  circumstances,  that  the  debt  has  been  satis- 

S.C.— The  plea  here  stated  the  defendant's  fied.    2  Stark.  497.-5  Esp.  52.— 1  Taunt, 

readiness  to  set-off  "  according  to  the  form  572 ;  but  see  1  D.  &  B.  19.    In  indebitatus 

of  the  Statute,  &c."  but  the  averment  ap-  assumpsit,  and  in  other  instances  where  the 

pears  to  have  been  considered  incorrect,  see  statute  begins  to  run  from  the  time  of  the 

per  Littiedale,  J.  promise,  the  above  plea  is  proper  ;  but   in 

(/)  See  forms,  Lil.  32.-2  Bich.  C.  P.  16,  other  cases  where  the  cause  of  action  accru- 

32. — Morg.  217.    Formerly  the  plea  stated  ed  after  the  making  of  the  promise,  the  plea 

the  time  when  the  bill  was  exhibited,    but  should  be  actio  non  accrcvit,  as  in  the  next 

this  is  not  necessary,  2  Saund.  123,  n.  5.  form,  16  East,  421.— 1  Saund.  33,  n.  2.283,  n. 

And  defendant  may  either  under  tins  plea  2.-^2  Saund.  63  c.  n.  6.    Murdock  v.  Wat- 

Vol.  III.  6 


940  PLEAS  IN  BAR. 

statute  an  executory  say,  "  the  said  E.  F.  deceased,9']  did  not,  at  any  time  within 
°F  orbTA"  s**  7cars  next  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this 
behalf,  [or,  in  O.  J\  or,  if  by  original,  say,  "  before  the  commencement 
[  *941  ]  °f  this  suit,"  [or,  if  at  the  suitvf  an  attorney,  n<  before  the  suing  forth  of 
the  said  writ  of  privilege,"]  undertake  or  promise  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  him.  And  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

^£*£*        [First  plea,  general  issue  ;  second  plea,  actio  non,  as  ante,  906,  first  pre- 

infra  sex-    cedent.'] — Because  he  says,  that  the.  said  several  supposed  causes  of  ac- 

<mnoi  (£)•    tion  in  the  said  declaration  mentioned,  (if  any  such  there  were  or  still  are,) 

.  did  not,  nor  did  any  or  either  of  them  accrue  (to  the  said  plaintiff  (A))  at 

any  time  within  six  years  next  before  the  exhibiting  of  the  bill  (i)  of  the 

said  plaintiff,  against  the  said  defendant  in  this  behalf,  [or,  if  in  (7.  P.  or, 

if  by  original,  say,  "  next  before   the  commencement  of  this  suit,"]  in 

manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 

him  the  said  defendant.     And  this,   &c. — [Conclude  with  a  verification, 

-     as  ante,  907,  sixth  precedent.'] 

iLtw  °- D# ) 

bxscu*      ats-    >      And  the  said  defendant,  by his  attorney,  comes  and  de- 

tobs,  fee.  A.  B.  3  fends  die  wrong  and  injury,  when,  &c.  and  says,  that  the  said 
General  is-  E.  F.  in  his  life-time,  (and  if  there  be  counts  in  *the  declaration  on  thede- 
nefther  the  /en*:m*,*  promise,  nay)  [and  the  said  defendant  since  his  decease,]  did  not 
testator  [nor  did  either  of  them,]  undertake  or  promise  in  manner  and  form  as  the 
*or  the  de-  said  plaintiff  hath  above  thereof  complained  against  the  said  defendant,  and 
promised    °^  ^  *oe  ^^  defendant  puts  himself  upon  the  country,  &c. 

Defendant  [First  plea,  non  assumpsit;  second  plea,  actio  non,  at  ante,  909,  third 
1txeaaorS   form'\ — Because  he  says,  that  he  the  said  defendant'  never  was  executor 

(*)•  ter's  Adm.  1  Harr.  fe  Gill.  470.     Where  is    admitted.      If   defendant    intends    de- 

there  are  counts  in  the  declaration  on  pro-  nying  he  has  taken  upon  himself  the  bur- 

mises  by  or  to  executors,  assignees,  &c.  the  then  of  the  execution  of  the  will,  he  should 

'  plea  of  the  Statute  of  Limitations  must,  if  plead  accordingly,  see  1  M.  &  P.  677.    The 

intended  to  apply  to  those  counts,  be   so  plea  of  ne  ungues  executor  may  be  pleaded 

framed  as  to  answer  them.    2  Saund.  63  d.  in  bar  as  above.    Com.  Dig.  Pleader,  2  D. 

—2  Stra.  919.— 2  Hen.  Bla.  561 ;  and  if  not  7.-3  Salk.  1.— 2Ld.  Raym.  1207.— 1  Saund. 

intended  to  apply  to  those  counts,  it  should  274,  n.  3.    If  the   probate  was  taken  out, 

be  qualified  in  the  introductory  part.    When  but  not  till   after   the   action  brought,  the 

this  statute  is  a  bar,  see  Tidd's  Prac.  9th  ed.  above  plea  will  not  suffice,  3  C.  &  T.  123. 

14  to   17. — 3  Chit.  Com.  Law,  681.— Chit.  The  plea  of  ne   ungues  executor,  does    not 

jun.  Contr.  310.  deny  the  cause  of  action,  but  only  that  the 

(g)  See  forms,  Plead.  A.  451. — 1  Rich.  C.  defendant  is   one  of  the  representatives   of 

P.   149.    See  note  to  the  preceding  form,  the  testator,   1  Saund.  207,    n.    As  to  the 

This  plea  is  necessary  whenever  the  declar-  plea  of  plaintiff  being  ne  ungues  executor, 

*ation  contains  a  count  on  a  cause  of  action  see  2  Stare.  Evid.  548.    See  the  forms,  Rast. 

urhich  dM  not  accrue  until  after  the  making  Ent.  322  a.  329  b.  pi.  10.  330  a.— Co.  Ent. 

■of  the  contract,  and  will  suffice  in  all  cases,  144  b  —Lib.  Plac.  427,  pi.  27 — 6  Wentw. 

and  seems  in  general  preferable  to  the  pre-  293. — Id.  Ind.  xxvi. — 1  Rich.  C.  P.  454. — 

ceding  precedent.  2  Saund.  63  d. — 1  Saund.  See  ib.    pleaded  in   abatement,  1    Wentw. 

33. — 16  East,  421.  14.    A  plea  that  defendant  is  administrator, 

(A)  Omit  these  -words,  if  the  action  be  at  not  executor,  is  in  abatement.    Under  this 

the  suit  of  executors.    If  at  the  suit  of  the  plea  the  defendant  may  give  in  evidence  that 

'assignee  of  a  bankrupt,  see  2  Saund.  63  d.  n.  there  were  bona  notabilia,  in  other  dioceses, 

(i)  Defendant  may  show  in  evidence  the  for  it  confesses,  and  avoids,  and  does  not 

rime  of  the  actual  filing  of  the  bill,  in  order  falsify  the   seal  of  the   ordinary.     1  Saund 

to  support  this  averment  and  plea,  5  B.  &  274,  5.— See  5  B.  &  Cres.  492.— Post,  942. 

Cress.  149.  —1   Salk.  297,  298—5  Mod.  145.    If  this 

(*)  If  the  defendant  intends  to  deny  his  plea,  or  a  release  to   the  defendant    him- 

bemg   executor  or   administrator,  he   must  self,   be   falsely   pleaded,    semble   that    the 

plead  such  denial  specially  as  above,  for  on-  defendant  will  be    liable,  de  bonis  propriis, 

less  pleaded,   his   representative   character  1    Saund.    336.— ^Wightw.    18.— Toller,    2d 
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of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  nor  ever  ailffiin-    by  and 
istered  (0  any  of  the  goods  and  chattels  which  were  of  the  said  E.  F.  de-    AftAINST 
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ceased,  at  the  time  of  his  death,  as  executor  of  the  last  will  and  testament      &c.    ' 
of  the  said  E.  F.  deceased,  in  manner  and  form  as  the  said  plaintiff  hath 
above  in  his  said  declaration  in  that  behalf  alleged.     And  this,  &c— [(7<m- 
clude  with  a  verification  (m),  as  ante,  907,  sixth  form.] 

m[First  plea,  general  issue  (o)  ;  second  plea,  -actio  rum,  as  ante,  906,  [  *942  J 
third  form."] — Because  he  says,  that  he  is  not,  nor  ever  hath  been  adminig-  Defend"* 
trator  of  the  goods  or  chattels,  rights  or  credits,  which  were  of  the  said  E.  Tdmm^u- 
F.  deceased,  in  manner  and  form  aforesaid,  as  the  said  plaintiff  hath  above,  /<*(»). 
in  his  said  declaration  in  that  behalf  alleged.    And   this,   &c. — [Con- 
clude with  a  verification,  as  ante,  907,  sixth  form.] 

CD.  ]      And  the  said  defendant,  by his  attorney,  Plaintiff 

ats.  (comes  and   defends  the  wrong  and  injury,   when,  1^iwWes 

A.  B.   suing  as  ad-  |  &c.  and  craves  oyer  of  the  said  supposed  letters  of  tJ^S^^ 

ministrators,  &c.      J  administration,  and  they  are   read  to  him  in   these  craving 
words,  &c.  [here  set  them  out  verbatim]  which  being  read  and  heard  the  ?Jer  (lf^u 
said  defendant  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  ministra/ 
aforesaid  action  thereof  against  him,  because  he  says,  that  the  said  plaintiff  tioa  (p), 
is  not,  nor  ever  hath  been,  administrator  of  the  goods  or  chattels,  rights  or 
credits,  which  were  of  the  said  E.  F.  deceased,  in  manner  and  form  as  the 
said  plaintiff  hath  above  in  that  behalf  alleged.    And  this,  &c. — [Con- 
clude with  a  verification,  as  ante,  907,  sixth  form.] 

edit.  463,  474,  when  not,  1  B.  &  A.  254.  pleaded  specially  that  he  made  it,  and  that 

Post,  934,  4.    As  to  pleas  by  executors  in  it  was  proved,  and  it  must  be  traversed  that 

general,  see  Toller,  2d  edit.  472,  3,  4.  he  died  intestate,  see  form,   Plowd.  282. — 

The  plea  of  ne  ungues  executor  may  be  Com.  Big.    Administrator,  B.  1 — 2  Saund. 

pleaded  with  the  general  issue,  and  with  47,  n.    Tne  pleas  usually  conclude  with  a 

plene     administraoit,    Ac.    Fortesc.    336. —  verification  but  see  note,   preceding  page. 

Com.  Big.  Pleader,  £.2.    If  there  be  any  If  the  plea  be  that  defendant  is  executor, 

doubt  whether  the  defendant  may  not  have  not  administrator,  see  1  Salk.  297.-5  Mod. 

made  himself  executor   de  son   tort,  it   is  145. 

dangerous  to  plead  ne  unoves  executor,  be-  (o)  See  note,  ante,  941  «. 
cause  it  may  render  the  defendant  person-  (p)  In  an  action  of  assumpsit  by  an  ad- 
ally  liable  for  the  debt  and  costs,  though  he  ministratrix  upon  a  promissory  note,  given 
may  not  have  assets  to  the  amount,  1  Saund.  to  her  intestate,  it  was  averred  in  the  declar- 
336  b.  n.  10 ;  but  there  will  be  no  danger  as  ation  as  usual,  that  administration  of  the 
to  the  costs,  if  the  defendant  plead  with  his  effects  of  intestate  was  duly  granted  by  the 
plea,  the  plea  of  plene  administravit,  and  the  bishop  of  C,  and  the  above  plea  was  plead- 
plaintiff  proceeds  to  trial,  but  does  not  sue-  ed ;  and  issue  being  joined,  the  letters  of 
ceed  upon  it,  IB.  &  A.  254. — 8  Taunt.  129.  administration  granted  by  the  bishop  of  C. 
If  there  be  no  good  ground  of  defense  un-  were  produced  bv  the  plaintiff,  but  it  was 
der  nan  assumpsit,  it  is  best  not  to  plead  it,  also  proved  that  the  intestate,  at  the  time  of 
or  indeed  any  other  plea  not  maintainable,  his  death,  had  bona  rwtabilia  in  another 
see  post,  943,  n.  diocese,  in  a  different  province,  and  no  evi- 

(l)  This  seems  proper,  because  a  person  dence,  was  given  as  to  the  residence  of  the 

who  has  wrongfully  administered,  may  be  defendant  at  the  death  of  the  intestate :    It 

sued  as  an  executor  generally,  1  Saund,  265,  was  held,  first,  that  the  letters  of  adminis- 

n.  2.  tration  were  not  void,  inasmuch  as  the  other 

(m)  It  is  usual  to  conclude  this  plea  with  diocese  in   which   the   intestate   had   bona 

a  verification.    Jt  should   seem,    however,  notabiliawns  in  a  different  province;  and, 

that  as  the  subject-matter  of  its  denial  of  secondly,  that  the  only  question  raised  upon 

an  allegation   in  the   declaration,  it   might  the  issue  was  whether  the  letters  of  adminis- 

conclude  to  the  country.  tration  were  duly  granted  by  the  bishop  of 

(n)  See  the  notes  to  the  preceding  form.  C,  and   that   it  was  no   part   of  the    issue 

This  is  a  good  plea  in  bar.    Com.  Big.  Flea-  whether  the  defendant,  at  the  death  of  the 

der,  2  B.  13,  and  as  a  person  cannot  be  sued  intestate,  resided  within  the  diocese  of  C. 

as  administrator  de  son  tort,  it  is  not  neces-  The   fact   of    his   residence   elsewhere,    if 

eary  in  this  plea  to  aver  that  the  defendant  relied  upon,  ought  to  have  been  specially 

never  administered,  6  T.  R.  551.    StmbU  pleaded.    5  B.  &  C.  491.— 8  B.  &  By.  247, 

if  the  deceased   made  a  will,  it  must  be  S.  C, 
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by  a*d        [Actio  non,  as  ante,  906.] — Because  he  eaith  that  the  said  plaintiff,  as 

^xecu*  *°  ^  <a^  several  supposed  causes  of  action  in  the  said  declaration  men* 

tors,  dec.  tfwnei  (9)9  is  not  nor  ever  was  administratrix  of  the  goods,  chattels,  and 

Plaintiff  effects  which  were  of  the  said  J.  W.  deceased,  in  manner  and  form  as 

newiques  the  said  plaintiff  hath  above  in  her  said  declaration  in  that  behalf  alleged. 

^aMo"  And  this,  &c. — [  Conclude  with  a  verification,  as  ante,  907,  sixth  form?] 

causes  of 

actira  con-  And  for  a  further  pleat  in  this  behalf,  as  to  all  the  counts  of  the  said  dec- 
d^uradon  kration  except  the  last,  the  said  defendant,  by  leave  of  the  court  here,  for 
(a).  this  purpose  first  had  and  obtained,  according  to  the  form  pf  the  Statute  in 

aifth^  to  8UC^  ca8e  m*^e  an<*  Provided,  says  thai  the  said  plaintiff  ought  not  to  have 
counts  ex-  0I>  maintain  his  aforesaid  action  thereof  against  him,  "because  he  says, 
cept  the  that  the  said  E.  F.  the  testator,  in  the  said  declaration  mentioned,  in  his 
j^jj?kat  life-time,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  duly  made  and  pub- 
pohitedtne  fened  his  last  will  and  testament  in  writing,  and  thereof  constituted  and  ap- 
plaintiff,  pointed  the  said  defendant,  the  said  plaintiff,  and  one  G.  H.  joint  execu- 
andthede-  tors,  and  afterwards,  to  wit,  on,  &c.  (venue)  aforesaid,  died  without 
And  anotht  Storing  or  revoking  his  last  will  and  testament,  and  this  he  the  said  de- 
er, joint  ex-  fendant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plain* 
T**u<fti  **'  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 
kea  to  the  ^J1(*  ^or  &  ^ur^er  P^ea  *n  ^s  behalf,  as  to  the  said  last  count  of  the  said  dec- 
last  count  laration,  the  said  defendant  by  like  leave,  &c.  [actio  non,  ut  supra]  be- 
of  the  dec-  cause  he  says,  that  the  said  promise  and  undertaking,  in  the  said  last  count 
thiulf'any  menti°ne^>  if  any  8UC^  was  made,  was  made  by  tho  said  defendant,  togeth- 
promise  er  with  the  said  plaintiff  and  G.  H.  jointly  and  not  by  the  said  defendant 
was  made  separately,  and  without  the  said  plaintiff  and  G.  H.  And  this,  &c. — [Con- 
J^^by  dud*  Wt&  a  verification,  as  ante,  907,  sixth  form.'] 
aUtheex-  [•JYrrf  plea,  general  issue;  second  plea,  ly  leave,  &c/  actio. non,  as 
jointly^ and  aarite,  906,  third  form.'] — Because  he  says  that  the  said  several  supposed 
concluding  promises  and  undertakings,  in  the  said  declaration  mentioned  (if  any  such 

Pieato an  were  ma^e) »  were  an(*  eac^  ^  every  of  them  was  made  by  the  said  E. 
action  F.  in  his  life-time,  jointly  with  certain  other  persons,  to  wit,  G.  H.  and 
against  an  I.  K.  who  had  survived  the  said  E.  F.  and  are  still  living,  to  wit,  at,  &c. 
thaTftere  (venu*)  aforesaid,  and  not  by  the  said  E.  F.  alone,  as  by  the  said  declara- 
were  other  tion  as  above  supposed.  And  this,  &c. — [Conclude  with  a.  verification, 
contrac-     as  ante,  907,  sixth  form.] 

ting  parties 

besides  the      [First  plea,  general  issue,  (t),  as  ante,  908  ;  second  plea,  actio  non, 

testator, 

who  sur-         (?)  See  5  B.  &  C.  491,  497,  and  the  obser-  plaintiff  take  judgment  of  assets  in  future 

vived  the     vation  of  Bayley,  J.  and  form,  id.  492.  upon  the  latter  plea,  and  go  to  trial  upon 

testator.          (r)  As  to  the  validity  of  this  plea,  see  2  the  plea  of  turn  assumpsit,  he  will  be  enti- 

Flene  ad-     B.    «fe  P.    124,    125.    The   plaintiff  might  tied  to   costs   if  he    obtain  a   verdict,    and 

ministratfit   reply  that  he  did  not  prove  the  will,  see  3  therefore  in  such  case,  unless  the  defendant 

(*).              T.  R.  557.  has  a  good  ground  of  defense  upon  turn  as- 

(s)  See  forms,  2  Saund.  220.— 2  Rich.  C.  sump  sit,  it  is  usual  for  him  to  move  to  with- 

P.  10. 245.    If  the  defendant  have  any  as-  draw  his  plea,  which  the  court  will  permit 

sets  in  hand,  he  should  plead  plene  adtnims-  him  to  do  on  payment  of  costs,  2  Bla.  Rep. 

travit  prater,  as  in  the  form,  post,  945.    In  1275.  9  B.  cc  C.  655.— Tidd.  9th  ed.  980. 

an  action  against  an  executor  of  an  eiecu-  But  if  an  executor  plead  several  pleas,  and 

tor,  the  plea  must  show  a  due  administration  the  plaintiff  take  issue  on  them,  and  any 

by  each.    10  East,  315. — See  post,  944.  one  of  them  a  bar  to  the  action  (as  plene  ad* 

(t)  Unless  there  be  some  sufficient  ground  ministravit,  or  the  like)   be   found  for   the 

on  which  the  plaintiff's  demand   may  be  defendant,  he  will,  as  in  ordinary  cases,  be 

disputed,  it   is  not  advisable  to  plead  the  entitled  to  the  costs  of  the  trial.    IB.  &  A. 

general  issue,  or  any  other  plea  disputing  254. — 8  Taunt.   129. — 9  B»  &  C.  657,  ace  J- 

the  debt.    2  Bl.  Rep.   1275.— 1  Saund.  336     Sed  vide  12  East,  232 5  East,  261.    When 

b.     where   the   defendant    pleads   mm  as-  an  executor  or   adminstrator   pleads  plene 

sumpsit    and    plene    administravit,   if   the  adnrimtravit,  or  judgments  outstanding  and 
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(*),  as  ante,  906,  third  form.'] — BeOaftse  to  says,  'that  he  hath  fully  ad<    by  and 
ministered  all  and  singular  the  goods  and  chattels,  which  were  of  the  said    ^^ 
E.  F.  deceased,  at  the  time  of  his  death,  and  which  have  ever  come  to  T0RSj  &c. 
the  bands  of  the  said  defendant  as  executor  (or,  "  as  administrator")  as 
aforesaid,  to  be  administered,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  that  he 
the  said  defendant  (tv)  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the 
said  plaintiff  in  this  behalf  (x),  (or,  if  in  0.  P.  or  by  original,"  at  the 
time  of  the  commencement  of  this  suit")  or  at  any  time  since  (y), had  any 
goods  or  chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of 
his  death,  in  the  hands  of  the  said  defendant  as  executor  (or  "  as  adminis- 
trator,") as  aforesaid,  to  be  administered  (1).    And  this,  &c. — [Conclude. 
with  a  verification,  at  ante,  907,  sixth  form.] 

[Actio  non,  as  ante,  906,  third  form.'] — Because  he  says,  that  the  said  -W«*  «*. 
G.  H.  (the  first  executor)  in  his  life-time,  did  fully  administer  all  and  sinjru-  {JJ^exe- 
lar  the  goods  and  chattels  which  were  of  the  said  E.  F.  (the  first  testator)  de-  cutor  of  tin 
ceased,  at  the  time  of  his  death,  and  which  ever  come  to  the  hands  of  the  executor 
said  G.  H.  (the  first  executor)  as  such  executor,  to  be  administered.    And  **'"• 
that  the  said  defendant  (the  executor  of  the  executor)  hath  fully  administered 
all  and  singular  the  goods  and  chattels,  which  were  of  the  said  E.  F.  (the 
first  testator)  deceased,  at  the  time  of  his  death,  and  which  have  ever  come 
to  the  hands  of  the  said  defendant,  as  executor  as  aforesaid,  to  be  ad- 
ministered, to  wit,  at,  &c.  (venue)  aforesaid  (a) :  and  that  the  said  defen- 
dant hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in 
this  behalf,  or  at   any    time  since,  had   any  goods  or  chattels   whick 
were  of  the  said  E.  F.  (the  first  testator)  'deceased,  at  the  time  of  his  [  *945  ] 
death,  in  the  hands  of  the  said  defendant,  as  executor  as  aforesaid,  to  be 
administered.     And  this,     &c. — [Conclude  with  a  verification,  as  ante, 
907,  sixth  form.] 

[Actio  non,  as  ante,  906,  first  form]. — Except  as  to  the  sum  of  £ — (c)  &***  adm. 

prater  (b).^ 

ptene   admimstravit  prater,    and   the   plain-  cording  to  2  Sannd.  220  n.  a.  6th  edit,  by 

tiff,  admitting  the  truth  of  the  plea,  takes  Messrs.  Patterson  and  Williams,  it  is  better 

judgment  of  assets  in  futuro,  the   defend-  they  should  be  inserted  (2). 

ant  is  not  liable  to  costs.    Tidd>  9th  edit,  (x)  This  is  material,  2  Saund.  216,  n.  1, 

980.    Nor  does  he  seem  to  be  liable  there-  220,  n.  3. — 4  East,  508.    Under  this  allega- 

to  when  he  pleads  pfau    administrate  prk-  tion  the   defendant   may  give   in    evidence 

ter,  and  the  plaintiff  admitting  the  truth  of  any  due    administration  of  assets.    1  Esp. 

the  plea,  takes  judgment  of  the  assets   in  Rep.  314. 

futuro.    Id.— East.  Entr.  323.-8  Co.    134.  (y)  Material,  3  East,  375.— Cro.  Jac.  132  j 

2  Saund.  226.  and  as  to  the  replication  to  it,  see  6  T.  B. 

On  a  plea  of  plene  administravit  by  sever-  11. — Post,  1113. 

al  executors,  if  some  are  shown  to  have  as-  (s)  The  above  is  the  form  of  the  amended 

sets  in  hand,  and  the  others  not,  the  latter  plea,  in  Wells  and  Fydell,  10  East,  315. 

are  entitled  to  a  verdict.    Mo.  &  Mai.  C.  (a)  It  is  necessrry  to  aver  that  the  first 

N.  P.  330.  executor  had  fully  administered,  10  East, 

(u)  This  seems   proper  in   all   cases,   4  315. 

East,  508.    2  Saund.  216,  n.  1.  220,  n.  3.  (b)  See  the  forms,  East.  Ent.  323  a.— 3 

(»)  The  words  within  the  brackets,  "  that  Wentw.  211,  214. 

the  executor  hath  fully  administered  the  goods,  (c)  Some  of  the  forms  pray  judgment  gen* 

&c."  are  usually  inserted,  but  it  has  been  enuly,  Rast,  Ent.  324.— 3  Went.  211.— Oth- 

said  are  superfluous,  and  that  the  more  for-  ers  do  not   commence,  but   only  conclude 

mal  and  correct  way  of  pleading  is  to  omit  with  a  prayer  of  judgment,  except  as  to  the 

these  words.    2  Saund.  220,  n.  3.    But  ac-  assets   acknowledged^  3  Wentw.   211,  214. 


(1)  In  Pennsylvania,  a  general  verdict  for  the  plaintiff  on  the  pleas  of  non  assumpsit, 
plene  administravit  and  debts  of  a  higher  nature,  is  substantially,  a  finding  of  assets  to  the 
amount  of  the  demand,  and  good.  Strohecker  v.  Drinkle,  16  Serg.  &  Rawle,  38. 

(2)  See  Fowler  v.  Sharp,  et.  al.  Ex.  of  Sharp,  15  Johns.  323,  where  a  plea  ommitting 
these  words  was  held  good  upon  special  demurrer. 
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by  akd    because  be  says,  that  be  tbe  said  defendant  bath  fully  administered  all  and 
against  singular  the  goods  and  chattels  which  were  of  the  said  E.  F.  deceased,  at 
tors  fco.  the  time  of  his  death,  and  which  hare  ever  come  to  the  hands  of  the  said 
defendant,  as  executor  [or,  "as  administrator"]  as  aforesaid,  to  be  admin- 
istered, [except  goods  and  chattels  of  the  value  of  £ — ]  to  wit,  at,  kc. 
(venue)  aforesaid,  and  that  he  the  said  defendant  hath  not,  nor  on  the  day 
of  exhibiting  the  bill  of  tbe  said  plaintiff  in  this  behalf,  [or,  jf  in  C.  P.  or 
by  original^ "  at  the  time  of  the  commencement  of  his  suit,"]  or  at  any 
time  since,  had  any  goods  or  chattels  which  were  of  the  said  E,  F.  deceas- 
ed, at  the  time  of  his  death,  in  his  haiids  to  be  administered,  except  the 
-said  goods  and  chattels  of  the  value  aforesaid,  [or,  the  said  sum  of  £ — .] 
And  this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  the  said  defendant,  except  as  to  the  said  sum  of  £ — ,  &c. 

[  *946  ]  *[First  plea,  general  issue,  as  ante,  908 ;  second  plea,  plene  admin- 
hea  of  re-  Utravit,  as  ante,  943 ;  third  plea,  actio  non,  as  ante,  906,  third  form."] 
an^ecu-   Because  he  says,  that  the  said  E.  F.  in  bis  lifetime,  to  wit,  on,  kc.(dccte 

tor  (rf).      of  bond)  the  — - — day  of A.  D. at,  &c.  (venue)  aforesaid,  by 

Ms  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the 
court  here,  the  date  whereof  is  a  certain  day  and  year  therein  mentioned, 
to  wit,  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be  held 
and  firmly  bound  unto  the  said  defendant,  in  the  sum  of  £ —  of  lawful  mo- 
ney of  Great  Britain,  to  be  paid  to  the  said  defendant,  with  a  condition 
On  a  bond,  thereunder  written,  that  if,  &c.  [here  set  out  the,  condition]  (e)  which  said 
writing  obligatory  was  so  made  as  aforesaid,  for  securing  the  payment  of 
a  just  debt  (f),  and  at  the  time  of  the  death  of  the  said  E.  F.  was,  and  still 
is  in  full  force  and  effect,  not  in  the  least  reversed,  satisfied,  or  otherwise 
vacated,  and  before  and  at  the  time  of  the  commencement  of  this  suit,  a 
large  sum  of  money,  to  wit,  the  sum  of  £ —  payable  to  the  said  defendant, 
under  and  by  virtue  of  the  said  writing  obligatory,  for  principal  and 
interest,  was  and  still  is,  unpaid  and  unsatisfied  to  the  said  defendant  (#), 
On  a  sim*  And  the  said  defendant  further  saith,  that  the  said  E.  F.  in  his  life-time, 
tra^det*.  ftn<*  **  the  time  of  his  death,  was  justly  and  truly  indebted  to  the  said  de- 
fendant in  a  large  sum  of  money,  to  wit,  the  snm  of  £ —  of  like  lawful  mo- 
ney, for,  Ac.  [here  state  the  particulars  of  the  setoff  on  simple  contract,  as 
[  *947  ]  ante,  937,  to  939,]  and  which  said  last-mentioned  *sum  of  money  still 
remains  wholly  in  arrear,  unpaid,  and  unsatisfied  to  the  said  defendant, 
a^^ted  And  ^  6aid  defendant  further  saith,  that  the  said  E.  F.  in  his  life-time,  to 
executor,    *it,  0D>  &c-  {date  of  will,  or  about  it)  at,  &c.  (venue)  aforesaid,  duly 

The  latter  precedent  also  avers  the  bringing  admit  either  the  retainer  or  the  insufficiency 

titie  money  into  court,  but  this  is  unnecessa-  of  the  assets  j  and  as  to  what  may  be  pleaded 

ry,  for  the  assets  confessed  may  be  goods  by  way  of  retainer,  see  1  B.  &  A.  664,  2 

or  a  leasehold  interest,  not  capable  of  being  Stark.  528  j  see  form  of  plea  of  retainer  un- 

brought  into  court.    The  same  precedent  al-  der  marriage  settlement,  4  Price,  89 ;  how 

so  admits  a  liability  to  costs,  but  this  is  in-  to  frame  plea  in  general,  id. 

correct,  for  if  the  plea  be  true,  the  defend-  (e)  When  it  is  proper  to  state  the  condi- 

ant  is  not  liable  to  costs.    Ante,  943,  note.  tion  of  the  bond  in  the  plea,  see  1  Saund. 

(d)  See  forms,  1  Saund.  333.-3  Wentw.  333,  n.  7.-5  T.  B.  309. 

219,  244, — Id.  Ind.  xxvi.  to  xxxiii. — 2  Rich.  (f)  In   pleading  a  retainer   on   a   bond 

C.  P.  230,  254.    A  retainer  may  be  pleaded  debt,  it  is  not  necessary  to  aver,  that    the 

or  given  in  evidence  under  the  plea  of  plene  bond  was  given  for  a  just  and  true  debt,  6 

administravit,  1  Brownl.  75.-6  Burr.  1380,  T.  R.  550.— 1  Saund  330,  n.  4,  333,  n.  6. 

5.-2  Bl.  Rep.  965.— Co.  Lit.  283  a.    But  it  (g)  It  seems  proper  in  all  cases  to  show 

is  in  general  advisable  to  plead  it,  in  order  how  much  is  due  on  the  bond,  3  T.  R.  309. 

to  compel  the  plaintiff,  by  his  replication,  to  —1  Saund.  333,  note  7. 


in  assumpsit.  947 

made  and  published  his  last  will  and  testament  (A)  in  writing,  and  there-    by  and 
by  constituted  and  appointed  the  said  defendant  executor  thereof,  and  af-    AOAIN8T 
terwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c  (venue)  afore-  T0BSt  &c, 
said,  the  said  E.  E.  died,  without  revoking  or  altering  his  said  will ;  after- 
whose  death  the  said  defendant  duly  proved  the  said  will,  and  took  upon 
himself  the  burthen  of  the  execution  thereof,  to  wit,  at,  &c.  (venue)  afore- 
said ;  and  the  said  defendant  further  saith,  that  he  hath  fully  administered 
all  and  singular  the  goods  and  chattels  which  were  of  the  said  E.  J1,  at  the 
time  of  his  death,  and  which  have  ever  come  to  the  hands  of  the  said  de- 
fendant, as  executor,  [or  ,  "  as  administrator"]  as  aforesaid,  to  be  admin- 
istered, except  goods  and  chattels  of  small  value,  to  wit,  of  the  value  of - 
£10  (i),  and  that  he  hath  not,  nor  on  the  day  of  exhibiting  the  bill  afore- 
said, [or  if  in  C.  P.  or  by  original,  "  at  the  time  of  the  commencement 
of  this  suit,'9]  or  at  any  time  afterwards,  had  any  goods  or  chattels  which 
were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  except  the  said 
last-mentioned  goods  and  chattels  of  the  value  aforesaid,  which  are  not 
sufficient  to  pay  or  satisfy  the  monies  due  and  owing  to  the  said  defendant 
as  aforesaid,  and  which  he  the  said  defendant  retains  in  his  hands,  towards 
and  in  part  satisfaction  and  payment  thereof,  and  this,  &c, — [Conclude 
with  a  verification,  as  ante,  907,  sixth  form.'] 

[Actio  non9  as  ante,  906,  first  form.'] — Because  he  says,  that  one  G-.   JjSjJSJS 

H»  heretofore,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  in  (k) against 

Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  in  the  court  testator, 

of  our  said  lord  the  king,  before  the  *king  himself,  [state  the  recovery  of  ^ind^g 
the  judgment  against  the  deceased  in  the  KingysBench,  Common  Pleas,  bond,  and 
or  Exchequer,  whether  in  assumpsit  or  debt,  £e.  precisely  as  in  the  pre-  aJu<&- 
cedents,  ante,  482  to  493,   ana  conclude  as  in  those  precedents,  with  ^5^  de- 
a  reference   to   the    record,    and  an   allegation    that  the  judgment   is  fendant(» 
still  in  force  ;  see  the  precedent  in  1  Sound.  829,  and  then   proceed  [  *948  ] 
as  follows :] — And  the  said  defendant  further  saith,  that  the  said  E.  F.  in  Judgment 
his  life-time,  to  wit,  on,  &c.  [date  of  bond,]  at,  &c.  (venue)  aforesaid,  by  J^Sed! 
his  certain  writing  obligatory,  sealed  with  his  seal,  became  held  and  firmly  Bond  _ 
bound  to  one  J.  K.  in  the  sum  of  £  —  of  lawful  money  of  Great  Britain,  standing.' 
to  be  paid  to  the  said  J.  K.  which  said  writing  obligatory  waB  so  made  as 
aforesaid,  for  securing  the  payment  of  a  just  debt  (I),  and  at  the  time  of 
the  death  of  the  said  E.  F.  was  and  still  is,  in  full  force  and  effect,  not  in 
any  wise  cancelled,  annulled,  paid  off,  or  satisfied,  and  before  and  at  the 

(h)  In  an  action  against  an  administrator,  to  xxxiii.,  1  Saund.  329  to  390. — Lutw.  446, 

it  is  not  necessary  in  his  plea  of  retainer  447. — Lit  Ent.  57,  100,111,   117,119,  159. 

to  state    the   letters  of  administration,    be-  —2  Rich.  C.  P.  96  to   117.— Plead.  Assist, 

cause  the  declaration  admits  it,  6  T.  R.  550 ;  370.    And.  as  to  the  form  of  a  plea  of  this 

but  it  is  otherwise  in  the  case  of  an  executor,  nature  in  general,  see  1  Saund.  329  to  339, 

who  pleads  a  retainer  in  that  character,  1  in   the   notes.     An  unsatisfied   decree   in 

Mod.  208.    But  see  6  T.  R.  550. — 2  Stra.  equity   cannot  be   pleaded  but   that  court 

1106;  and  therefore  the  above  allegation  of  will  relieve.  11  Vin.  Ab   59L — Freem.  333. 

the  will  and  appointment  of  the  defendant  —3  P.  Wms..401,  n.  f.  Toller,  270. 

as  executor  is  in  general  advisable,  and  if  in  (k)  The  plea  must  state  the  Term  and 

an  action  against  a  person  sued,  as  executor,  year  when, 'and  the  court  in  which  the  judg- 

he  plead  a  retainer  as  adminstrator,  the  let-  ment  was   obtained,  1    Saund.    329,   note 

ters  of  adminstration  should  be  stated,  Sir  1,  and  as  to  the  mode  of  stating  a  iudg- 

T.  Jones,  23. — 6  T.  R.  551. .  ment  recovered   against   the   deceased,  id. 

(»)  Some  value  ought  to  be  stated,  though  ibid,  note  2.    An  erroneous  judgment  is  suf- 

the  precise  amount  is  not  material  or  trav-  ficient,  1  Stra.  407. 

enable,  1  Saund.  333,  n.  7.  (/)  This  allegation  is  usual,  though  it  is 

(;')  See  precedents,  3  Wentw.  Ind.  xxvi,  not  necessary.    If  the  debt  were  not  a  just 


U)49  PLEAS  IN  BAR. 


bt  asd    time  of  the  commencement  of  this  suit,  there  was  and  still  (*»)  is  doe  and 

A*An,ST    owing  to  the  said  J.  K.  npon  and  by  virtue  of  the  said  writing  obligatory, 

tois,  fcc.  a  lftrge  8ttm  °f  money,  to  wit,  the  sum  of  £  —  to  wit,  at,  &c.  (venue) 

Judgment  aforesaid  (n).    And  the  said  defendant  further  saith,  that  one  L.  M.  after 

against  de-  the  'death  of  the  said  B.  F.  to  wit, Term,  in  the year  of  the 

fondant  ^^  of  our  |or(j  the  nQW  j.^  ^^  impleaded  the  said  defendant  as  execu- 
tor of  the  last  will  and  testament  of  the  said  E.  F.  deceased,]  or,  as  ad- 
ministrator of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died  intes- 
tate,"] in  the  court  of  oar  said  lord  the  king,  before  the  king  himself,  [or, 
44  of  the  bench,"]  at  Westminster,  in  the  county  of  Middlesex,  in  a  cer- 
tain plea  of  debt  (0),  for  the  sum  of  £  —  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  decease ;  and 
such  proceedings  were  thereupon  had  in  the  said  court  of  our  said  lord  the 
king,  at  Westminster  aforesaid  in  that  plea,  that  the  said  L.  M.  after- 
wards, to  wit,  in  that  same Term,  in  the year  aforesaid,  by  the 

consideration  and  judgment  of  the  said  court  recovered  against  the  said 
defendant  as  executor  [or,44  as  administrator,"]  as  aforesaid  his  said  debt 
of  £ —  and  also  £ —  which  by  the  same  court  were  adjudged  to  the  said 
L.  M.  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
detaining  of  that  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  said  E.  F.  at  the  time  of  his  death  in  the  hands  of  the  said  defendant 
to  be  administered,  if  he  had  so  much  thereof  in  his  hands  to  be  adminis- 
tered, and  if  he  had  not  so  much  thereof  in  his  hands  to  be  administered 
then  the  sum  of  £ —  parcel  of  the  damages  aforesaid,  being  the  amount  of 
the  oosts  and  charges  aforesaid,  to  be  levied  of  the  proper  goods  and  chat- 
tels  of  the  said  defendant  Whereof  the  said  defendant  was  convicted  as 
by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king  before  the  king  himself,  at  Westminster  aforesaid,  more 
fully  appears.  Which  said  judgment  so  had  and  obtained  aforesaid,  was 
had  and  obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death  (r)  and  still 
remains  in  full  force  and  effect,  not  in  anywise  reversed,  annulled,  dis- 
[  *950  ]  charged,  or  satisfied  (*) ;  and  before  and  at  the  time*  of  the  commencement 
of  this  suit,  there  was  and  still  is  due  and  owing  to  the  said  L.  M.  upon 

one,  (he  plaintiff  might  show  it  in  his  repti-  the  proceedings ;  and  though  it  is  stated  in 

cation,  1  Saund.  330,  n.  4,  333,  n.  6. — 1  M.  1  Saund.  331,  n.  5,  to  be  proper  as  set  forth 

&  S.  345.  the  declaration  or  pleadings  in  the  action  is 

!m)  See  Toller,  281. — 11  Yin.  A.  B.  304.  not  usual ;  but  in  a  plea  to  an  action  of  debt 
ft)  The  defendant  may  plead  the  penalty  on  specialty,  it  is  still  necessary  to  show 
as  the  outstanding  debt,  or  may  show  what  that  the  debt  on  which  the  judgment  was 
is  really  due,  and  the  latter  mode  is  recom-  recovered  was  a  specialty,  or  to  aver,  that 
mended  j  and  sometimes  it  is  proper  to  set  judgment  was  recovered  before  the  defend- 
forth  the  condition  of  the  bond,  ante,  946.  ant  had  notice  of  the  plaintiff's  demand,  see 
—5  T.  R.  309.— 1  Saund.  333,  note  7.  1  T.  R.  690.— 5  Id.  238.— 1  Sid.  333.  Sec 
(0)  As  to  the  mode  of  pleading  a  judg-  a  plea  of  judgment  recovered  against  de- 
ment against  the  defendant  as  executor  or  fendant  as  executor,  pins  darrein  contintt- 
administrator,  see  1  Saund.  329.  n.  3,  330,  once,  post,  1245. 

n.  4,  331,  n.  5.    Formerly  it  was  the  prao  (p)  This  is  necessary,  see  ante,  948,  n. 

tice  in  all  cases  to  set  forth  the  bond  or  oth-  M  The  judgment  is  to  be  described  ac- 

er   debt,  upon   which   the   judgment   was  cording  to  the  fact,  whether  in  assumpsit, 

founded,  and  the  pleadings  in  the  action,  1  debt,  or  covenant,  see  the  mode  of  stating 

Saund.  339,  note  3,  but  the  present  mode  of  the  judgment,  ante,  948. 

pleading,  in  assumpsit,  a  judgment  obtained  (r)  This  is  not  necessary,  see  ante,  948,  n. 

against  an  executor  or  administrator,  is  as  (s)  This   is  unnecessary,  see  1    Saund. 


above,  not  stating  the  nature  of  the  debt,  or    3 
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and  by  virtue  of  the  said  last-mentioned  judgment,  a  large  sum  of  money,    by  ahd 
to  wit,  the  sum  of  £ —  to  wit,  at,  &c.  (venue)  aforesaid  (t).    And  the  said    AOAUI3T 


EXBCtl- 


defendant  further  saith,  that  he  hath  fully  administered  all  and  singular  the  tors,  fee. 
goods  and  chattels  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  piem  ad- 
his  death,  which  have  ever  come  to  hi*  hands  to  be  administered,  except  wwutravU 
goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  £10  (u)  and  that  Prmtor- 
he  the  said  defendant  hath  not,  nor  on  the  day  of  exhibiting  the  bill  of  the 
said  plaintiff  in  this  behalf,  [or,  in  0.  P.  or  by  original,  "  at  the  time  of 
the  commencement  of  this  suit,'9]  or  at  Any  time  since,  had  any  goods  or 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  in  his  hands 
to  be  administered,  except  the  said  goods  and  chattels  of  the  value  afore- 
said, which  are  not  sufficient  to  satisfy  the  several  debts  aforesaid,  due  and 
owing  on  the  said  judgments  and  writing  obligatory  (according  to  the  fact) 
and  which  are  subject  and  liable  to  satisfy  the  said  several  debts.    And 
this,  &c. — [  Conclude  with  a  verification,  as  ante,  907,  sixth  precedent  (w.)] 

(*)  As  to  this  allegation,  see  ante.  946,  n.    -with  an  averment  of  the  intestate's 
18,  n.  ... 


948,  n.  the  same  person  as  mentioned  in  the  bone 

"m)  As  to  this  allegation,  see  ante,  947,  n.    and  record  of  judgment,  but  it  is  not  materi- 
[*)  Formerly  this    plea  was  concluded    al,  and  is  now  omitted,  I  Soon*.  334,  n.  8. 


s 
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mmxal  ln  the  King9 8  Bench,  (or, "  €.  P."  or,  "  Exchequer:")* 

■a**0-  >■  2Vm,—  WiU.  4, 

0.  D. 


NU  debet 
generally 


NU  debet 
in  action 
by  or 
against  an 
executor 
oradmlnis- 
trator. 

NU  debet 
to  debt  pa 
tamCz}. 

[•962] 


ate.  V  And  the  said  defendant  by  E.  F.  bis  attorney,  comes  and  de> 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says  that  he  does  not 
owe  the  said  sum  of  money  [or,44  the  said  sum  of  £ — <"}  (y)  above  de- 
manded, or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him,  and  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 

This  form  of  plea  of  nil  debet  mil  be  the  same  a$  the  preceding  onef 
omitting  the  word  "owe,"  and  instead  of  it  say  "  detain." 

C.  D.         ) 
ats.  >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and 

A.  B  (a).  )  defends  the  wrong  and  injury,  when,  &c.  *and  says  that  he 
does  not  owe  to  (6)  our  said  lord  the  king,  [or,  "  to  the  poor  of  the  par* 

bh  of in  the  county  aforesaid/9]  and  to  the  said  plaintiff  who  sues  as 

aforesaid,  or  to  either  of  them,  the  said  sum  of  money  [or,  "  the  said  sum 
of  £—^]  (*)  above  demanded,  or  any  part  thereof,  in  manner  and  form  as 
the  said  plaintiff,  who  sues  as  aforesaid,  hath  above  thereof  complained 
against  him,  and  of  this  the  said  defendant  puts  himself  upon  the  country, 
&c. 


(x)  See  forms,  1  Rich.  C.  P.  147,  512. 
Morg.  529.-8  Rich.  C.  P.  307,  316.  As  to 
this  plea  in  general,  see  ante,  vol.  i.  Index, 
"  Debt  {fleas  m)."  It  is  a  propper  plea  to 
debt  on  simple  contract,  or  for  an  escape, 
or  on  a  penal  statute,  or  when  the  deed  is 
mere  inducement  to  the  action;  but  not 
when  the  action  is  founded  on  a  specialty, 
as  on  a  bail  bond,  &c.  or  on  a  record,  La. 
Raym.  1500.— Com  Dig.  Pleader,  7.  W.  17. 
See  a  plea  of  nmt  detmet.  1  Rich.  C.  P. 
147.— Post,  1023.-— Ante,  vol.  i.  Index, 
«  Debt  (pleas  m).i} 

(y)  If  the  sum  be  specified  strictly,  the 
plea  should  apply  to  all  the  sums  demand- 
ed ;  thus,  where  a  declaration  in  debt  de- 
manded 20002.  and  contained  several  counts 
each  of  which  stated  a  debt  of  224/.,  and 
the  defendant  pleaded  that  he  did  not  owe 
the  said  sum  of  2242.,  it  was  decided  that 
the  plaintiff  might  sign  judgment  as  for 
want  of  a  plea,  3  B.  &  P.  174,  but  in  a  later 
case  such  a  mistake  was  considered  imma- 
terial, and  the  amount  was  rejected  as  sur- 


plusage, ID.  A  R.  473,  and  see  1  M.  Ac 
P.  276,  ace. 

(z)  See  the  form,  7  Wentw.  Index,  632, 
3.  1  Rich.  C.  P.  147.— LiL  Ent.  223.  The 
4  6c  5  Anne  does  not  allow  double  pleas  in 
a  penal  action,  2  Wills.  21.  The  plea  of 
not  guilty  would  suffice,  1  T.  R.  462. — Ante, 
vol.  i.  Index,  "  Debt  (pleas  in)." 

(*)  It  is  sufficient  in  a  qui  tarn  action,  to 
intitule  the  plea  with  the  names  if  the 
parties,  without  the  addition  of  "  qui  tarn, 
Ace."  to  the  plaintiff's  name,  7  East,  333. 

(b)  The  plea  in  this  respect  should  be 
conformable  to  the  declaration,  and  where, 
in  an  action  qui  torn,  the  plea  stated  that 
the  defendant  did  not  owe  to  the  plaintiff, 
omitting,  "  and  to  our  lord  the  King,"  it 
was  held  insufficient,  Hob.  328.  Bac.  Ab. 
Action  qui  tarn,  D.  and  Reg.  Plac.  302,  but 
it  would  be  sufficient  to  say  he  doth  not  owe 
generally  modo  et.  forma,  dec.  without 
specifying  to  whom. 

(c)  Ante,  n.  (y). 
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<J.    D.  )  OEHWLU. 

ate.    V     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  ere-  ^UE3' ** 
A.  B.  )  fends  the  wrong  Mid  injury,  when,  Ice.  and  says  that  the  said'tup-  f^^a\ 
posed  (e)  writing  obligatory  [or,  "indenture, "  or, M  articles  of  agreement,'1 
according  to  the  f act  j]  is  not  his  deed,  and  of  this  he  pats  himself  upon  the 
country,  &e. 

CD.) 

ats.    >    And  the  said  defendant,  executor  [or, "  administrator,"]  as  afore-  The  like 
A.  B.  j  said,  by  E.  F.  his  atorney,  comes  •and  defends  the  wrong  and  in-  bT  »*  «•» 
jury,  when,  &c.  and  says  that  the  said  supposed  writing  obligatory  [or,  SmLuL 
4(  indenture,"  or  "  articles  of  agreement,"  according  to  the  fact,  as  in  de~  trator(/). 
claration,']  is  not  the  deed  of  the  said  G.  H.  deceased,  and  of  this  he  puts  £  *9&8  ] 
himself  upon  the  country,  &o. 

0.  T>.) 
ate.  ^      And  the  said  defendant  by  E.  F.  Ins  attorney,  comes  and  de-  Won  at 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  craves  oyer  of  the  /****  «fc 
said  supposed  (K)  writing  obligatory,  m  the  said  declaration  mentioned,  and  ^^p** 
it  is  read  to  him  {%),  &c.  he  also  craves  oyer  of  the  condition  (i)  of  the  band  mod 
said  supposed  writing  obligatory,  and  it  is  read  to  him  in   these  words,  conditiMi 
41  Whereas,"  &e.  [here  set  forth  the  recitals,  if  any,  and  the  conditions,  **'' 
xerbatim  (I)],  which  being  read  and  heard,  the  said  defendant  says,  that 
the  said  (m)  supposed  writing  obligatory  is  not  his  deed,  and  of  this  he  puts 
'himself  upon  the  country,  &c. 

(d)  See  form,  1  Bich.  C.  P.  146.    "When  where  the  defendant  pleads  double.    If  the 

this  plea  is  necessary  or  proper,  see  ante,  defendant  be  desirous  of  taking  an  advantage 

vol.    i.    Index,  "  Debt  (pleas  m)." — Ttdd's  of  a  variance  in  the  deed  as  stated  in  the 

Prac.  9th  ed.  643. 655.-2  Ld.  Baym.  1500.  declaration,  he  should  not  crave  oyer,  and 

—Com.  Dig.  Pleader,  2  W.  18.    This  plea  set  it  out,  rum  est  factum,  for  by  that  the  deed 

is  good  in  all  cases  where  the  deed  was  not  so  set  out  becomes  a  part  of  the  declaration, 

executed,  or  varies  from    the  declaration,  and  the  only  question  upon  the  trial  of  that 

Com.  Dig.  Pleader,  2  W.  18 ;  and  see  6  issue  is  whether  the  deed  set  out  was  eze- 

Taunt.  394.  —  2   Marsh.  £.-  C,^4M.  fc  cuted  by  the  defendant.  4  B.  A  C.  741.— 7  D-  * 

S.  470.  And  a  material  qualification  of  a  <fcR.  249,  S.  C.  and  see  2  B.   A.  Aid.  765. 

covenant  in  the  deed,  not  noticed  in  the  de-  (h)  See  ante,  note  e. 

clarauon,  may  be  taken-  advantage  of  under  (t)  Though  it  is  usual  in  practice  not  to 

•this  plea,  11  East,  668.  £41, 2 ;  but  .see  1  set  forth  the  bond,  but  to  say,  "  and  it  is 

Stark.  294  j  5   Moore,   164.  —  4  Camp.  20  read  to  him,"  &c.  and  then  to  pray  oyer  of 

semb    contra.     And  the  defendant,  to  take  the  condition,  and  set  It  forth  in  kax  verba, 

advantage  of  a  variance,  should  not  cwve  yet  it  is  said  that  regularly  the  bond  ought 

oyer,  and  set  out  the  deed,    whereby  he  not  to  be  entered  at  large,  as  well  as  the 

would  in  effect  deny  the  deed  set  out  in  his  condition,  but  if  no  use  is  intended  to  be 

plea,    and    not    that    in   the    declaration,  made  of  the  bond  in  pleading,  there  is  no 

see  4  B.  A  C.  741.  —  7  D.  6s  B.  249.  —  2  B.  occasion  to  crave  oyer  of  it  at  all,  or  to  en- 

&  A.  765. — Post,  953,  n.  ter  any  such  prayer,  for  it  is  sufficient  to 

(«)  When  the  defendant  means  to  dispute  pray  oyer  of  the  condition  only.    1  Saund. 

.the  validity  of  the  deed,  it  should  seem  that  9  b.  note  1. 

the  plea  should  .refer  to  it,  merely  by  the  (k)  Oyer  must  be  demanded  of  the  condi- 

term  "  writing,  "  or  "  supposed  writing  ob»  Hon,  to  entitle  the  defendant  to  it,  1  Saund. 

ligatory,"  "  indenture,"  &c.  and  should  not  290.  note  2. 

say,  "  writing  obligatory,"  &c.  generally,  (n  The  whole  condition  or  deed  must  be 
because  such  admission  would  be  inconsis-  set  forth  upon  oyer,  and  if  there  be  any  mis- 
tent  with  the  proposed  defence,  1  Saund.  recital,  the  plaintiff  may  either  sign  judg- 
291  a,  n.  1 ;  see  tbe  precedents,  Lil.  Ent.  ment  as  for  want  of  a  plea,  or  he  may,  by 
166.— Co.  Ent.  145  b.— Bast.  Ent  181  b,  his  replication,  pray  that  the  deed  may  be 
182  a.— 10  Co.  126  b.  — Lutw.  464,  467,  enroled,  and  procure  it  to  be  enrolled  and 
which  say  only  "  writing."  demur,  1  Saund.  9  b,  n.  1.  —  4  T.  B.  370.— 

(/)  As  to  this  plea,  see  Com.  Dig.  Plead-  Tidd,  9th  edit.  565,  589. 

er,  t  W,  3.— 10  Co.  120.    See  form,  1  Bich.  (m)  This  refers  to  the  bond  or  deed,  as 

C.  P.  146.  «et  out  on  oyer  and  not  to  the  bond  or  deed 

(f)  It  is  not  usual  to  plead  nm  est  facttm,  set  out  in  the  declaration.    4  B.  &  Cm, 

setting  out  *be  cefedition  on  oyer,  unless  741.— 7 D.dtB*£49, S.  C.supre. 
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issues,  &c  ate<  f  •^nj  ^e  gai^  defendant  by  22.  F.  his  attorney,  comes  and  de- 
ofanin*  ^*  ^*  )  fen^s  fcbe  wrong  and  injury,  when,  &c,  and  craves  oyer  of  the 
denture  said  supposed  (p)  indenture,  in  the  said  declaration  mentioned,  and  it  is 
(*)•  read  to  him  in  these  words,  [here  *et  out  the  indenture  verbatim],  which 

being  read  and  heard,  the  said  defendant  says,  that  the  said  supposed  in* 
denture  is  not  his  deed,  and  of  this  he  puts  himself  upon  the  country,  &c. 


Honest       C.  D.    ) 

>aaa?*&*e-     ate>     \     ^n(*  *^e  sa^  dofend*1**  by  E.  P.  his  attorney  comes  and  de- 
ter, to  debt  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first] 
on  bond      count  of  the  said  declaration,  says,  that  the  said  supposed  writing  obliga- 
contract*^  *°ry  therein  mentioned  is  not  his  deed,  and  of  this  he  puts  himself  upon 
joined  in     the  country,  &c.  and  as  to  the  said  [second,  third,  fourth,  and  last]  counts 
same  dec-  of  the  said  declaration,  the  said  defendant  says  that  he  does  not  owe  the 
tx01L     said  sums  of  money  therein  mentioned,  or  any  or  either  of  them,  or  ai^y 
part  thereof,  in  manner  and  form  as  the  said  piaintiff  hath  above  thereof 
complained  against  him,  and  of  this  he  puts  himself  upon  the  country,  Ac. 


Plea  to        C.  D.    1  ' 

simple  am-  ate*  c  ^nc*  ^d  8a^  defendant  in  his  own  person  comes  and  defends 
tract,  law  A.  B.  )  the  wrong  and  injury,  when,  &c.  and  says,  that  he  doth  not  owe 
wager,  or  to  the  said  plaintiff  the  said  sum  of  £ —  above  demanded,  or  any  part 
*ttj*b*  k-  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  complained 
against  him ;  and  this  he  is  ready  to  defend  against  the  said  plaintiff  and 
his  suit,  however  the  court  of  our  lord  the  king  here  shall  consider,  &c. 

L#956  ]  C.  D.  > 
jerari  ats.  >  *And  the  said  defendant  by  E.  F.  his  attorney,  comes  and 
(?)*  A.  B  )  defends  the  wrong  and  injury,  when,  &c.  and  says,  that  he  ought 
not  to  be  charged  with  the  said  debt  by  virtue  of  the  said  supposed  (r) 
writing  obligatory,  [or,  "indenture,"  ac]  because  he  says,  ic.  [here 
state  the  tuJbjeet-matter  of  the  defense,  and  then  conclude  a*  follow*  ;]  And 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  be  prays  judgment 
if  he  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  suppos- 
ed writing  obligatory,  [or7  "  indenture,"  &c.  according  to  the  fact.'] 


(n)  See  the  notes  to  the  preceding  form,  see  2  B.  &  C.  538. — 4  D.  &  E.  3,  S.  C. 

Thus  mode  of  pleading  turn  estfactvm.  is  on-  (q)  See  form,  Plead.  A.  450.    When  the 

ly   customary    when    the   defendant    also  plea  admits  the  validity  or  the   deed,  and 

pleads  a  special  plea,  and  it  may  he  neces-  that  there  was  once   cause   of  action,  bat 

sary  for  the  defendant  to  avail  himself  of  avoids  or  discharges  it  by  matter  subsequent, 

the  non-performance  by  the  plaintiff  of  some  the  defendant  should  say,  that  "plaintiff  ac- 

condition  precedent;  &c.  as  a  ground  of  de-  tionem  non,  but    where  the  validity   of  the 

fense.  deed  is  disputed,  or  where  an  heir  pleads 

(o)  See  ante,  952,  note  e.  rienper  decent,  it  is  said  that  the  defendant 

lp)  See  form,  Lil.  Ent.  467,  Mod.  Ent.  should  say  "onerari  turn  debet."    1  SauncL 

242,  Co.  Lit.  295,  and  Rast.  Ent.  153,  where  290,  n.  3.— Com.  Dig.  Pleader,  E.  27.— Ld. 

the  origin  and  use  of  this  plea  are  discuss-    Raym.  217. — 2  Salk.  516 1  Rich.  C.  P. 

ed.    It  is  still  in  force.    See  1  New  R.  293.  146. 

As  to  the  appointment  of  compurgators  in,  (r)  Ante,  952,  note  e. 


m  DEBT  OK.SDfPW  GONTtACT.  JJ65 


PLEAS  TO 


And  the  said  defendant  by  E.  F.  bit  attorney,  comee  and  defends   DgI^I^lf 


riecou- 


0-  D.) 

•to.    >  __ 

A.  B.  )  the  wrong  and  injury,  when,  ic,  and  as  to  the  said  several  sums  comteaot. 
of  money  in  the  said  declaration  mentioned,  and  thereby  demanded,  except  Tender  to 
as  to  the  sum  of  X—  (Ae  sum  tendered)  parcel  thereof,  says  that  he  does  tata  on 
not  owe  the  same  or  any  part  thereof  to  the  said  plaintiff  in  manner  .and  tl^riv 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  him,  and 
of  this  he  pats  himself  upon  the  arantrj,  &c.  And  as  to  the  eaid  sum  of 
£ —  parcel  of  the  said  several  sums  of  money  in  the  said  declaration  men* 
tioned,  the  said  defendant  says,  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him  to  recover  any  damages 
by  reason  of  the  non-payment  of  the  said  sum  of  £ —  parcel,  &c.  because 
he  says,  that  the  said  defendant  at  the  time  when  the  said  sum  of  £ —  pap- 
eel,  &o.  became  due  and  payable  from  the  said  defendant  to  the  said 
plaintiff,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  ready  to 
pay  to  the  said  plaintiff  the  said  sum  af  £—  'parcel,  &c.  to  wit,  at,  Ac.  [  *9W  3 
(venue)  aforesaid,  and  that  after  the  time  when  the  said  sum  of  £~~  parcel, 
ic.  became  due  and  payable,  and  before  the  exhibiting  of  the  bill  of  the. 
said  plaintiff  in  this  behalf,  for,  if  in  0.  P.  or  by  original,  "  before  the 
commencement  of  this  suit,"]  to  wit,  on,  &c.  (day  qf  tender  or  about  it,) 
at,  &c.  (venue)  aforesaid,  he  the  said  defendant  was  ready  and  willing,  and 
then  and  there  tendered  and  offered  to  pay  to  the  said  plaintiff  the  said 
sum  of  £ —  parcel,  be.  to  receive  which  of  the  said  defendant  the  said 
plaintiff  then  and  there  wholly  refused,  end  the  said  defendant  now  brings 
the  said  sum  o£  £—so  tendered,  into  court  here,  ready  to  be  paid  to  the 
said  plaintiff  if  he  wiU  accept  the  same  (t),  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain 
his  aforesaid  action  thereof  aoainst  him,  or  recover  any  damages  by  reason 
of  the  non-payment  ef  the  said  sum  of  £ — parcel,  &e. 

C.  D. ) 

ate.  >      [Onerari  nom9ae  ante,  954.] — Because  be  says,  that  the  said   *■»««• 
A.  B.  )  defendant,  at  the  time  of  the  making  of  the  said  supposed  contracts  ^^  * 
in  the  said  declaration  mentioned,  was  an  infant  within  the  age  of  twenty-one  simp? 
years,  to  wit,  of  the  age  of  —  years  (to),  to  wit,  at,  to.  (venue)  afore-  contra* 
said,  and  this,  &c. — [Conclude  with  a  verification,  a$  ante,  955.]  W- 

C.  D.  ) 

ats.    >      [Actio  nan,  a$  ante,  906.} — Because  she  says,  that  the  said     cc**»- 
A.  B.  )  defendant,  at  the  time  of  the  malting  of  the  said  supposed  eon-    TW 


(i)  A  tender  most  be  pleaded.    See  the  might  be  given  in  evidence  under  the  gener-  ^?*T* 

notes,  and  the  form  in  assumpsit,  ante,  922,  al  issue,  bat  it  is  most  advisable  to  plead  it,  "£L 

and  the  form  in  debt,  2  Rich.  C.  P.  42.     As  ante,  909.                                                       ooawao 

to  the  form  of  this  plea  in  debt,  see  1  Sound.  (•>)  The  precise  age  here  stated,  ht  not  W" 

33,  note  2.    Com.  Dig.  Pleader,  2  W.  28,  and  material. 

the  forms  indexed  in  7  Wentw.  576,  7,  8.  Cx)  See  the  notes  to  the  forms,  ante.  909. 

Upon  a  bare  covenant  for  payment  of  money,  —Com.  Dig.  Plead.  2  W.  21.     If  thedefen- 

a  tender  may  be  always  pleaded,  7  Taunt,  dant  be  ttiu  a  feme  covert,  she  mast  plead  in 

466.  person,  and  not  by  attorney,  ante,  899,  note. 

(I)  See  ante,  924,  if  money  has  been  paid  Coverture  may  be  either  pleaded  specially,  or 

into  court.  may  be  given  in  evidence  under  the  general 

(«)  See  post,  965,  note,  and  the  forms,  same  nil  dthtt,  or  mm  m/atom,  3  Burr .  1806. 

Rast.Eat.  toa^Co.£m.  lS5h^Ba%Bed.  —12  Med.  W^~*  tea.  110t*-~Cum.  Da* 

aeO.— 7  Weaiw.  Index,  577,  a    la  <k***n  Pleader,  2  W.  H 

simple  irmtrattip  ft 
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cover*     tracts,  vas,  and  still  is,  the  wife  of  one  E.  F.,  to  wit,  at,  &c.   (venue) 
ture.      aforesaid.     And  this,  &c. — [Conclude  with  a  verification,  ae  ante,  907, 

ihthform.'] 

-  •  •  •  • 

jmxkt  [Actio  non,  a$  ante,  906.]— -Because  he  aays,  that  after  the  said  seve- 

R¥fTCY.    ral  supposed  debts  and  causes  of  action  in  the  said  declaration  mentioned, 

Bankrupt-  were  contracted  and  accrued,  and  before  the  exhibiting  of  the  bill  of  the 

fondant"     said  plaintiff  in  this  behalf,  [or  in  C.  JP.  **  before  the  commencement  of 

(f),  this  suit,"]  to  wit,  on  the    *  ■■  daj  of  »■■  ~,  A,   J). — — ,  he  the  said 

defendant  became  a  bankrupt,  within  the  true  intent  &ud  meaning  of  the 

Statute  in  force  concerning  bankrupts,  to  wit,  at,  &e.  (venue)  aforesaid, 

and  that  the  said  debts  were  contracted,  and  the  said  causes  of  action  in 

the  said  declaration  mentioned,  and  each  of  them,  did  accruer  to  the  said 

plaintiff,  before  he  the  said  defendant  so  became  a  bankrupt  as  aforesaid, 

to  wit,  at,  Ac.  (venue)  aforesaid  (2),  and  of  this  he  the  said  defendant  puts 

■  himse)f  upon  the  country,  &o.  (a). 

JuixnttiiT       [Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  plaintiffi 

recovered,  heretofore,  to  wit,"  in  — —  Term,  in  the year  of  the  reign  of  our 

l^^^  said  lord  the  king,  in  the  court  of  our  said  lord  the  king,  before  the  king 

*adebt(*).  himself,  [or  if  in  0,  P*,  **  before  Sir  N" « C Tmdal,  knight,  and 

his  companions,  his  Majesty's  justices  of  the  Bench"]  at  Westminster,  in 
the  county  of  Middlesex,  impleaded  the  said  defendant  in  a  certain  plea 
of  debt,  for  the  detaining  and  not  paying  the  very  same  identical  debt, 
and  for  and  in  respect  of  the  same  identical  causes  of  action  in  the  said 
declaration  mentioned,  and  such  proceedings  were  thereupon  had  in  the 
said  plea  in  that  court,  that  afterwards,  to  wit,  in  that  same  Term,  the 
said  plaintiffs,  by  the  consideration  and  judgment  of  the  said  court,  re- 
covered in  the  said  plea  against  the  said  defendant,  the  same  identical 
debt  of  «£500,  (the  account  at  the  commencement)  in  the  said  declaration 
mentioned,  as  also  1$.  for  their  damages  by  them  sustained,  as  well  by  the 
detention  thereof,  as  for  their  costs  and'  charges  by  them  about  their  suit 
in  that  behalf  expended,  whereof  the  said  defendant  was  eonvicted,  as  by 
•  the  reeord  and  proceedings  thereof  still  remaining  in' the  said  court  of  our 
said  lord  the  king,  at  Westminster  aforesaid,  piore  fully  and  at  large  aj> 
pears,  which  said  judgment  still  remains  in  full  force  and  effect,  not  in  the 
least  reversed,  satisfied,  or  made  void,  and  this  the  said  defendant  is  rea- 
dy to  verify,  wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  tp 
have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 


or 


MMITA* 


[Actio  non,  as  ante,   906.]— 'Because  he  says,  that  the  said  several 
supposed  pauses  of  action  in  the  said  declaration  mentioned,  did  not  nor 
Turns,      did  any  or  either  of  tbepa  accrue  to  the  s&id  plaintiff,  at  any  time  within  si* 

Actio  non 

acerevitint       ^    j^   defense  mint    be   pleaded,    1  156. -^ Ante,  912,  note. 

Jra  sex  an-  Campb.  363.— 12  East,  664.    The  defendant        (a)  The  plea  is  to  conclude  to  the  conn, 

*°s  (cj-        may  also  plead  the  general  issue  and  any  try,  1  P.  Wins.  258,  9^-10  Mod.  160,  247. 

other  plea.    This    plea  is   given    by  the  .6  —6  Bing.  686— Ante,  912. 
Geo.  4  c.  16.  s.   126.    See  the  notes,  ante,        (b)  The  notes,  ante,  929,  will  be  applica* 

911,  which  will  be  here  applicable.    As  to  ble  to    this  form  and   plea,  and   should    be 

when  defendant  must  plead  more  specially,  attended  to. 

eee  id.    The  plea  must  pursue  the  terms  of       (c)  See  the  notes  to  the  form,  ante,  941, 

the  statute,  6  Bing.  686.— See  form  of  plea  which  will,  for  ike  most  part,  apply  here, 

of  defendant's  bankruptcy  to  debt  on  bond,  The   statute  must  be   pleaded,    semble.     I 

2  B.  dc  A.  803.  Saimd.    283.-2    Saund.    636,  n.  6.— Ante, 

(z)  This  allegation  is  necessary,  4  T.  R,  vol  i.  Index,  >«  Statute  of  ttmtatHmt,9*  ' 
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years  next  bfcfofe  the  exhibiting  of -the  bill  of  the.  said  plaintiff  against  the  statute  or 
said  defendant  in  this  behalf,  [or,  if  in  CL  JP+  or  if  by  original,  sap,  u  next    LIMTA- 
before  tbe  commencement  of  this  suit,"]  in  manner  and  form  as  the  said 
plaintiff  bath  above  thereof  complained  against  him  the  said  defendant, 
And  this,  &c,  [Conclude  with  a  verification,  as  ante,  907,  sigth  precedent*] 

[Actio  nm,  09  ante,  906,]— Because  he  saith,  that  the  said  plaintiff,  "JIT' 
before  and  at  the  time  of  the  exhibiting  of  tbe  bill  of  the  said  plaintiff,  ^bcon* 
against  the  said  defendant  in  this  behalf,  to  wit,  at,  &c,  (venue)  aforesaid,  deed  or 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  indebted  to  the  said  simple 
defendant,  in  the  sum  of  £ —  (state  enough}  of  like  lawful  money  of  Great  ,d\ 
Britain,  for,  &c.  [Here  state  the  subjecUnatUr  of  the  setoff,  as  in  asewmp* 
eft,  as  ante,  931,  $f  *]     Which  said  awn  of  money,  so  due  and  owing  from 
the  said  plaintiff  to  the  said  defendant,  exoeeds  the  supposed  debt  due  and 
owing  from  tbe  said  defendant  to  the  said  plaintiff,  and  the  damages  sus- 
tained by  the  said  plaintiff  by  reason  of  tbe  defcentoin  of  the  said  supposed 
debt,  so  alleged  to  be  due  and  owing  to  the  said  plaintiff,  as  in  the  said 
declaration  mentioned,  and  out  of  which  said  sum  of  money,  so  due  and:  ,     ; 
owing  from  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant 
is  ready  and  willing,  and  hereby  •  offers  to  set-off  and  allow  to  the  said 
plaintiff,  the  full  amount  of  the  said  supposed  debt  and  damages,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  this  he 
the  said  defendant  is  ready  to  yerify,  &c. — £  Conclude  with  verification,  as 
anUy  906.] 


The  forms  of  the  pleas  of  plene  administravit,  of  retainer,  fia.  in  as- 
sumpsit, together  with  the  notes,  ante,  943  to  950,  will  be  here  applicabk, 
see  forms,  post?  971,  to  actions  on  bonds  ;  and  see  also  Com.  Dig*  JPleader, 
2  2).  9.  To  debt  on  simple. contract r  or  on  bond  or  other  specialty,  tfyess 
general  pleas  are  sufficient,  but  it  has  been  decided,  iJtat  to  debt  upop  a  record, 
it  must  be  shown  in  the  plea  how  the  defendant  administered,  fie.  see  1 
Ld.  Raym.  8. — Aleyn,  48,  sed  queers*  In  a  plea  of  plene  administravit 
prcetor,  "whereby  he  could  or  might  pay  or  satisfy  the  debt  aforesaid,  or 
any  part  thereof.  And  this,  Ac."— [See  fern*  5  'WenL  387.-7  Wsntw. 
862.460.]     .    . 

*  [First  plea,  nil  debet,  as  ante,  951 ;  second  plea,  actio  non,  as  ante, 
906,  third  jOT?cff<fotf.1~~Because  he  says,  .that  tbe  said  judgment  and  com- 
mitment in  execution  in  the-  [fir^t]  count  of  tbe  said  declaration,  and  the 
judgment  and  commitment  in  execution  in,  the  second  count  of  the  said 
declaration  mentioned,  are  one  and  the  same  judgment  and  commitment, 
and  not  divers  or  different  judgments  and  commitments,  and  that  tbe  sup- 
posed escape  in  the  said  first  count,  and  tbe  supposed  escape,  in  the 
said   second    count    mentioned,    are   one  and    the  same    escape,-  and 

(d)  As  to  the  plea  of  set-off  in  general,  see 
ante,  931. '  T%  debt  on.  a  bond,  with  a  penal- 
ty, the  plea*  is  more  special,  see  form,  post, 
968,  and  notes. 

(e)  See  other  forms,  5  Wentw.  228.-2  T. 
B.  126.— 1  B.  <SrP.  413 ;  where  see  the  form 
of  replication,  rejoinder,  and  evidence.  It  is 
not  necessary,  in  the  pleas,  to  traverse  a  vol- 


fir  ani> 

.AGAINST 
EXEC0- 
TOftS  AJjtp 
ADMINIS- 
TRATORS'. 


tmtary  escape,  though  there  is  an  authority 
against  this  position,  31  Saund.  35.  n-,  1.  The 
statute  8  &  9  W.  3  c.  27.  s.  6,  renders  neces- 
sary an  affidavit  of  the  defendant,  that  the 
prisoner  escaped  without  his  knowledge,  1 
Saund.  35,  note  1.  See  form  of  affidavit, 
*  post,.  961  c.  See  replications  to  these  pleas, 
post  1170. 
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for      laration  alleged,  fer  a  plea  in  this  behalf  the  said  defendant  says,  that  the 
escapes,    gajd  j;   j?m  at  tjie  time  0f  ^e  ga-l(j  escapiDg  out  0f  the  custody  of  him  the 

of  bail,  es-  said  defendant,  as  warden  of  the  said  prison  of  the  Fleet,  in  the  said  first 
caped        count  of  tfce  said  declaration  mentioned,  the  said  E.  F.  then  being  in  the 
Adam's**  custo(^y  °f  ^m  ^e  8ai<*  defendant,  upon  such  surrender  in  discbarge  of  the 
knovi-       bail  °f  him  the  said  E.  F.  as  in  the  first  count  of  the  said  declaration  men- 
edge,  and    tioned,  to  wit,  on,  &c.  being  the  said  time  in  the  said  first  count  of  the  6aid 
towards f'  declaration  mentioned,  with  force  and  arms  privately,  secretly,  and  clan- 
returned     destinely,  against  the  will  and  without  the  knowledge  of  the  said  defendant 
before  acr   *so  being  the  warden  of  the  said  prison,  broke  the  said  prison,  and  out  of 
brought.     ^e  sa*d  prison,  and  out  of  the  said  custody  of  him  the  said  defendant,  as 
r  •<jgQ  1  such  warden  of  the  said  prison  as  aforesaid,  fled  and  escaped  to  places  to 
^  the  said  defendant  unknown,  to,  wit,  at,  &c.  (venue)  aforesaid.    And  the 
said  defendant  further  says,  that  before  the  day  of  exhibiting  the  bill  of  the 
said  plaintiff  against  him  the  said  defendant,  and  before  the  said  defendant 
had  any  notice  of  the  said  escape,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  the  said  E.  F.  into  the  said  prison  privately,  secretly, 
and  clandestinely,  and  without  the  knowledge  of  him  the  said  defendant, 
returned,  and  the  said  E.  F.  continually  after  his  return  hath  been  and  still 
is  detained  by  the  said  defendant  in  prison,  under  the  custody  of  him  the 
said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by 
virtue  of  the  said  surrender  of  him  the  said  E.  F.  in  discharge  of  the  bail 
of  him  the  said  E.  F.  at  the  suit  of  the  said  plaintiff,  as  in  the  said  first 
count  of  the  said  declaration  mentioned,  whereof  the  said  plaintiff  after- 
wards, to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice  ; 
which  is  the  same  escape  of  the  said  E.  F.  out  of  the  custody  of  him  the 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
for  which  the  said  plaintiff  hath  above  in  the  said  first  count  of  the  said  deo- 
Piea,  that   laration  complained  against  him  the  said  defendant ;  and  this,  <fcc.  where* 
prisoner     fore^  &c#  ^nd  for  a  further  plea  in  this  behalf  as  to  the  said  escape  of  the 

broke^out  0*^  E-  ?•  *n  &e  sa^  ^rst  counfc  of  the  said  declaration  mentioned,  the  said 
of  prison,    defendant  by  like  leave,  &c.  says,  [actio  won,]  because  protesting,  &c.  [as 

^ad  f&nth  z'"  ^e  fir8t  $eai\  f°r  plea  m  thfc  behalf  the  said  defendant  says,  that  after 
pursuit^,  the  surrender  of  the  said  E.  F.  to  the  custody  of  him  the  said  defendant, 
ter  him,  in  discharge  of  the  bail  of  him  the  said  E.  F.  at  the  suit  of  the  said  plaintiff 
S£  JJX**  in  the  said  first  count  of  the  said  declaration  mentioned,  to  wit,  on,  &c. 
'  aforesaid  (the  said  E.  F.  then  being  in  the  custody  of  him  the  said  defend- 

ant, as  such  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  at  the  suit 
of  the  said  plaintiff  as  aforesaid,)  he  the  said  E.  F.  on,  &c.  last  aforesaid, 
at,  &c.  (venue)  aforesaid,  with  force  and  arms,  without  the  licence  or  con- 
sent, and  against  the  will  of  the  said  defendant,  broke  the  said  prison,  and 
f  *061  ]  out  of  the  *said  prison,  and  out  of  the  custody  of  him  the  said  defendant, 
as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  fled  and  escaped  to 
places  to  the  said  defendant  unknown,  to  wit,  at,  &c.  aforesaid.  And  the 
said  defendant  further  says,  that  immediately  after  the  said  escape  of  the 
said  E.  F.  to  wit,  on,  &c.  last  aforesaid,  he  the  said  defendant  made  fresh 
£ftd  diligent  pursuit  for  the  retaking  of  the  said  E.  F.  to  wit,  $t,  &c.  (venue) 

(h)  By  8  &  9  W-  3.  c.  27.  s.  6,  this  plep  must  be  specially  pleaded. 
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aforesaid,  and  feat  he  the  said  defendant  made  and  continued  that  pursuit  ton 
from  thence,  from  place  to  place,  until  he  the  said  defendant  afterwards,  KSCAPKS- 
and  long  before  the  exhibiting,  &c.  to  wit,  on*  &c.  aforesaid,  retook  the 
said  E.  F.  upon  that  pursuit,  to  wit,  at,  &c.  aforesaid,  and  thereupon  again 
had  and  detained  him  the  said  E.  F.  in  prison  under  the  custody  of  him  the 
said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by 
virtue  of  the  said  surrender  in  discharge  of  the  bail  of  fee  said  E.  F.  at  the 
suit  of  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  declaration  is 
mentioned,  and  still  doth  detain  the  said  E.  F.  in  his  custody  aforesaid,  for 
the  cause  aforesaid,  of  which,  &c. — [Conclude  with  notice  to  plaintiff,  as 
in  last  plea  (i).] 

[Actio  non.] — Because  he  says,  that  after  the  said  surrender  and  com-  flea  that 
mitment  of  the  said  E.  F.  in  the  said  several  counts  if  the  said  bill  of  the  j^JJediH 
said  plaintiff  mentioned,  and  before  fee  said  F.  F.  was  by  the  said  defend-  charged 
ant  permitted  and  suffered  to  go  out  of  his  custody  at  large  and  abroad  w*tJl  ** 
wheresoever  he  would  and  pleased,  and  without  restraint,  as  in  the  said  JcSwS  * 
several  counts  of  fee  said  bill  is  alleged,  to  wit,  on,  &c.  at,  &c  .  (venue) 
aforesaid,  the  said  plaintiff  did  consent  feat  the  Baid  E.  F.  should  be  dis- 
charged out  of  the  custody  of  the  said  defendant,  so  being  warden  of  the 
Fleet,  as  in  that  behalf  is  mentioned,  as  to  the  said  several  actions  and 
suits  in  fee  said  several*  counts  of  the  said  bill  mentioned,  and  whereupon 
fee  said  E.  F.  had  been  committed  to  the  custody  of  him  the  said  defend- 
ant, and  did  give  license  to  the  said  defendant  to  discharge  the  said  E.  F. 
out  of  fee  custody  of  the  said  defendant  as  to  the  said  several  actions  and 
suits,  and  permit  and  suffer  him  to  go  out  of  fee  custody  of  him  fee  said 
defendant  at  large  and  abroad  wheresoever  he  would  and  pleased,  and 
without  restraint ;  and  thereupon  fee  said  defendant  did  discharge  the  said 
E.  F.  out  of  his  custody,  as  to  the  said  several  actions  and  suits,  and  per- 
mit and  suffer  him  to  go  out  of  fee  custody  of  fee  said  defendant  at  large 
and  abroad  wheresoever  he  would  and  pleased,  and  without  restraint ; 
without  this  that  the  said  defendant  did  voluntarily,  wrongfully,  and  freely, 
and  without  the  leave  or  license  of  the  said  plaintiff,  permit  or  suffer  the 
said  E.  F.  to  go  and  escape  out  of  fee  said  custody  of  fee  said  defendant,  so 
being  warden  of   the  said  prison  of  the  Fleet  as  aforesaid,  in  manner  and 
form  as  fee  said  plaintiff  hath  above  thereof  complained  against  him.    And 
this,  &c— [Conclude  with  a  verification,  as  ante,  907.] 

[First  plea,  general  issue,  as  ante,  951 ;  second  plea,  actio  non,  as  ante,  Plea  (to 
906.] — Because  he  saith,  that  he  permitted  and  suffered  the  said  T.  to  go  JjjJJPJ!^ 
at  large  out  of  the  said  prison,  and  out  of  the  custody  of  the  said  defendant  warden  of 
wife  the  license  and  consent  of  the  said  plaintiff  for  that  purpose  first  had  F^U  for 
and  obtained,  to  wit,  at,  &c.  aforesaid,  without  this  that  he  the  said  de-  j^an^m- 
fendant  did  permit  and  suffer  the  said  T.  to  escape  and  go  at  large  out  of  tifflicens- 
the  said  prison,  and  out  of  fee  custody  of  him  the  said  defendant  without  ed  prison- 
the  license  and  consent,  and  against  fee  will  of  the  said  plaintiff,  in  man-  i™f°  at 
ner  and  form  as  in  the  said  declaration  is  alleged  in  this  behalf,  and  this, 

&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 

i 

(»)  File  affidavit,  as  post,  961  c. 
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for      laration  alleged,  fer  a  plea  in  this  behalf  the  said  defendant  says,  that  the 
escapes.    sa*1(j  j;   -p.  at  the  time  of  the  said  escaping  out  of  the  custody  of  him  the 
of  bail,  es-  8**d  defendant,  as  warden  of  the  said  prison  of  the  Fleet,  in  the  said  first 
caped        count  of  t^e  said  declaration  mentioned,  the  said  E.  F.  then  being  in  the 
fondant's*"  custo(^J  °f  bim  *e  8ai(l  defendant,  upon  such  surrender  in  discharge  of  the 
knovl-       hail  of  him  the  said  E.  F.  as  in  the  first  count  of  the  said  declaration  men- 
edge,  and   tioned,  to  wit,  on,  &c.  being  the  said  time  in  the  said  first  count  of  the  said 
tenwds*"  declaration  mentioned,  with  force  and  arms  privately,  secretly,  and  clan- 
returned     destinely,  against  the  will  and  without  the  knowledge  of  the  said  defendant 
before  acv   *so  being  the  warden  of  the  said  prison,  broke  the  said  prison,  and  out  of 
^au^t>     the  said  prison,  and  out  of  the  said  custody  of  him  the  said  defendant,  as 
f  *£6Q  1  8UCk  warden  of  the  said  prison  as  aforesaid,  fled  and  escaped  to  places  to 
*  the  said  defendant  unknown,  to,  wit,  at,  &c.  (venue)  aforesaid.    And  the 
said  defendant  further  says,  that  before  the  day  of  exhibiting  the  bill  of  the 
said  plaintiff  against  him  the  said  defendant,  and  before  the  said  defendant 
had  any  notice  of  the  said  escape,  to  wit,  on,  fcc.  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  the  said  E.  F.  into  the  said  prison  privately,  secretly, 
and  clandestinely,  and  without  the  knowledge  of  him  the  said  defendant, 
returned,  and  the  said  E.  F.  continually  after  his  return  hath  been  and  still 
is  detained  by  the  said  defendant  in  prison,  under  the  custody  of  him  the 
said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by 
virtue  of  the  said  surrender  of  him  the  said  E.  F.  in  discharge  of  the  bail 
of  him  the  said  E.  F.  at  the  suit  of  the  said  plaintiff,  as  in  the  said  first 
count  of  the  said  declaration  mentioned,  whereof  the  said  plaintiff  after- 
wards, to  wit,  on,  &c»  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice  ; 
which  is  the  same  escape  of  the  said  E.  F.  out  of  the  custody  of  him  the 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
for  which  the  said  plaintiff  hath  above  in  the  said  first  count  of  the  said  deo- 
Piea,  that   laration  complained  against  him  the  said  defendant ;  and  this,  <fcc.  where* 
prisoner     fore,  &c.  And  for  a  further  plea  in  this  behalf  as  to  the  said  escape  of  the 
broke*ut  **^  E.  ^*  m  &e  8a^  firet  count  of  the  said  declaration  mentioned,  the  said 
of  prison,    defendant  by  like  leave,  &c.  says,  [actio  rum^\  because  protesting,  &c.  [as 
defendant   {n  fa  first  plea,~\  for  plea  in  this  behalf  the  said  defendant  says,  that  after 
pursuit^af.  the  surrender  of  the  said  E.  F.  to  the  custody  of  him  the  said  defendant, 
ter  him,     in  discharge  of  the  bail  of  him  the  said  E.  F.  at  the  suit  of  the  said  plaintiff 
£j^  retook  'm  fae  8aj(j  first  count  of  the  said  declaration  mentioned,  to  wit,  on,  &c. 
^  '     aforesaid  (the  said  E.  F.  then  being  in  the  custody  of  him  the  said  defend- 
ant, as  such  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  at  the  suit 
of  the  said  plaintiff  as  aforesaid,)  he  the  said  E.  F.  on,  &c.  last  aforesaid, 
at,  &c.  (venue)  aforesaid,  with  force  and  arms,  without  the  licence  or  con- 
sent, and  against  the  will  of  the  said  defendant,  broke  the  said  prison,  and 
f  *061  ]  out  of  the  'said  prison,  and  out  of  the  custody  of  him  the  said  defendant, 
as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  fled  and  escaped  to 
places  to  the  said  defendant  unknown,  to  wit,  at,  &c.  aforesaid.    And  the 
said  defendant  further  says,  that  immediately  after  the  said  escape  of  the 
said  E.  F.  to  wit,  on,  &c.  last  aforesaid,  he  die  said  defendant  made  fresh 
#pd  diligent  pursuit  for  the  retaking  of  the  said  E.  F.  to  wit,  $t,  &c.  (venue) 

(h)  By  8  &  9  W-  3.  c.  2J.  s.  6,  tljis  plea  must  be  specially  pleaded,. 
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aforesaid,  and  that  he  the  said  defendant  made  and  continued  that  pursuit  for 
from  thence,  from  plaoe  to  place,  until  he  ifce  said  defendant  afterwards,  SSCAM*' 
and  long  before  the  exhibiting,  &c.  to  wit,  on*  &c.  aforesaid,  retook  the 
said  E.  F.  upon  that  pursuit,  to  wit,  at,  &c.  aforesaid,  and  thereupon  again 
had  and  detained  him  the  said  E.  F.  in  prison  under  the  custody  of  him  the 
said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  by 
virtue  of  the  said  surrender  in  discharge  of  the  bail  of  the  said  E.  F.  at  the 
suit  of  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  declaration  is 
mentioned,  and  still  doth  detain  the  said  E.  F.  in  his  custody  aforesaid,  for 
the  cause  aforesaid,  of  which,  &c. — [Conclude  with  notice  to  plaintiff,  as 
in  last  plea  (i).] 

[Actio  non.]— Because  he  says,  that  after  the  said  surrender  and  com-  Plea  that 
mitment  of  the  said  E.  F.  in  the  said  several  counts  if  the  said  bill  of  the  ^^ 
said  plaintiff  mentioned,  and  before  the  said  F.  F.  was  by  the  said  defend-  charged 
ant  permitted  and  suffered  to  go  out  of  his  custody  at  large  and  abroad  wit?>  toe 
wheresoever  he  would  and  pleased,  and  without  restraint,  as  in  the  said  ^jj^  s 
several  counts  of  the  said  hill  is  alleged,  to  wit,  on,  &c.  at,  &c  .  (venue) 
aforesaid,  the  said  plaintiff  did  consent  that  the  said  E.  F.  should  be  dis- 
charged out  of  the  custody  of  the  said  defendant,  so  being  warden  of  the' 
Fleet,  as  in  that  behalf  is  mentioned,  as  to  the  said  several  actions  and 
suits  in  the  said  several*  counts  of  the  said  bill  mentioned,  and  whereupon 
the  said  E.  F.  had  been  committed  to  the  custody  of  him  the  said  defend- 
ant, and  did  give  license  to  the  said  defendant  to  discharge  the  said  E.  F. 
out  of  the  custody  of  the  said  defendant  as  to  the  said  several  actions  and 
suits,  and  permit  and  suffer  him  to  go  out  of  the  custody  of  him  the  said 
defendant  at  large  and  abroad  wheresoever  he  would  and  pleased,  and 
without  restraint ;  and  thereupon  the  said  defendant  did  discharge  the  said 
E.  F.  out  of  his  custody,  as  to  the  said  several  actions  and  suits,  and  per- 
mit and  suffer  him  to  go  out  of  the  custody  of  the  said  defendant  at  large 
and  abroad  wheresoever  he  would  and  pleased,  and  without  restraint ; 
without  this  that  the  said  defendant  did  voluntarily,  wrongfully,  and  freely, 
and  without  the  leave  or  license  of  the  said  plaintiff,  permit  or  suffer  the 
said  E.  F.  to  go  and  escape  out  of  the  said  custody  of  the  said  defendant,  so 
being  warden  of   the  said  prison  of  the  Fleet  as  aforesaid,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  him.    And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907.] 

[First  plea,  general  issue,  as  ante,  951 ;  second  plea,  actio  non,  as  ante,  Plea  (to 
906.] — Because  he  saith,  that  he  permitted  and  suffered  the  said  T.  to  go  JJjj??^ 
at  large  out  of  the  said  prison,  and  out  of  the  custody  of  the  said  defendant  warden  of 
with  the  license  and  consent  of  the  said  plaintiff  for  that  purpose  first  had  Fieetf  for 
and  obtained,  to  wit,  at,  &c.  aforesaid,  without  this  that  he  the  said  de-  JJ^S^ 
fendant  did  permit  and  suffer  the  said  T.  to  escape  and  go  at  large  out  of  tiff  licens- 
the  said  prison,  and  out  of  the  custody  of  him  the  said  defendant  without  ed  prison- 
the  license  and  consent,  and  against  the  will  of  the  said  plaintiff,  in  man-  i^rgef  °  at 
ner  and  form  as  in  the  said  declaration  is  alleged  in  this  behalf,  and  this, 

&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

i 

(i)  File  affidavit,  as  post,  961  c. 
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for  [First  plea,  nil  debet,  a*  ante,  951 ;  second  plea,  actio  non,  as  ante, 

PteTaT    906,  MrA  /w»-l— Because  he  saith,  that  after  the  said  S.  T.  had  been 
declaration  an(*  was  committed  and  reminded  to  the  custody  of  the  said  defendant,  as 
on  debt      such  marshal,  as  in  the  said  first  and  second  counts  mentioned,  and  whilst 
agai^i      ^e  *ne  8a^  ^v  -"-*  was  *n  the  said  defendant's  said  custody,  to  wit,  on  the 
for  an  es-    Hth  day  of  July,  A.  D.  1829,  at  Westminster  aforesaid,  the  said  S.  T. 
cape  after   filed  and  exhibited  his  petition  in  and  to  the  Court  for  the  Relief  of  insol- 
debtor  had  ven^  debtors,  pursuant  to  an  act  passed  in  the  7th  year  of  the  reign  of  his 
mittedto    'afce  Majesty  George  the  Fourth,  intituled,  u  An  Act  to  amend  and  con- 
defend-      solidate  the  Laws  for  the  Belief  of  Insolvent  Debtors  in  England,"  for 
todyVthat  *"8  discharge  from  su°h  imprisonment,  and  such  proceedings  were  there- 
debtor,  af-  uP°n  h*d  iQ  the  matter  of  the  said  petition,  that  afterwards,  to  wit,  on  the 
ter  his        6th  day  of  January,  in  the  year  of  our  Lord  1830,  aforesaid,  by  a  oertain 
menTpeti-  or(^er  °f  ^e  said  last-mentioned  court,  then  and  there  duly  made,  pursuant 
tioned  In-   *°  &e  said  Statute,  in  the  matter  of  the  said  petition  directed  to  the  said 
solvent       marshal,  it  was  ordered  and  adjudged  that  the  said  S.  T.  should  be  dis- 
hisdi/0r    ch&rged  from  the  said  custody  of  the  said  defendant,  as  such  marshal,  as  to 
charge       the  said  detainer  of  the  said  plaintiff,  at  the  period  of  nine  calendar  months, 
from  im-    to  be  computed  from  the  said  11th  day  of  July,  then  last,  to  wit,  the  said 
menTand  ^^  ^  °^  ^u'^'  ^*  ^'  1829,  being  the  time  of  filing  the  said  petition ; 
was  re-      and  that  for  so  discharging  him  the  said  S.  I.  from  such  custody,  as  to 
manded  at  the  said  detainer,  the  said  order  should  be  his,  the  said  defendant's  suffi- 
tiff'ssoh    c*en*  warrant.    And  it  was  and  is  thereby  directed,  that  the  said  S.  T. 
for  nine      should  be  confined,  during  the  period  aforesaid,  within  the  walls  of  the  said 
months,  at  prison,  and  not  within  any  rules  or  Liberties  thereof,  and  thereupon  the 
tion <jJPra"  said  defendant  kept  and  detained  the  said  S.  T.  so  then  and  there  being 
which  de-   such  prisoner  as  aforesaid,  in  custody  within  the  walls  of  the  said  prison 
drndh at  ph  m  af°res&id)  until  the  expiration  of  the  said  period  of  nine  calendar  months ; 
luwjyf     and  at  the  expiration  thereof,  the  said  defendant,  pursuant  to  such  order 
of  the  said  court  for  the  relief  of  insolvent  debtors,  did  discharge  the  said 
S.  T.  so  then  and  there  being  such  prisoner  as  aforesaid,  out  of  his  the 
said  plaintiff's  said  custody,  and  suffered  and  permitted  the  said  S.  T.  to 
escape  and  go  at  large  out  of  the  said  prison  and  out  of  the  custody  of  the 
said  defendant,  wheresoever  the  said  S.  T.  would,  without  restraint,  as  to 
the  said  detainer  of  the  6aid  plaintiff,  as  the  said  defendant  lawfully  might, 
for  the  cause  aforesaid,  which  is  the  said  supposed  escape,  in  the  said  first 
count  mentioned ;  and  whereof  the  said  plaintiff  hath  above  thereof  com- 
plained against  the  said  defendant.    And  the  said  defendant  further  saith, 
that  he  kept  and  detained  the  said  S.  T.  in  the  custody  of  him  the  said 
defendant,  as  such  marshal,  in  execution  upon  and  by  virtue  of  the  said 
judgment,  in  the  said  declaration  mentioned,  continually,  from  the  time  the 
said  S.  T.  was  committed  and  first  came  to  the  said  custody  of  the  said 
defendant  as  aforesaid,  until  the  said  S.  T.  was  entitled  to  be  discharged, 
and  was  discharged  out  of  such  custody  of  the  said  defendant,  by  virtue 
and  in  pursuance  of  the  said  order  of  the  said  court  for  the  relief  of  insol- 
vent debtors,  and  he  the  said   defendant  is  ready  to  verify,  wherefore 

(k)  Mr.  Campbell  and  Mr.  Chitty  thought  ed  the  benefit  of  the  Lord's  Act  and  re- 

this  a  good  defense,  and  under  plea  of  nil  ceived  his  sixpence,  and  which  Mr.  Camp- 

dtbet ;  but  thought  it  better  to  plead  specially  bell   and   Mr.    Chitty   considered   did   not 

in  order  to   compel   the   plaintiff  to   reply  affect  the  marshal's  right  to  discharge    the 

specially  ;  that  after  the   debtor  petitioned  debtor  at  the  expiration  of  the  nine  months, 
for  his  discharge,  he  applied  for  and  obtain- 
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he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore-      for 
said  action  thereof  against  him,  &o»  escapes. 

In  the  King's  Bench. 

i  T.  A.        -       -        .        -    Plaintiff,    Affidavit 
Between]  and  w*3*9 

(  B.  T.  esq.         -        -        -  Defendant.  27.' s.  6,  by 
B.  T.  of,  &c.  esq.  the  defendant  in  the  aboye  cause,  niaketh  oath  and  marshal  of 
saith,  that  if  J.  S.  the  prisoner,  for  whose  escape  this  deponent  is  sued  at  {^JJ|JE||' 
the  suit  of  the  plaintiff  in  the  above  cause,  did,  in  fact,  make  such  escape,  of  the 
he  the  said  J.  S.  did  make  such  escape  without  the  consent,  privity,  or  Fleet>  Ac- 
knowledge of  him  this  deponent  e^a^for 

Sworn,  &C.  B.   T.       which  he  is 

sued  was 

'[First  plea,  nan  est  factum,  as  ante,  952 ;  second  plea,  actio  non,  as  ^^J^w 
ante,  906.  J — Because  he  says  that  the  said  supposed  indenture,  in  the  said  m. 
declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  said  [  *962  ] 
defendant  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  declar-    °"  st- 
ation above  alleged ;  and  of  this  the  said  defendant  puts  himself  upon  the   °IALTBS' 
country,  &c. —  [  Third  plea.] — And  the  Baid  defendant,  by  like  leave  of  decoration 
the  court,  &c.  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  on  a  deed 
his  aforesaid  action  thereof  against  him,  without  producing  and  bringing  sta£jn£ il 
into  court  the  said  supposed  indenture,  in  the  said  declaration  mentioned,  j^se^ion 
because  he  saith,  that  the  said  supposed  indenture,  in  the  said  declaration  of  defend- 
mentioned,  is  not,  nor  ever  was,  in  the  possesion  of  the  said  defendant,  in  ^'jj^l 
manner  and  form  as  the  said  plaintiff  hath  in  his  said  declaration  above  al-  ^  ^ 
leged.    And  of  this  he  also  puts  himself  upon  the  country,  &c. 

[First  plea,  nan  est  factum,  as  ante,  952 ;  second  plea,  by  leave,  £c.    sscbow. 
and  onerari  non,  as  ante,  964,  5.]  —  Because  he  says,  that  the  said  writ-  ^7*7  of 
ing,  in  the  scud  declaration  mentioned,  was  made  by  the  said  defendant,  ^^  ^ 
on,  &c.  aforesaid,  to  secure  the  re-payment  of  a  certain  sum  of  money  crow  (a). 
then  lent  by  the  said  plaintiff  to  one  E.  F.  and  delivered  by  the  said  de- 
fendant to  one  G.  H.  (0)  as  an  escrow  to  be  kept  by  him  on  this  special 
condition,  that  is  to  say,  that  (p)  [if  the  said  £.  F.  should,  within  the 
space  of months  then  next  following,  secure  the  re-payment  of  the  said 

(l)  See  1  Sennet  35,  n.  1.    This  affidavit,  145  b.    It  is  said,  that  as  the  plea  in  effect 

by  the  above  statate  is  absolutely  necessary  denies   the    allegation   that  the   defendant 

to  support  the  plea,  and  if  the  plea  be  filed  made  his  deed,  the  plea  should   conclude 

with  such  affidavit,  it  may  be  treated  as  a  to  the  country,  1  Salt.  274. — Lord  Raym. 

nullity.    See,  as  to  form  of  affidavit,  2  Bla.  803 ;  and  so   do  many  of  the   precedents, 

Bep.  1059.  Bast.  Ent.  181  b.  182  a.    Co.  Ent.  145  b ; 

fm)  As  to  proferts,  see  ante,  439.  and  see  the  precedent^  in  Lil.  Ent.  186. — 
n)  As  to  this  plea  in  general,  see  Com.  2  Rich.  C.  P.  39.  The  deed  of  a  corpora- 
Dig.  Pleader,  2  W.  18,  and  Fait,  A.  3.-4  tion  needs  no  delivery,  9  East,  360.  As  to 
East,  91,  95.  3  Salk.  120.  Delivery  as  an  what  is  an  escrow,  see  4  B.  &  A.  440.-2 
escrow  may  be  given  in  evidence  under  the  B.  &  C.  85. 

plea  of  dm  est  factum,  4  Esp.  Rep .  255. —       (0)  The   plea   must,  it   seems,  state   to 

2  BoL  Abr.  683, 1.  5.—  Sir.  T.  Baym.  197.  whom  the  bond  was  delivered,  5  Bac.  Ab. 

— See  forms  in  7  Wentw.  Index,  591,  5,  6.  160.    Obligation,   C.    It  is   no   escrow  if 

—Bast.  Ent.  181  b.  182  a.— Lil.  Ent.  186.—  delivered  to  the   obligee,   smb.   id.— Hob. 

2  Bich.  C.  P.  39.    Sometimes   they   com-  246.— Ventr.  9. 

mence  with  the  allegation,  actio  non,  but  as        (p)  The  following  statement   must   nee- 

the  validity  of  the  deed  is  disputed,  onerari  essanly  be   according   to  the  facts  in  each 

non  appears  more  correct.    See  the  prece-  particular  case. 
4entt,  Bast.  Ent.  181  b.  182  a.— Co.  Ent. 
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Escrow,  sum  of  money  to  the  said  plaintiff,  by  a  mortgage  upon  a  certain  freehold 
premises  of  the  said  E.  F.  situate  at,  &c]  that  then  and  in  that  case  the 
said  writing  obligatory  should  be  immediately  discharged,  annulled,  and 
held  for  nothing,  and  returned  and  re-delivered  to  the  said  defendant ;  but 
that  [in  default  of  the  said  E.  F,  so  securing  the  re-payment  of  the  said 
sum  of  money  to  the  said  plaintiff  by  such  mortgage  as  aforesaid,  within 
the  aforesaid  time]  then  the  said  writing  obligatory  of  the  said  defendant 
should  stand  and  be  against  him  in  full  force ;  and  the  said  defendant  fur* 
ther  says,  that  within  the  space  of  ■■     -  months  from  the  time  of  the  mak- 

[  *963  ]  ing  and  delivering  *of  the  said  writing  as  an  escrow  to  the  said  G.  H.  as 

aforesaid,  for  the  purpose   aforesaid,,  to  wit,  on  the day  of ,  A. 

D. ,  at,  &c.  (venue)  aforesaid  the  said  E.  F.  did  secure  the  re-pay- 
ment of  the  said  sum  of  money  to  the  said  plaintiff,  by  a  mortgage  upon 
the  said  freehold  premises  of  him  the  said  E.  F.  which  said  mortgage  the 
said  plaintiff  then  and  there  accepted  and  received  as  a  security  for  the 
re-payment  of  the  said  sum  of  money  so  by  him  lent  to  the  said  E.  F. 
as  aforesaid ;  whereby  the  said  writing  of  the  said  defendant  so  delivered 
to  the  said  G.  H.  became  and  was  wholly  discharged,  annulled,  and  va- 
cated ;  and  so  the  said  defendant  saith,  that  the  said  writing  is  not  his  deed 
and  of  this  he  puts  himself  upon  the  country,  &c.  (y). 

r*Atrc>»  [Firsts  non  est  factum  ;  second,  and  for  a  further  plea,  fte.  onerari  non, 
Deedob-  as  ante,  954.] — Because  he  says,  that  the  said  writing,  in  the  said  declara* 
froudVrl  **on  meD^(me^9  wa8  obtained  from  the  said  defendant  by  the  said  plaintiff 
(1).  (and  others  in  collusion  with  him)  by  fraud,  covin,  and  misrepresentation, 

that  is  to  say,  by  the  said  plaintiff  (and  others  in  collusion  with  him)  false- 
ly and  fraudulently  representing  to  the  said  defendant,  that,  fcc.  [here  state 
the  fraudulent  misrepresentations,  and  that  the  deed  was  executed  in  confi- 
dence of  such  representations,  and  conclude  as  follows,']  to  wit,  at,  &c. 
(venue)  aforesaid,  wherefore  he  the  said  defendant  saith,  that  the  said 
writing,  in  the  said  declaration  mentioned,  was  and  is  void  in  law,  and  this 
[  *964  ]  be  the  said  defendant  is  ready  *to  verify,  wherefore  he  prays  judgment  if 
he  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  writing, 
k<s.—[Add  a  plea  of  fraud  and  covin  generally,  omitting  the  statement  of 
the  particular  misrepresentations.] 

(q)  As  to  the  conclusion,  see  ante,  962,  n.  eral  plea  suffices,  2  M.  &  S.  378. — 9  Co. 

(o\  and  Rast.  Ent  181  b.  182  a — Co.  Eat.  110.    Fraud  may  be  given  in  evidence  un- 

1«.  b.— 2  Rich.  C.  P.  39.— Ld.  Raym.  803.  der  the  general  issue,  and  so  may  any  thing 

—5  Bac.  Ab.  160.    Obligation,  C.  that   avoids  the   deed  at   common   law,  ab 

(r)  Fraud  is  a  defense  at  law,  2  T.  R.  initio,  5  Co.  119.— 2  Wills.  341,  347 ;  bat 

76o.— 3  T.  R.  48  ;  but  not  when  both  parties  see  2  Stark.  35.-2  Chit.  Rep.  334. 
are  implicated,  2  B.  &  A.  370.    This  gen- 

(1)  This  precedent,  as  has  been  well  remarked,  is  not  only  unsupported  by  any  author- 
ity, but  it  is  not  found  in  any  other  book  of  entries,  (6  Munf.  364.)  The  cases  in  the 
note  (b)  by  no  means  warrant  the  conclusion  attempted  to  be  drawn  from  them.  In  a 
court  of  Law,  fraud  may  be  given  in  evidence  to  vacate  a  deed  upon  the  plea  of  non  at 
factum ;  but  it  must  be  such  fraud  as  relates  to  the  execution  of  the  instrwnent,-«-as  if  it  be 
misread  to  the  party,  or  his  signature  be  obtained  to  an  instrument  he  did  not  intend  to. 
sign.  Taylor  v.  King,  6  Munf.  358. — Durr.  v.  Muflsell,  13  Johns.  430. — Fvanchot  v. 
Leach,  5  Cow.  506.  Therefore,  if  a  defendant  plead,  that  he  was  induced  to  give  a  bond 
by  a  fraudulent  misrepresentation,  the  plea  will  be  bad  upon  demurrer,  Durr  v.  Munsell, 
wythe  v.  Macklin,  2  Rand.  426.  Such  a  plea  would  be  good  in  Pennsylvania,  or  the 
defendant  might  plead  payment,  and  give  notice  of  the  special  matter  which  constituted  the 
fraud,  &c.  but  it  would  still  be  considered  as  a  merely  equitable  defense,  permitted  at  law, 
to  prevent  a  failure  of  justice,  there  being  no  courts  of  Equity  in  the  State.  See  Stuhbs' 
Adm.  v.  King,  14  Serg.  &  Rawle,  206,  decided  since  the  first  appearance  of  this  note  in 
the  fourth  American  Edition  of  this  work.    See  also  2  Pick.  196. 
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[First  plea,  general  issue,  non  est  factum  as  ante,  052 ;  secondly,  and    dubsss. 
for  a  further  plea,  fio.  onerari  non,  as  ante,  &54.]— Because  he  says,  that  (*)• 
the  said  plaintiff,  just  before  the  making  of  the  said  writing,  in  the  said  dee-  ~£  JlriJL 

laration  mentioned,  to  wit,  on  the  said  -» — »  day  of ,  A.  D.  

aforesaid,  at,  &c.  aforesaid,  manaced  and  threatened  the  life  of  the  said  de- 
fendant, unless  the  said  defendant  would  make  and  seal,  and  as  his  act  and 
deed  deliver  the  said  writing  (or  indenture,  or  articles)  in  the  said  decla- 
ration mentioned  ;  and  the  said  defendant  did  thereupon  then  and  there,  by 
reason  and  in  consequence  of  such  menaces  and  threats,  and  in  fear  and 
apprehension  thereof,  make  and  seal,  and  as  his  act  and  deed  deliver  the 
said  writing.  And  this,  4c— [Conclude  with  a  verification,  and  onerari 
non,  as  ante,  955.] 

.  [Add  for  a  further  plea,  by  have,  $c.  onerari  non,  as  ante,  954.J —  ^ft?****? 
Because  he  says,  that  the  said  plaintiff,  just  before  the  making  of  the  said  ace  of  far- 
writing  in  the  said  declaration  mentioned,  to  wit,  on  the  said day  of  ther  bat- 

,  A.  D.  aforesaid,  at,  &c,  (venue)  aforesaid,  assaulted,  beat,  ^  dcc- 

bruised,  and  wounded  the  said  defendant,  and  then  and  there  menaced  and 
threatened  further  to  beat,  bruise,  and  wound  the  said  defendant,  unless  the 
said  defendant  would  make  and  seal,  and  as  his  act  and  deed  deliver  the 
said  writing  in  the  said  declaration  mentioned ;  and  the  said  defendant  did 
thereupon  then  and  there,  for  and  through  fear  and  apprehension  of  losing 
his  life,  on  that  occasion  make  and  seal,  and  as  his  act  and  deed  deliver 
the  same  writing.    And  this,   &c. — [Conclude  as  in  the  former  plea.] 

[Commencement  as  in  the  former  plea.'] — Because  he  says,  that  the  said  3<L  Battery 
plaintiff,  just  before  the  making  of  the  said  writing  in  the  said  declaration  J^  ^aTf 

mentioned,  to  wit,  on  the  said  — i —  day  of  - ,  A.  D. aforesaid,  hem. 

at,  &c.  (venue)  aforesaid,  assaulted,  beat,  bruised,  and  wounded  the  said 
defendant,  and  also  then  and  there  menaced  and  threatened  further  to  beat, 
bruise,  and  wound  the  said  defendant  unless  the  said  defendant  would 
make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writing  in  the  said 
declaration  mentioned  ;  and  the  said  defendant  did  then  and  there,  by  rea- 
son and  in  consequence  of  the  premises  in  this  plea  mentioned,  and  for  feat 
of  further  wounding  and  of  mayhem,  and  on  no  other  account  whatsoever, 
make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writing.  And  this, 
Uo.— [Conclude  as  in  a  former  precedent.] 

*[  Commencement  as  m  former  plea.] — Because  he  says,  that  he  the  4th.  Do- 
said  defendant,  at  the  time  of  making  of  the  said  writing,  to  wit,  on  the  ™?*  °*  **** 

mid  n cby  0f      ,  . „ 9  a.  J),  aforesaid,  at,  &c.  (venue)  aforesaid,  was  menTm. 

unlawfully  imprisoned  by  the  said  plaintiff  (and  others  ia  collusion  with  him,)  [  *905  ] 
and  then  *nd  there  detained  in  prison,  until  by  the  force  and  duress  of  im- 
prisonment of  him  the  said  defendant,  he  made  the  said  writing,  and  de- 
livered the  same  to  the  said  plaintiff  as  his  deed.  And  this,  &c.-*-[CW 
dude  as  in  former  precedent. — A  plea  that  a  deed  teas  obtained  by  fraud 
and  covin  was  added,  as  ante,  963.} 

(*)  See  Com.  Dig.  Pleader,  2  W.  19^-r    unlawful,  or  it  would  be  no  duraap,  2  Inst. 
Chit.  jun.  Contr.  54,  48g,    Jn  equity,  see  1  Atk.  409, 

(/)  The  imppsonment  must  have  fceea 
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INFANCY. 

Infancy  to 
debt  on 
bond  or 
deed  («). 


C.  D. 


[*966] 

COVKR- 
TUU. 

Coverture 
to  debt  on 
bond  or 
deed  (z). 

TOOTSY. 

Usury  to  ' 
debt  on 
bond  (y). 


[Onerari  non,   as  ante,   954.] — Because  ho  says,  that  he  the 
A.  B.  )  said  defendant,  at  the  time  of  the  making  of  the  said  writing,  was 

an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of (w) 

years,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  kc— [Conclude  with 
a  verification,  and  onerari  turn,  as  ante,  956.] 

C.  D.} 

ats.  >  *[  Onerari  non,  as  ante,  954.1 — Because  she  saith,  that  at  the 
A.  B.  )  time  of  the  making  of  the  said  writing,  she  was  and  still  is  the 
wife  of  one  E.  F.  to  wit,  at,  &o.  (venue)  aforesaid.  And  this,  &c. — 
[Conclude  tenth  a  verification,  and  onerari  non,  as  ante,  955.] 

[First  plea,  non  est  factum,  after  craving  oyer  of  the  bond  and  condition, 
ob  ante,  953.  Second  plea,  by  leave,  fie.  and  onerari  non,  as  ante,  954.1 
— Because  he  saith,  that  before  the  making  of  the  said  writing  in  the  said 

declaration  mentioned,  to  wit,  on  the  said day  of ,  A.  D. , 

aforesaid,  it  was  corruptly  (z),  and  against  the  form  of  the  Statute  in  that 
case  made  and  provided  (a),  agreed  by  and  between  the  said  plaintiff  and 
the  said  defendant,  that  the  6aid  plaintiff  should  lend  and  advance  unto  the 
said  defendant  the  sum  of  [£46,]  of  lawful  money  of  Great  Britain,  and 
that  the  said  plaintiff  should  forbear  and  give  day  of  payment  (5)  thereof 

to  the  said  defendant,  until  and  upon  the «day  of ,  A.  D- , 

then  next  ensuing,  and  that  the  said  defendant  for  the  loan  of  the  said  sum 
of  [£46,]  and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the  time 

aforesaid,  should  give  and  pay  to  the  said  plaintiff  on  the  said day  of 

,  A.  D. ,  aforesaid,  then  next  ensuing,  more  than  lawful  inter- 
est at  and  after  the  rate  of  £5  per  centum  per  annum  on  the  said  sum  of 
[£46}  that  is  to  say,  the  sum  of  [£4,]  of  like  lawful  money,  making  to- 
gether, with  the  said  sum  of  [£46,]  so  to  be  lent  and  advanced  by  the 


.  («)  See  the  forms,  Bast.  Ent.  163  a. — 
Bro.  Rep.  176.— Morg.  534.— Plead.  A.  452. 
—1  Rich.  C.  P.  154.  If  the  defendant  be 
still  an  infant,  he  must  plead  by  guardian, 
and  not  by  attorney,  ante,  909  b.  n.  jr.  In 
an  action  upon  a  deed  infancy  must  be 
pleaded  specially,  3  Burr,  1805.  Com.  Dig. 
Pleader,  2  W.  22.-5  Co.  119  a.— Gilb. 
Debt,  437.-2  Salk.  675—1  Ld.  Raym.  315, 
S.  C.—std  vide  1  Salk.  279—3  Burr.  6794. 
3  Taunt.  307.— 3  M.  &  S.  377.-2  Hen. 
Bla.  515.— 2  Stark.  36.-6  Moore,  488.— 
Tidd's  Prac.  9th  edit.  650,  651 ;  but  in  as- 
sumpsit it  may  be  given  in  evidence  under 
the  general  issue,  ante,  909.  See  the  form 
of  plea  to  debt  on  simple  contract,  ante, 
956. 

Lunacy  may  be  given  in  evidence  under 
non  est  factum,  2  Stra.  1104.— Serf  vide  2 
Salk.  675! 

(id)  The  precise  age  here  stated  is  not 
material,  (z)  See  the  notes  to  the  prece- 
dent, ante,  966.  Com.  Dig.  Pleader,  2  W. 
21,  and  precedent  of  plea  of  coverture  to 
debt  on  simple  contract.  If  the  defendant 
be  still  a  feme  covert,  she  must  plead  in  per- 
son, and  not  by  attorney,  ante,  899  a,  n. 
Coverture  at  the  time  of  the  executing  the 
deed,  may  be  either  pleaded  specially,  or 
may  be  given  in  evidence  under  the  general 
issue   non  est  factum,   3   Burr.    1805. — 12 


Mod.  101.— 2  Stra.  1104.    Com.  Dig.  Plea- 
der, 2  W.  18.— 2  Campb.  272. 

J/)  Usury  must  be  pleaded.  2  Stra,  498. 
aund.  295  a.  As  to  this  plea  in  general, 
see  Com.  Dig.  Pleader,  2  W.  23.— 1  Sound. 
295  a.  b.  and  the  forms,  2  Rich.  C.  P.  35, 
65— Morg.  226,  634.— Plead.  Assist.  450.— 
Lil.  Ent.  113,  183,  184,  and  other  forms  in- 
dexed in  7  Went.  628  to  631,  and  a  plea  of 
usury  in  assumpsit,  ante,  909  a.  In  a  plea, 
the  usurious  agreement  must  be  stated  pre- 
cisely and  fully  according  to  the  facts.  3 
T.  R.  538.-2  M.  &  S.  377  —2  Show.  329. 
3  Mod.  35.-6  T.  R.  267.--4  Taunt.  810, 
and  if  pleaded  generally  the  plea  will  be 
bad  on  demurrer,  2  M.  &  S.  278.  But  the 
objection  is  cured  by  the  plaintiff  pleading 
over,  1  Campb.  166,  in  notes.  As  to  what 
is  usury,  see  3  Chit.  Com.  Law,  88,  &c. — 
1  Chit.  Coll.  Stat.  tit.  "  Usurp,"  and  see 
also  forms  of  declarations  for  usury,  and 
notes,  ante,  512,  which  maybe  useful  in 
framing  a  plea. 

(z)  The  plea  must  allege  that  it  was  cor- 
ruptly agreed,  3  Mod  35.-2  Shaw.  329. 

(a)  12  Ann.  stat.  2.  c.  16.  It  is  not  nec- 
essary to  recite  the  statute,  Bro.  Vade  Mec 
—255.  Com.  Dig.  Pleader,  2  W.  23. 

(6)  The  defendant  must  expressly  aver 
that  the  agreement  was  for  giving  day  of 
payment,  &c.  Sir.  W.  Jones,  410. 
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said  plaintiff  to  the  said  defendant  as  aforesaid,  the  *said  sum  of  [£50,1     usury. 
m  the  said  condition  mentioned,  and  also  that  the  said  defendant  should 
pay  to  the  said  plaintiff,  interest  on  the  said  sum  of  [.£50,]  from  the 


day  of ,  A.  D. ,  aforesaid,  until  the  time  of  the  payment  of  the 

said  sum  of  [-£60,]  in  the  said  condition  mentioned,  and  that  for  securing 
the  payment  of  the  said  sum  of  [£50,]  with  interest  for  the  same  as  afore- 
said to  the  said  plaintiff,  he  the  said  defendant  should  make  and  seal,  and 
as  his  act  and  deed  deliver  to  the  said  plaintiff,  a  certain  writing  obligatory, 
and  should  thereby  bind  himself  in  the  penal  sum  of  [£100,]  conditioned  for 
the  payment  of  the  said  sum  of  [£50,]  by  the  said  defendant  unto  the  said 

plaintiff,  on  the  said day  of  - — ,  A.  D.  ,  aforesaid,  then  next 

ensuing,  with  interest  for  the  said  sum  of  [£50,]  in  the  mean  time,  as 
aforesaid,  to  be  paid  quarterly,  to  wit,  at,  «c.  (venue)  aforesaid.  And 
the  said  defendant  in  fact  further  saith,  that  in  pursuance  of  the  said  cor* 
rupt  and  unlawful  agreement  so  made  as  aforesaid,  the  said  plaintiff  after- 
wards, to  wit,  on  the  said day  of ,  A.  D.  (V),  aforesaid, 

to  wit,  at,  &c.  (venue)  aforesaid,  lent  and  advanced  to  the  said  defendant 
the  said  sum  of  [£46J  and  that  for  the  securing  the  repayment  thereof, 
together  with  the  stud  sum  of  [£4,]  so  to  be  paid  and  given  to  the  said 

plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  on  the  said day  of 

— - — ,  A.  D. ,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean 

time,  as  aforesaid,  to  be  paid  quarterly,  as  well  for  the  said  sum  of  [£46,] 
so  lent  and  advanced  as  aforesaid,  as  for  the  said  sum  of  [£4,]  so  to  be  given 
and  pud  to  the  said  plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  mak- 
ing together  the  sum  of  [£50,]  as  aforesaid,  the  said  defendant,  in  further 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  then  and  there,  to 

wit,  on  the  said day  of *  A.  D. ,  aforesaid,  at,  k c.  (venue) 

aforesaid,  made  and  sealed,  and  as  his  act  and  deed  delivered  to  the  said 
plaintiff,  the  said  writing  in  the  said  declaration  mentioned,  and  the  said 
plaintiff  then  and  there  accepted  and  received  the  said  writing  with  the 
said  condition  thereunder  written,  of  and  from  the  said  defendant  in  pur- 
suance of  the  said  corrupt  and  unlawful  agreement,  and  for  the  purpose 
aforesaid.  And  the  said  defendant  avers,  that  the  said  sum  of  [£4,]  so 
as  "aforesaid  agreed  to  be  given  and  paid  to  the  said  plaintiff  for  the  pur-  [  *96&  ] 
pose  aforesaid,  and  the  interest  of  the  said  sum  of  [£50,]  so  reserved 
and  made  payable  to  the  said  plaintiff,  by  the  said  condition  of  the  said 
writing  as  aforesaid,  exceeds  the  rate  of  £5,  for  the  forbearing  and  giving 
day  of  payment  of  £100,  for  one  year,  contrary  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided,  by  means  whereof,  and  by  force  of 
the  said  Statute,  the  said  writing  was  and  is  wholly  void  in  law.  And 
this,  &c. — [Conclude  with  a  verification,  and  onerari  nan,  as  ante,  955.] 

[First  plea,  nan  est  factum,  after  craving  oyer  of  the  land  and  candir     locu- 
tion, as  ante,  95S,  second  plea,  onerari  nan,  as  ante,  954.] — Because  he  J^"^^ 
says,  that  before  the  making  of  the  said  writing  in  the  said  declaration  w^  giY"n 
mentioned,  and  after  the  making  of  a  certain  act  of  parliament,  passed  in  for  settling 
the  parliament  of  our  late  sovereign  lord  George  the  Second,  in  the  7th  ^ffweocest 

provisions 
(c)  The   d*y   on  which  the   money   is       (d)  See  another  form,  2  B  &  Ores.  £79.  fn  Stock- 
averred  to  have  been  advanced  on  an  usu-    —See  a  form  in  debt  for  penalties;  ante,  jobbing 
rious  contract  is  material.    4  Esp.  Rep.  152.    516. — See  also  pleas  of,  in  Covenant,  post.  Act,  7Geo. 
— 1  Caznpb.  445.— B.  Ac  M .  C.  N.  P.— Ante,    —See  the  Statutes  and  law  in   1  Chit.  Col.  2  c  8  (d\ 
512.  Stat.  tit. « Stock-Jobbing"  v  ' 
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stock     year  of  his  reign,  intituled,  "  An  act  to  prevent  the  infamous  practice  of 
jobbing,   stockjobbing/'  and  after  the  1st  day  of  June,.  A.  D.  1734,  to  wit,  on 

the day  of ,  in  the  year  of  our  Lord ,  the  said  plaintiff  had, 

for  and  on  the  behalf  of  the  said  defendant,  contracted  and  agreed  to  pur- 
chase of  and  from  one  J.  L.  certain  public  stock,  to  wit,  [£4000]  three 
per  cent,  consols,  as  if  and  under  color  and  pretence  that  the  same  was  to 
be  and  should  be  transferred  to  the  said  defendant,  on  the  [12th]  day  of 
April,  A.  D.  [1830,]  as  aforesaid,  and  thereupon  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  &c.  (venue)  aforesaid,  the  said  plaintiff 
did,  for  and  on  the  behalf  of  the  said  defendant,  voluntarily  pay  a  certain 
sum  of  money,  to  wit,  the  sum  of  [£80,]  to  the  said  J.  L.  for  the  com- 
pounding, satisfying,  and  making  up  a  certain  difference,  to  wit,  the  differ- 
ence whatever,  between  the  sum  of  the  said  stock,  when  the  same  was  so 
agreed  to  be  purchased  as  aforesaid,  and  the  price  and  value  thereof  on 
the  said  [12th]  day  of  [April,]  in  the  year  last  aforesaid,  for  his  the  said 
defendant's  not  receiving  the  said  public  stock,  and  for  not  performing  the 
said  contract  and  agreement  with  the  said  J.  L.  by  the  said  plaintiff  so 
stipulated  and  agreed,  for  and  on  the  behalf  of  the  said  defendant  to  be* 
performed  as  aforesaid,  the  said  stock  then  and  there  not  being  any  public 
or  joint  stock,  or  other  security  bought  by  the  said  plaintiff,  or  the  said 
defendant,  or  any  other  person  or  persons,  to  be  delivered,  accepted,  and 
paid  for,  on  a  future  day,  and  which  had  been  or  was  refused  or  neglected 
.  to  be  transferred,  and  the  said  difference  or  sum  of  [£80,]  there  and  then 
not  being  recovered  or  received  by  the  said  J.  L.  of  or  from  the  said 
plaintiff  or  the  said  defendant,  or  any  other  person  or  persons  being  the 
person  or  persons  who  first  contracted  to  sell  or  deliver  such  public  or 
joint  stock  or  other  public  security,  as  the  damage  which  had  been  sus- 
tained by  reason  of  the  not  delivering  or  not  transferring  such  stock  or 
other  securities,  by  the  said  defendant,  or  any  other  person  or  persons, 
contrary  to  the  Statute  in  such  case  made  and  provided.  And  the  said 
defendant  further  says,  that  in  consideration  of  the  premises,  and  for  the 
purpose  (amongst  other  things)  of  securing  to  the  said  plaintiff  die  repay- 
ment of  the  said  sum  of  [£80,]  so  by  him  given  and  paid  to  the  said  J.  L. 
as  aforesaid,  for  and  on  behalf  of  the  said  defendant,  for  the  compounding, 
satisfying,  and  making  of  the  said  difference,  the  said  defendant,  on  the 

said day  of ,  A.  D.  ,  made  and  sealed,  and  as  his  act  and 

deed  delivered  to  the  said  plaintiff  the  said  writing  in  the  said  declaration 
mentioned,  to  wit,  at,  &c.  (venue)  aforesaid,  and  the  said  plaintiff  then 
and  there  accepted  and  received  the  said  writing  of  and  from  the  said  de- 
fendant, upon  and  for  the  considerations,  and  for  the  purpose  aforesaid, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided.  And 
this  he  is  ready  to  verify,  &c. — [Conclude  witKa  verification,  as  ante,  955.] 

Second  And  for  a  further  plea  &c.  [Onerari  non,  as  ante,  954.]     Because 

pIea*  he  says,  that  before  the  making  of  the  said  writing  in  the  said  declaration 

mentioned,  to  wit,  on,  &c.  the  said  plaintiff,  for  and  on  the  behalf  of  the 
said  defendant,  contracted  and  agreed  with  the  said  J.  L.  that  the  said  J. 
L.  should  sell  to  the  said  defendant,  and  that  the  said  defendant  should  buy 
of  j;he  said  J.  L.  a  certain  other  interest  or  share  in  a  public  stock,  to  wit, 
other  [£4000]  in  the  public  stock,  commonly  called  the  Three  Pounds 
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per  centum  Consolidated  Bank  Annuities,  and  that  the  same  should  be     stock. 
transferred  by  the  said  J.  L.  to  the  said  defendant  on  the  [12th]  day  of    ,0BBIK(*- 
[April]  in  the  same  year.    And  the  said  defendant  farther  saith,  that  the 
said  J.  L.  was  not,  at  the  time  of  the  making  of  the  said  contract  and 
agreement,  actually  possessed  of  or  entitled  unto  the  said  interest  or  share 
in  the  said  public  stock,  so  agreed  to  be  sold  and  transferred  by  him  as  last 
aforesaid  in  his  own  name,  or  in  his  own  right,  or  in  the  name  or  names  of 
a  trustee  or  trustees,  to  or  for  his  the  said  J.  L.'s  use,  or  his  own  right,  as 
the  stud  plaintiff  then  and  there  well  knew,  contrary  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided  ;  and  thereupon  afterwards,  to  wit,  on 
the  said  [12th]  day  of  [April]  A.  D.  [1792]  aforesaid,  at,  &c*  (venue) 
aforesaid,  the  said  plaintiff  did  then  and  there,  for  and  on  the  behalf,  and 
as  agent  of  the  said  defendant,  voluntarily  pay>  from  and  out  of  his  own 
monies,  a  certain  sum  of  money;  to  wit,  the  sum  of  [£80]  to  the  said  J. 
L.  for  the  compounding,  satisfying,  and  making  up  a  certain  difference,  for 
his  the  said  defendant's  not  receiving  the  said  last-mentioned  interest  or 
share  in  the  said  public  stock,  and  for  the  not  performing  of  the  said  last- 
mentioned  contract  and  agreement,  the  same  stock  then  and  there  not  be- 
ing any  public  or  joint  stock,  or  other  public  security,  bought  by  the  said 
defendant  or  the  said  plaintiff,  or  any  other  person  or  persons,  to  be  deliv- 
ered, accepted,  or  paid  for  on  a  future  day,  and  which  had  been  or  was 
refused  or  neglected  to  be  transferred,  and  the  said  difference  or  sum  of 
[<£80,]  then  and  there  not  being  recovered  or  received  by  the  said  J.  L. 
or  any  other  person  or  persons,  being  the  person  or  persons  who  first  con- 
tracted to  sell  or  deliver  such  public  or  joint  stock,  or  other  securities,  as 
the  damage  which  had  been  sustained,  by  reason  of  the  not  delivering,  or 
not  transferring  such  stock  or  other  securities  by  the  said  plaintiff,  or  any 
other  person  or  persons,  contrary  to  the  form  of  the  Statute,  &c.    And 
the  said  defendant  further  saith,  that  for  the  purpose  (amongst  other  things) 
of  securing  to  the  said  plaintiff  the  re-payment  to  him  by  the  said  defend- 
ant, of  the  said  difference  so  paid  as  last  aforesaid,  the  said  defendant,  on 

the  said day  of -,  A.  D. aforesaid,  made  and  sealed,  and  as 

his  act  and  deed  delevered  to  the  said  plaintiff  the  said  writing  in  the  said 
declaration  mentioned,  and  the  said  plaintiff  then  and  there  accepted  and 
received  the  same  of  and  from  the  said  defendant,  upon  and  for  the  consid- 
eration, and  for  the  purpose  last  aforesaid,  contrary  to  the  form  of  the  Stat- 
ute, &c.    And  this,  &c. — [^Conclude  with  a  verification,  as  ante,  955.] 

And  for  a'further  plea,  &c. — [Onerari  non,  as  ante,  954.]  Because  he  Third  plea, 
says,  that  before  the  mating  of  the  said  supposed  writing  obligatory,  to  wit, 
on,  &c.  the  said  plaintiff  had,  contrary  to  the  Statute,  &c.  negotiated  the 
payment  of,  and  had  paid  for,  and  on  the  account  of  the  said  defendant  a 
large  sum  of  money,  to  wit,  the  sum  of  [£4574.  65.]  for  certain  differences 
by  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  bargained 
for,  and  agreed  to  be  paid  by  the  said  defendant  for  and  on  account  of  cer- 
tain unlawful  wages  and  contracts,  touching  and  relating  to  the  stocks  and 
public  funds,  to  wit,  the  3  per  cent,  consols,  in  lieu  and  instead  of  accepting 
and  paying  for  transfers  of  such  stock  to  him  from  the  vendors  thereof; 
and  thereupon  it  was  then  and  there  corruptly  and  unlawfully,  against  the 


1 
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stock-  form  of  the  Statute,  &c.  agreed  by  and  between  the  said  defendant  and  the 
jobbing.  gay  plaintiff,  that  the  said  defendant  should,  for  securing  the  re-payment 
of  the  said  differences,  make  and  seal,  and  as  his  act  and  deed,  deliver  to 
the  said  plaintiff  the  said  writing  in  the  said  declaration  mentioned.  And 
the  said  defendant  further  says  that  the  said  writing,  in  the  said  declaration 
mentioned,  was  made  and  sealed,  and  delivered  by  the  said  defendant  to 
the  said  plaintiff,  on  the  terms  aforesaid,  whereby  the  said  writing  obliga- 
tory was  and  is  void.  And  this,  kc.~-[Conclude  with  a  verification,  a* 
ante,  955.] 

SBT-OFF.      C.     D.  J 

Set-off  to  at8,  (  [Actio  non,  after  craving  oyer,  as  ante,  953.] — Because  ha 
bondTk  A*  B'  )  sa7s>  that  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plain- 
tiff against  the  said  defendant  in  this  behalf,  (or,  if  in  C.  P.  or  by  origi- 
nal, "  at  the  time  of  the  commencement  of  tins  suit")  there  was  due  and 
[  *969  ]  owing  from  the  said  defendant  to  the  said  plaintiff,  upon  the  said  'writing 
obligatory,  by  the  said  condition  thereof,  for  the  principal  and  interest  in  the 
said  condition  mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — ,  to 
wit,  at,  &c.  (venue)  aforesaid.  And  the  said  defendant  further  says,  that  the 
said  plaintiff,  before  and  at  the  time  of  the  exhibiting'  of  the  said  bill,  (or, 
if  in  C.  P.  or  by  original,  "  before  and  at  the  time  of  the  commencement 
of  this  suit")  was  and  still  is  indebted  to  the  said  defendant  in  a  much  lar- 
ger sum  of  money  than  the  money  so  due  and  owing  from  the  said  defend- 
ant to  the  said  plaintiff,  upon  the  said  writing  obligatory,  that  is  to  say,  in 
the  sum  of  £ — ,  for,  &c.  [here  state  the  subject-matter  of  setoff,,  as  in  a* 
swnpsit;  ante,  933  to  939]  which  said  sum  of  money  so  due  and  owing 
from  the  said  plaintiff  to  the  said  defendant  is  wholly  unpaid,  and  exceeds 
the  money  so  due  and  owing  from  the  said  defendant  to  the  said  plaintiff 
by  virtue  of  the  said  condition  of  the  said  writing  obligatory,  and  which 
said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  to  the  defend- 
ant as  aforesaid,  or  so  much  thereof  as  shall  be  necessary  in  this  behalf, 
he  the  said  defendant  is  ready  and  willing,  and  offers  to  set-off  and  allow 
against  the  said  sum  of  money  so  remaining  due  and  payable  by  the  con- 
dition of  the  stud  writing  obligatory,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided.  And  this,  &c. — [Conclude  with  averir 
fication,  as  ante,  907,  sixth  form."] 

Flea  to  as  [Actio  non,  as  ante,  953.] — Because  he  says,  that  the  said  writing  ob- 
&cti(w4  ligatory,  in  the  first  count  of  the  said  declaration  mentioned,  was  and  is 
tfrcuoff  conditioned  for  the  payment  of  the  sum  of  £ —  of  lawful,  &c.  and  interest 
on  two  for  the  same,  by  the  said  defendant  to  the  said  plaintiff,  on  a  certain  day 
bonds  giv-  DOw  past,  and  that  at  the  time  of  suing  forth  the  original  writ  of  the  said 

plaintiff  to  pl*"1^  [°r?  if  *w  -E.  &•  "  at  &Q  ^me  °f  the  exhibiting  the  bill  of  the 
defendant,  said  plaintiff,  against  the  said  defendant"  J  in  this  behalf,  there  was  due  and 

■ 

(«)  See  the  forms,  ante,  931  to  939. — 2  forth  the  sum  really  due  on  the  bond,  before 

Rich.  C.  P.  29,  30,  1.— 5  Wentw.  484.    7  he  is  entitled  to  set-off  any  cross  demand, 

Wentw.  569,  590,  501,  fee.    When  either  6  T.  B.  460 ;  and  the  sum  is  traversable, 

of  the  debts  accrued  by  reason  of  a  penalty,  though  laid  under  a  scilicet,  Id.  ibid. — 3  X. 

the  debt   intented  to   *be   set-off  must   be  R.  65. — Ante,  vol.  i.  Index,  tit.  "  Set-off" 

pleaded,   and   the   defendant    cannot    give  See  the  forms  indexed,  7  Wentw.  589,  590, 

notice  of  set-off,  8  Geo.  2.  c.  24,  s.  5,  and  591,  &c.    The   plea  of  set-off  to  debt   on 

by  the  same  statute,  in  a  plea  of  set-off  to  simple  contract   nearly  resembles  those   in 

an  action  on  a  bond,  the  defendant  must  set  assumpsit,  ante,  931  to  939. 
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owing  from  the  said  defendant,  to  the  said  plaintiff,  upon  the  said  lastoneo-  set-off. 
tioned  writing  obligatory  by  the  condition  thereof,  for  the  principal  and 
interest  in  the  said  condition  mentioned,  a  certain  sum  of  money,  to  Wit, 
the  sum  of  £ —  of  like  lawful  money,  and  no  more,  to  wit,  at,  &c.  (venue) 
aforesaid.  And  the  said  defendant  further  says,  that  the  said  writing  obli- 
gatory, in  the  said  test  count  of  the  said  declaration  mentioned,  wa£  and  is 
conditioned  for  the  payment  of  the  sum  of  £ —  of  like  lawful  money,  and 
interest  for  the  same,  by  *the  said  defendant  to  the  said  plaintiff,  on  a  oe*  [  *970  J 
tain  day  now  past,  and  at  the  time  of  suiag  forth  the  original  writ  of 
the  said  plaintiff,  [e*v"at  the  time  of  exhibiting  the  bill  of-  the  sqid  plain* 
tiff,"]  against  the  said  defendant,  there  was  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff,  upon  the  said  last-mentioned  writing  obliga- 
tory, by  the  condition  thereof,  for  the  principal  and  interest  in  the  paid 
last-mentioned  condition  .specified,  a  certain  other  sum  of  money,  to  wit, 
the  sum  of  X—  of  like  lawful  money,  and  no  more,  to  wit,  at,  &c.  (vetfye) 
aforesaid.  And  the  said  defendant  further  says,  that  long  before  the  com* 
mencement  of  this  suit,  to  wit,  on,  &o.  at,  &c.  (venue)  aforesaid,  the  said 
plaintiff,  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now 
shown  to  the  court  here,  the  date  whereof  is  the  same  day  and  year  last 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto-  the  said 
defendant,  in  the  penal  sum  of  £—  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  defendant,  when  he  the  said  plaintiff  should 
be  thereto  afterwards  requested,  which  said  last-mentioned  writing  obliga- 
tory was  and  is  conditioned  for  the  payment  of  the'  sum  of  £— >  of  like  law- 
ful money -of  Great  Britain,  together  with  interest  for  the  same,  by  the  said 
plaintiff  to  the  said  defendant,  at  a  certain  day  now  past,  and  which  said 
last-mentioned  writing  obligatory  still  is  in  full  force;  and  effect,  not  in  any- 
wise released,  paid,  off,  satisfied,  or  discharged,  to  wit,  at,  &c»  (venue) 
aforesaid.  And  the  said  defendant  further  says,  that  long  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  aforesaid,  at,&c.  (venue)  aforesaid, 
the  said  plaintiff,  by  his  certain  other  writing  obligatory,  sealed  wkh  his 
seal,  and  now  shewn,  to  the  court  here,  the  date  whereof  is  the  same  day, 
fcc.  &c.  (a$  leforet)  And  the  said  defendant  further  says,  that  at  the 
time  of  suing  forth  die  said  original  writ  of  the  said  plaintiff  [or,  "  at  the 
time  of  the  exhibiting  the  bill  of  the  said  plaintiff  against  the  said  defend- 
ant,"  j  there  was  and  still  is  due  and  owing,  upon  the  said  two  last-mention- 
ed writings  obligatory,  by  the  respective  conditions  thereof,  for  the-  princi- 
pal and  interest  in  the  said  conditions  respectively  mentioned,  a  certain  sum 
of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  to  wit,  at,  &c. 
(vehue)  aforesaid ;  winch  said  last-mentioned  snm  of  money,  so  due  and 
owing  from  the  said  plaintiff  to  the  defendant,  greatly  exceeds  the  mo* 
nies  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  upon  the 
said  writings  obligatory  in  the  said  declaration  mentioned,  by  the  respective 
conditions  thereof,  for  the  principal  and  interest  in  the  same  conditions  re- 
spectively mentioned,  and  out  of  which  said  sum  of  money,  so  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant,  as  aforesaid,  he  the  said 
defendant  is  ready  and  willing,  and  hereby  offers  to  set-off  and  allow  to  the 
said  plaintiff,  the  said  monies  so  due  and  owing  from  him  the  said  defend- 
ant to  the  said  plaintiff,  as  aforesaid,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  and  this  he  the  said  defendant  is  ready  to 
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3BT-OFF.    verify ;  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  Ac. 

ban*-         [See  ante,  911,  919.] — To  debt  on  bond  or  other  specialty  brought  in 
*UPTCT'    the  name  of  a  bankrupt,  as  there  is  no  general  issue,  it  is  necessary  to  plead 
?^rupt"  his  bankruptcy  specially,  and  the  defendant  cannot  give  it  in  evidence  un- 
plaintiff,     der  the  general  *usue  non  est  factum,  as  in  assumpsit,  see  ante,  918.     The 
£  *971  ]  Mm  of  the  plea  is  in  7  Wentw.  414.— Aforgr.  230.    As  to  tins  plea,  see  1 
T.  E.  619.— 3  B.  #.  P. 40.  andante,  918.— 15 JBast, 622.— 6  B.  *  A. 
16.    See  form  of  plea  of  bankruptcy  of  defendant,  ante  956 ;  of his  bank- 
ruptcy to  debt  on  bond,  2  B.  ft  Aid.  808. 

suatuteof     As  to  pleading  the  statute  in  debt,  see  ante,  vol.  i.  422;  and  1  Sound. 

L™^-    283,  n.  2,  35,  208.— 2  Sound.  62  c.  n.  6.     To  debt  on  specialty,  there 

Statute  of  *•  *°  P^a  °f  A*  Statute  of  limitations,  though,  after  ike  lapse  of  twenty 

limitations,  years,  or  even  less,  payment  will  in  general  be  presumed  of  a  money  bond, 

provided  the  defendant  plead,  solvit  ad,  or  post  diem,  as  post,  974,  975. 

See  Tiffls  Practice,  9th  edit  18, 19.— 1  Oampb.  217. 

by  iocTT-       [Actio  non,  as  ante,  90,6,  first  precedent,  to  the  asterisk.]— Because  he 

vsnu^fee.  ia**l>  that  aft^r  ^e  ^eath  °^  the  8a**  E*  '•  "^  before  **  ^^  defendant 
jn^aL  '  had  any  notice  of  the  said  writing  obligatory  in  the  said  declaration  men- 

mmutrtmt  tioned,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  he  the  said  defendant 
before  no-  had  fully  administered  all  and  singular  the  goods  and  chattels,  which  were 
{Jo^S/a  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  and  which  have  ever 
come  to  his  hands  to  be  administered  ;  and  that  he  hath  not,  nor  had  he,  at 
the  time  when  he  first  had  notice  of  the  said  writing  obligatory,  or  at  any 
time  afterwards,  any  goods  or  chattels,  which  were  of  the  said  E.  F.  de- 
ceased, at  the  time  of  his  death,  in  the  hands  of  the  said  defendant,  as  ex- 
ecutor, as  aforesaid,  to  be  administered.  And  tins,  &o. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  form*'] 

Flea  to  de-  [Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  W.  earl  of 
^^bum  ^' in  k*8  Bfe,tim6»  *°  TOt,  on,  &c.  by  his  oertain  writing  obligatory,  sealed 
fond,  by  with  his  seal,  and  by  him  then  and  there  duly  delivered,  acknowledged  him- 
adminis-  self  to  be  held  and  firmly  bound  to  one  J.  B.  in  the  sum  of  £ —  to  be  paid 
£***  *  to  the  said  J.  B.  when  he  the  said  W.  earl  of  F.  should  be  thereunto  after- 
aeainstad-  wards  requested,  which  said  writing  obligatory,  at  the  time  of  the  death  of 
ministrator  the  said  W.  earl  of  F.  and  of  the  recovery  of  the  judgment  hereafter  mention- 
s'^*' *d,  remained  in  full  force  and  effect,  and  in  no  wise  annulled,  discharged,  paid 
ment  was  off  or  satisfied ;  and  the  said  W.  earl  of  F.  also  in  his  life-time,  heretofore,  to 

recovered 

against  de-      (/)  This  plea  is  sometimes  adopted,  but  Judgment  is  not  shown ;  but  in  an  action  of 

fendant  on  tbe  general  plea  of  plene  admmistramt,  put-  debt,  when  on  a  specialty,  it  is  necessary  to 

two  bonds   ting  in  issue  the  due  administration  of  the  show  that  the  debt,  on  which  the  judgment 

of  intes-      assets  will  in  general  suffice.    See  form  of  was  recovered,  was  a  specialty,  or  to  aver 

tate's,  and  plea  of  plent  adrntmstramt  in  assumpsit  or  that  the  judgment  was  recovered  before  the 

plene  ad~     debt  on  simple  contract,  which  will  answer  defendant  had  notice  of  the  plaintiff's  de- 

mmstrmU   here,  ante,  943,  956.  mand,  1  T.  R.  690  j  see  form  of  pica  of  re- 

pr*tef-4.       fg)  See  forms,  5  Wentw.  387.-7  Went,  tainer  to  satisfy  a  bond  debt  to  defendant, 

which  is      460,   362.     See  pleas  in  assumpsit,  ante,  administrator,  6  T.  R.  550. 
insufficient  945.    in  those  pleas  the  foundation  of  the 
to  pay  the 
judgment 
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wit,  on,  &c.  at,  &c.  (venue)  by  his  certain  writing  obligatory,  sealed  with  »v  bjcbcv- 
his  seal,  and  by  him  then  and  there  duly  delivered,  acknowledged  himself  j^™*8^ 
to  be  held  and  firmly  bound  to  the  said  J.  B.  in  the  further  sum  of  X —        ' 
of  good  and  lawful  money  of  Great  Britain,  to  be  pud  to  .the  said  J.  B. 
when  he  the  said  W.  earl  of  F.  should  be  thereto  afterwards  requested, 
which  said  last-mentioned  writing  obligatory,  at  the  time  of  the  death  of 
the  said  W.  earl  of  F.  and  of  the  recovering  of  the  judgment  hereafter 
mentioned,  remained  in  full  force  and  effect,  and  in  no  wise  annulled,  dis- 
charged, paid  off,  or  satisfied;  and  the  said  two  last  mentioned  writings 
obligatory  remaining  in  full  force,  the  said  J.  B.  for  recovery  of  the  *aaid  [  *972  ] 
several  debts,  after  the  death  of  the  said  W.  earl  of  F.  and  after  the  grant- 
ing of  the  said  administration,  to  wit,  in  Michaelmas  Term,  in  the 

year  of  the  reign  of  our  lord  the  now  king,  in  his  said  majesty's  court,  be- 
fore the  king  himself,  impleaded  the  said  R.  earl  of  F.  as  the  administra- 
tor with  the  will  annexed,  of  all  the  goods  and  chattels,  right  and  credits, 
which  were  of  the  said  W.  earl  of  F.  at  the  time  of  his  death,  in  a  cer- 
tain plea  of  debt  for  the  said  6ums  of  £—  and  £ —  making  together  the 
sum  of  £ —  upon  the  said  two  last-mentioned  writings  obligatory,  and 
such  proceedings  were  thereupon  had  in  the  same  court,  that  the  said  J. 

B.  afterwards,  to  wit,  in  the  Same  Michaelmas  Term,  in  the year 

aforesaid,  by  the  judgment  of  the  same  court,  recovered  against  the  said 
R.  earl  of  F.  as  administrator,  with  the  will  annexed  as  aforesaid,  as  well 
the  said  several  debts,  to.  amounting,  &o.  as  also  the  further  sum  of,  fee 
for  the  damages  which  he  had  sustained,  as  well  by  occasion  of  the  de- 
taining of  that  debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended  to  the  said  J.  B.  by  the  court  there  adjudged,  to  be 
levied  of  the  goods  and  chattels  which  were  of  the  said  W.  earl  of  F.  at 
the  time  of  his  death,  and  which  were  of  the  said  W.  earl  of  F.  to  be  ad- 
ministered, if  he  had  so  much  in  his  hands  to  be  administered,  and  if  he 
had  not  so  much  thereof  in  hi*  hands  to  be  administered,  then  the  same 
damages  to  be  levied  of  the  proper  goods  and  chattels  of  the  said  R.  earl 
of  F. ;  wherefore  the  said  defendant  was  convicted,  as  by  the  record  and 

Jroceedings  thereof  remaining  in  the  said  court  of  our  said  lord  the  king, 
efore  the  king  himself  at  Westminster,  more  fully  appears ;  which  said 
judgment  still  remains  in  full  force  and  unsatisfied ;  and  the  said  R.  earl  of 
J?,  saith  that  he  hath  fully  administered  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  W.  earl  of  F,  at  the  time  of  his  death, 
which  hath  come  to  his  hands  to  be  administered,  and  that  he  hath  not, 
nor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  or  ever  afterwards, 
had  any  goods  and  chattels  belonging  to  the  said  W.  earl  of  F.  at  the 
time  of  his  death,  to  be  administered,  except  goods  and  chattels  to  the 
amount  of  £ —  which  are  not  sufficient  to  satisfy  the  said  judgment  in  form 
aforesaid  riven,  and  which  are  subject  and  liable  to  the  satisfaction  thereof, 
and  this,  &c.  Wherefore,  &c. — [If  As  defendant  hoe  no  asset*  whatever 
in  hand,  add  a  plea  cf  plene  administravit  generally.] 
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B*  EXEC17-    0.  D.  1 

hsimM&c.  ate-  f  *^nd.  *e  ■***  defendant,  ty  E.  F.  who  is  admitted  by  the 
Parol' de- "  A.  B.  )  court  of  our  said  lord  the  king  here,  as  guardian  (t)  of  the  said  de- 
murrer by  fendant,  to  defend  for  the  said  defendant,  who  is  an  infant  under  the  age 
f11."*^?1  of  twenty-one  years,  comes  and  defends  the  wrong  and  injury,  when,  &c. 
(  '•     and  says,  that  he  the  said  defendant  is  within  "the  age  of  twenty-one  years, 

to  wit,  of  the  age  of yeaTS,  to  wit,  &c.  (venue)  aforesaid,  and  this 

he  is  ready  to  verify,  wherefore  he  does  not  suppose  that  during  his  mi* 
nority  he  ought  to  answer  the  said  plaintiff  in  his  said  plea,  and  he  prays 
that  the  said  parol  may  demur,  until  the  full  age  of  him  the  said  defend- 
ant, &c. 

Rien  per         [Onerari  non,  as  ante,  954.] — Because  he  with,,  that  he  the  said  de> 

h^fk)7    feQdant  hath  not,  nor  at  the   time  of  the   exhibiting  Tthe  bill  of  the  said 

^•974  1  pk*11^  ^n  this  behalf,  (or,  if  in  C.  P.  or  by  original, "  at  the  time  of 

.        J  the  commencement  of  this  suit")  nor  at  any  time  before  or  since,  had  any 

lands,  tenements,  or  hereditaments,  by  descent  from  his  said  father,  (or 

brother,  $c.  according  to  the  fact),  in  fee  simple,  and  this  he  is  ready  to 

verify,  wherefore  he  prays  judgment,  if  he,  as  son  (or  brother,  £c.)  and 

heir  of  the  said  G.  H.  deceased,  ought  to  be  charged  with  the  said  debt, 

by  virtue  of  the  said  writing  obligatory. 

Flea  by  a       [  Onerari  non,  as  ante,  954.]— Because  he  s^ys,  that  he  the  said  defend- 
deTi9ee  .    ant  hath  not,  nor  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plain- 
ts f/"      tiff,  in  this  behalf,  {or  if  m  Q.  P.  or  by  original,  "  at  the  tijae  of  the  com- 
mencement of  this  suit")  nor  at  any  time  before  or  since*,  had  any  lands, 
tenements,  or  hereditaments,  by  devise  from  the  said  E.  F.  deceased.    And 
this,  &c. — [Conclude  with  a  verification,  and  onerari  rum,  a$  ante,  054.] 

PAYMENT.     C-  D.  } 

Solvit  ad      ats.    >      [Actio  non,  after  craving  oyer,  as  ante,  953.] — Because  he 

&**  (*)•    A.  B.  )  says,  that  be  the  said  defendant,  on  the  said day  of , 

A.  D. aforesaid,  (the  day  of  payment  mentioned  in  the  condition)  in 

the  said  condition  of  the  said  writing  obligatory  mentioned,  paid  to  the 
said  plaintiff  the  said  sum  of  <£ — ,  in  the  said  condition  mentioned,  togeth- 
er with  all  interest  then  due  thereon,  according  to  the  form  and  effect  of 
the  said  condition,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — 
[Conclude  with  a  verification,  as  ante,  907,  sixth  precedent.'] 

[•?75]C.D.i 

Sount pott.    a^    f      *[First  plea,  solvit  ad  diem,  as  in  the  former  precedent;  sec- 
A.  B.  )  ondly,  actio  non,  as  ante,  third  precedent'] — Because  he  says, 

(A)  See  the  forms,  4  East,  485 — 1  Went.  — 2  Sauna. 7.    As  to  the  plea  of  rein,  per 

43.    As  to  thelaw,  Bac.  Ab.  Infancy,  L. —  descent  prater,  a  term  for  life  or  years,  2 

Com.  Dig.  Infant,  D.  and  Pleader,  2  E.  3.  Saund.  7.  h.  4.— 1  Salk.  351  —2  Wils.  49. 

An  infant  devisee  cannot  pray  the  parol  to  See  a  ftnrnvof  rien  per  descent  prater,  a  rec- 

demur,  4  East,  485.  tory,  dec.  Rast.  Ent.  172  b.~ 1  Lil.  Ent.  180. 

(t)  This  is  necessary,  ante,  909,  Vnote  y.  —5  Mod.  121,  122. 

(ifc)  See  the   form  indexed  in  7  Wentw.  (/)  See  the  forms,  2  Rich.  C;  P.  38,  9.    7 

603, 4.— Rast.  Ent.  172.— 2  Rich.  C.  P.  450.*  Went.  603   to  605.    The  devisee  must  be 

— Plead.  A.    364. — Morg.  652. — LU.   Ent.  sued  jointly  with  the  heir,  ante,  469,  but  he 

112 ;  and  as  to  the  pleas  in  general  by  an  should  plead  separately, 

heir,  see   2   Saund.   7,   n.    4— Com.  Dig.  (m)  See  Com.   Dig.  Pleader,    2   W.  29. 

Pleader,  2  E.  3.— -Bac.  Ab.  Heir,  F.    The  Bac.  Ab.  666.    See  precedent,  Morg>  533. 

heir  must  plead  rien  pet  descent  when  he  As  to  evidence  on,  see  Tidd's  Prac.  9th  ed. 

has  no  assets,  or  he  will  be  liable  person-  18,  19.    This  plea  need  not  be  signed  in  E. 

ally  to  the  amount  of  the  debt,  3  T.  R.  685.  B.    5  T.  R.  661,  nor  is  it  the  practice  to 

See  a  plea  of  retainer  by  an  heir,  1  T.  R.  sign  it  in  C.  P.    Non  est  factum  will  not,  in 

454.    As  to  what   are  assets  by  descent,  general,  be  allowed  in  C.  P.  to  be  pleaded 

see  ante,  466,  n.  and  Selw.  N.  P.  5B3,  a.  65.  with  this  plea. 
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that  he  the  said  defendant,  after  the  said  — —  day  of  —  A.  D.  — — ,  wtYmmr, 
in  the  said  condition  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  Aej^Z) 
said  plaintiff  in  this  behalf,  (or,  if  in  C.  P.  or  by  original,  "  before  the 
commencement  of  this  suit")  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
paid  to  the  said  plaintiff  the  said  sum  of  £ — ,  in  the  said  condition  men- 
tioned, together  with  all  interest  then  due  thereon.  And  this,  &c— [  Con- 
elude  with  a  verification,  as  ante,  907,  sixth  precedent  .] 

[ First  plea,  non  est  factum,  after  craving  over  of  ike  bond  and  con&i-  on  annui- 
Uon,  Src.  as  ante,  953  ;  second  plea,  onerart  non,  as  ante,  954.]— Be*  TY  DEED5- 
cause  he  says,  that  the  said  writing  obligatory  was  made  and  entered  into  ^^  *" 
by  the  said  defendant  to  the  said  plaintiff  for  a  certain  peonniary  conside-  bond,  mat 
'  ration  (o)  by  him  given  and  paid  to  the  said  defendant  in  that  behalf  as  no  memo- 
aforesaid  (o)  and  that  no  memorial  of  the  said  writing  obligatory  in  that  ^j^^er 
count  mentioned  'was  enrolled  in  the  High  Conrt  of  Chancery  within  thirty  was  enroll* 
days  (g)  of  the  execution  thereof,  according  to  the  directions  of  a  certain  ?*»  accord- 
act  of  parliament,  made  and  passed  in  the  533  year  of  the  reign  of  his  late  qJ^^  jl. 
Majesty  George  the  Third,  whereby  the  said  writing  in  the  said  declara-  141  \p). ' 
tion  mentioned  is  null  and  void  (r),  and  this  the  said  defendant  is  ready 

(*)  See  form,  Morg.  533,  4,  652. — PI.  A.  memorial,  and   such   objection   should   be 

359.    This  plea  is  given  by  the  stat.  4  Ann.  stated   according   to  the  fact,  and  so  that 

c.  16.  s.  12.  to  an  action  of  debt,  but  the  there  be  no  departure  from  it  in  the  rejoin- 

statute   does    not  extend   to   the   crown,  1  der.    Thus,  in  4  T.  R.  585,  and  2  Hen.  Bla. 

Price,  23.     Semble,  a  post  obit  bond  is  with-  280,  where  to  an  action  of  debt  on  a  bond 

in  the  stat.    4  Ann.  c.  16. — 2  B.  &  A.  82L  given  to  secure  an  annuity,  the  defendant 

When  executors  plead  solvit  post  diem,  and  pleaded  that  no  such  memorial  was  enrolled, 

rely  upon  the  presumption  of  payment  aris-  as  required  by  the  statute,  and  the  rephca- 

ing  from  the  lapse  of  time,  it  is  advisable  in  tion  stated  that  a  memorial  was'  enrolled, 

general  to  plead  solvit  post  diem,  as  well  by  containing  the  particulars  which  the  statute 

the  testator,  as  by  the  executor,  in  separate  directs,  and  the  rejoinder  alleged  that  the 

pleas,  and  see  Rep.  Temp.  Hardw.  133. — 1  memorial  in  the  replication  mentioned,  did 

Srra.  652. — Tidd's  Prac.  9th  ed.  18.  not   truly  set   forth   the   consideration   on 

(0)  Unless  for  a  pecuniary  consideration,  which  the  annuity  was  granted ;  it  was  held, 

the  deed  need   not  be   enrolled.    See   the  that  this  was  clearly  a  departure  from  the 

cases  fully  collected  in  1  Chit.  Co].  Stat.  27,  plea,  see  also  2  Saund.  183  to  188,  but  see 

8,  n.    If  the  consideration  does  not  appear  11  East,  188.  A  plea,  stating  a  defective  me- 

in  the  declaration  or  deed,  set  out  on  oyer  morial,  should  show  that  there  was  no  oth- 

to  have  been  pecuniary,  it  should  seem  the  er  enrolled,  1  Marsh.  155. — 1  New.  Rep.  214. 

plea  ought  to  show  expressly  how  the  con-  (9)  A  memorial,   enrolled   within   thirty 

aideration  arose,  and  see  form,  4  B.  &  C.  69.  days   after   execution-  of  the  deed  by  the 

— 6  D.  &  R.  68,  S.  C.  and  see  7  East,  529.  grantee,  is  good,  though  before  execution  by 

(p)  See  forms,  7  Wentw.  526— 1  East,  the  grantor,  10  Moore,  28.-3  Bing.  215.— 
396.-3  East,  461.— 1  New.  Rep.  214. — 4  6  B.  &  C.  49,  S.  C.  in  error.  And  where  a 
T.  R.  588.-2  Hen.  Bla.  280 — 3  T.  R.  599.  trustee  executed  the  deed  after  enrolment, 
—4  B.  Ac  C.  69.  The  act  now  in  force  re-  it  was  held,  that  such  execution  need  not  be 
lating  to  the  enrolment  of  annuities  granted  enrolled,  1  Stark.  C.  N.  P.  431. 
alter  the  14th  of  July,  1813,  is  the  53  G.  3.  (r)  The  omission  to  memorialize  the  an- 
ts. 141,  which  repeals  "the  17  G.  3.  c.  26,  ex-  nuity,  though  at  request  of  grantor,  will  still 
cept  as  to  annuities  granted  before  that  day.  render  it  void,  2  Chit.  Rep.  34.  An  annui- 
For  the  construction  and  decisions  to  be  put  ty  deed,  and  every  deed,  &c.  by  which  an 
upon  the  53  Geo.  3.  c.  141,  see  fully  the  annuity  is  secured,  is  absolutely  void  if  the 
notes  in  1  Chit.  Col.  Stat.  tit.  Annuity,  p.  memorial  be  not  registered  according  to  the 
23  to  28.  The  circumstances  of  the  53  Geo.  directions  of  the  act,  2  T.  R.  603,  and  if  the 
3.  s.  5,  introducing  a  power  to  the  grantor,  memorial  pf  a  deed  be  defective,  the  whole 
to  enforce  the  delivery  of  copies  of  the  orig-  deed  is  void  to  ail  intents,  5  T.  R.  641. 
inal  deeds,  and  thereby  to  obtain  full  in-  But  where  A.  purchased  an  annuity  for  his 
formation  of  the  transaction,  has  induced  the  -  life,  which  was  regularly  paid  up  to  the 
courts  to  require  less  particularity  in  the  time  of  his  death,  but  no  memorial  of  the 
memorial  than  was  essential  under  the  17  grant  was  enrolled ;  it  was  held  that  A's 
Geo.  3.  c.  26. — 6B.&  C.  371,  The  form  executrix  could  not,  on  that  ground,  insist 
of  the  memorial  is  given  in  the  53  Geo.  3.  c.  that  the  contract  was  void,  and^tecover  back 
141.  If  a  memorial  has  in  fact  been  enrolled,  the  consideration-ononey  paid  for  the  annu- 
but  not  properly  so,  then  the  next  plea  should  ity,  6  B.  Ac  C.  651. 
lie  added,  pointing  out  the  objection  to  the 
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ok  afhui-  to  verify,  wherefore  he  prays  judgment  if  he  ought  to  be  charged  with  the 
ty  deeds,  guy  fofa  j,y  virtu©  <jf  the  said  supposed  writing  obligatory. — [If  a  defec- 
tive memorial  has  been  enrolled,  add  the  following  flea.] 

No  proper  [First  plea,  nan  est  factum,  after  craving  over  of  the  deed,  as  ante, 

e^ed*1  958  >  *?*>**  P1**  **  k**  precedent ;  md  for  a  further  plea  in  this  behalf, 

containing  onerari  nan,  as  ante,  954.] — Because  he  says  that  (t)  no  memorial  of  the 

the  names  said  writing,  containing  the  names  of  all  the  witnesses  thereto  [or,  "  of  the 

neis^s,&c.  d.at0  of  the  8aid  deed  "  w%  "  writing,  &c."  or,  "  of  the  names  of  all  the  par- 
according   ties  thereto,"   or, "  of  the  person  or  persons  for  whose  life  or  lives  the 
to  33  Geo.  said  annuity  (or  rentncharge)   was  granted,"  or, "  of  the  person  or  per- 
fj)C' 141     8ona  by  whom  the  said  annuity  was  to  be  beneficially  received,"  or,  "  the* 
pecuniary  consideration  or  considerations  for  granting  the  said  annuity  (or 
"  rent-charge,")  or,  "  the  annual  sum  or  sums  to  be  paid  thereby,"]  was 
enrolled  in  the  High  Court  of  Chancery,  aceording  to  the  directions  of 
the  act  of  parliament  made  and  passed  in  the  63d  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  whereby  the  said  writing  in  the  said 
declaration  mentioned,  is  null  and  void.    And  this,  4c. — [Conclude  with 
a  verification,  and  onerari  nan,  as  ante,  954.] 

No  memo-      [First  plea,  nan  est  factum,  after  craving  oyer  of  the  bond  and  condi* 
rial  enroll-  tian,  as  ante,  953 ;  and  for  a  further  pled,  £c.  onerari  rum,  as  ante,  954.] 
twenty       ~TBecause  he  says,  that  no  memorial  of  the  said  writing  in  the  said  deck- 
days,  ac-    ration  mentioned,  was  enrolled  in  the  High  Court  of  Chancery  within 
ceding  to  twenty  days  of  the  execution  thereof,  according  to  the  directions  of  a  cer> 
a  26?*).    **"*  acfc  °f  parliament  made  and  passed  in  the  17  th  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third  [or,  if  there  was  a  defective  memori- 
al, then  say,  "  that  no  such  memorial  of  the  said  writing  in  the  said  decla- 
ration mentioned,  as  was  and  is  required  by  the   Statute  hereinafter  men- 
tioned, was  enrolled,  fcc]  whereby  the  said  writing  in  the  said  declara- 
tion mentioned  is  null  and  void.    And  this,  &c. — [  Conclude  with  a  veri- 
fication, and  onerari  nan,  as  ante,  954.    If  a  defective  memorial  was 
enrolled,  add  the  following  plea.] 

No  memo-  [General  issue,  and  the  second  plea  as  in  the  former  precedent;  and  for 
taining  the  a  farther  pka  in  this  behalf,  onerari  nan,  as  ante,  954.] — Because  he 
names  of  says,  that  no  memorial  of  the  said  writing  containing  the  names  of  all  the 
ses  ^jj^witnesses  to  the  execution  thereof  [or,  the  day  of  the  month  and  year 
eTaocordl  when  *the  said  indenture  bears  date,  &c."]  was  enrolled  in  the  High 
ing  to  17  Court  of  Chancery,  according  to  the  directions  of  the  said  act  of  Parlia- 
^°r'3  c>  ment  made  and  passed  in  the  17th  year  of  his  late  Majesty  King  George 
r  *976  -i  the  Third's  reign,  whereby  the  eaia  writing  in  the  said  declaration  men- 
L  J  tioned  is  null  and  void.    And  this,  &c. — ]  Conclude  with  a  verification, 

and  onerari  nan,  as  ante,  954.] 

2r SI^SL       [  Generd  i**ue,  nan  est  factum,  after  craving  oyer  of  the  bond  and  condi- 


•f  the  an* 
writy 


($)  As  to  what  is  a  sufficient  memorial,  how,  should  be  stated,  see  form,  4  B.  &  C. 

see  1  Chit.  Col.  Stat.  tit.    Annuity,  p.  23  to  69.— 6  D.  &  R.  68,  S.  C. 

28,  notes.    The  memorial  might  be  set  oat  («)  The  17  Geo.  3   c.  26,  now  only  re-           | 

in  the  plea,  which  was  done  in  5  B.  &  A.  lates  to  annuities  granted  before  the  14th  of 

445  :  and  see  3  Bing.  215.  July,  1813.    See  the  notes,  ante,  975. 

(t)  If  it  does  not  appear  from  the  declara-  (w)  As  to  these  jpteas,  see  the  notes,  an- 

tion  or  deed  set  out,  that  the  consideration  te,  975. 
was  pecuniary,  the  (act  <f  ite  being  so,  and 
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turn  ae  ante,  986 ;  and  for  a  further  plea,  $c.  actio  nen,  a$  ante,  906.]  on  ahkui- 
— Because  he  says,  that  he  the  said  defendant  did  [here  vver  the  payment  of  TY  PK£DS* 
the  annuity  on  the  day*  mentioned  in  the  bond,  and  which  may  be  ae  foV  on  the  days 
lows  .*]  well  and  truly  pay  to  the  said  plaintiff  yearly  and  every  year,  the  mentioned 
said  annuity  or  sum  of  £ —  in  the  said  condition  mentioned,  by  four  equal  |^e 
quarterly  payments  in  eaoh  year,  on  the  several  respective  days  and  times, 
by  the  said  condition  of  the  said  writing  obligatory,  appointed  .for  the 
payment  thereof,  according  to  the  form  and  effect  of  the  said  condition,  to 
wit,  at,  4c.  {venue)  aforesaid.    And  this,  &c. — [Conclude  with  a  verifica- 
tion, ae  ante,  907,  sixth  form.] 

9 

[Finland  second  pica,  ae  above;  and  for  a  further  plea,  fre.  actio  mm,  Payment 
as  ante,  906.]— Because  he  says,  that  he  the  said  defendant,  after  Ae  ma-  jjfj  **? 
king  of  the  said  writing  obligatory,  and  before  the  exhibiting  the  bill  of  the 
«aid  plaintiff  in  this  behalf  [or,  if  in  C.  P.  or  by  original, "  before  the  com- 
mencement of  this  suit,"]  to  wit,  en,  &c.  at,  &c.  (venue)  aforesaid,  pud 
to  the  said  E.  F.  all  and  every  the  sumsrf  money,  which  had  at  any  time 
before  then  become  due  and  owing  upon  or  by  virtue  of  the  said  writing 
obligatory,  and  the  said  condition  thereof,  after  each  of  the  said  several  re* 
spective  sums  of  money  became  and  were  due  and  owing,  under  and  by 
virtue  of  the  said  writing  obligatory,  and  the  condition  thereof.  And  this, 
Ac. — [Conclude  with  a  verification,  ae  ante,  907,  sixth  form.] 

'[Actio  nan,  after  craving  oyer  of  the  bond  and  condition^  for  the  per-  [  *9T7  ] 
formance  of  award,  ae  ante,  953.] — Because  he  says,  that  the  said  arbi-  °*  *»- 


trators,  named  in  the  said  condition,  did  not,  nor  did  any  two  of  them,  on   VJ^^ 

or  before  the  said day  of A.  D. mentioned  in  the  said  No  awa^ 

condition,  make  any  award  in  writing  under  their  hands,  or  the  hands  of  made  (y). 
any  two  of  them  (this  must  be  according  to  the  averment  in  the  declarer 
Hon),  of  and  concerning  the  premises  in  the  said  condition  mentioned,  and 
so  referred  as  aforesaid,  ready  to  be  delivered  to  the  said  parties  in  differ- 
ence. And  this,  &o. — [Conclude  with  a  verification,  ae  ante,  907,  sixth 
form.'] 

[Actio  non,  after  craving  oyer  of  the  bond  and  condition,  as,  ante,  968.1  ting  fort"h 
— Because  he  says,  that  after  the  making  of  the  said  writing  obligatory,  and  award,  and 

before  the  said day  of  — —  A.  D. in  the  said  condition  men-  *^"»  , 

tioned,  to  wit,  on  the*— —  day  of A.  D. at,  &c.   (venue)  S^^er.8  t 

aforesaid,  the  said  Gr.  H.  and   J.  K.   did  make    their  award   in  writing  formance 
under  their  respective  hands,  of  and  concerning  the  'premises  in  the  said  °f  a  COQdi* 
condition  mentioned,  and  so  referred  to  them  as  aforesaid,  and  ready  to  be  de-  cedenTr*). 
livered  to  the  said  parties  in  difference,  and  did  thereby  award,  arbitrate*  and  [  *978  J 
determine,  that,  &c.  [here  set  forth  the  whole  of  the  award  without  the  red* 
tale,  and  which  award  directed  the  plaintiff  to  perfohn  an  act  which  con- 

(?)  See  4  U  5   Ann.  e.  16.  a.  12,  and  setting  out  the  whole  and  the  rejoinder  will 

Pougl.   519.— Ante,   vol.   i.  Index,   "Pay-  not  be  a  departure,  11  East,  188;  but  see  4 

jnent."  T.  R.  588.    But  the  better  course  seems  at 

(jr)  See  forms,  2  Saund.  184.— 1  Saund.  least  to  add  a  plea  setting  out  the  defective 

03,   165.— 2  Rich.  C.  P.  44.— ftforg.  526.  award,  16  East,   58.— Wats,  on   Awards, 

This  plea  will  suffice  where  there  was  no  211,  notes. — Post,  978.    As  to  the  replica- 

award  whatever,  or  there  was  an   award  tion,  see  2  Saund    62  b.    If  the  award  ap- 

in  feet,   bat  upon  the  face  of  it  it  was  pears  bad  upon  the  face  of  the  declaration, 

not  according  to  the  submission,  and  there-  the  defendant  may  demur. 

fore,  if  the   plaintiff  reply,  setting  out   an  (*)  See  form,  13  East,  23. 
award  partially,  the  defendant  may  rejoin, 
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on  absi-    st&uted  a  vendition  precedent]  as  by  the  sudd  award,  reference  being  there- 

TbonmN  unto  ^a<^1  w^  more  ^Uy  appear,  which  said  matters  above  recited  are  the 
whole  of  the  matters  by  the  said  award  directed  to  be  performed  by  the 
said  plaintiff  and  defendant  respectively.  And  the  said  defendant  in  fact 
saith  that  he  the  said  defendant,  at  the  day  in  the  said  award  in  that  be- 
half directed,  to  wit,  on  the  said day  of A.  D. in  the  said 

award  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid,  requested  the  said 
plaintiff  to,  &c.  (to  perform  the  act  by  the  axoard  directed  to  be  done  by  the 
plaintiff)  and  to  perform  the  said  award  in  all  things  on  his  part  and  be- 
nalf  to  be  performed,  and  the  said  defendant  was  then  and  there  ready  and 
Willing,  and  offered  to  the  the  said  plaintiff  to  perform  the  said  award  in  all 
things  on  his  part  to  be  performed  and  fulfilled,  if  the  said  plaintiff  would 
perform  the  said  award  in  the  several  matters  and  things  directed  to  be 
performed  by  him  the  said  plaintiff;  but  the  said  plaintiff  then  and  there 
wholly  refused  to,  &c.  [state  the  plaintiff ' 8  non-performance  of  the  condi- 
tion precedent]  and  to  perform  the  said  award  in  the  several  matters  and 
things  directed  by  the  said  award  to  be  performed  on  the  part  and  behalf 
of  him  the  said  plaintiff.  And  this,  &c. — [Conclude  with  a  verification,  a* 
ante,  907,  sixth  form.] 

other  See  the  forme  indexed,  7   Wentw.  611,  12.— 18  East,  2S.—Morg. 

SebTonar-  Prec>  523-  Pkad'  A-  852-— 0(Mw'  **  Arbitration,  835  to  865. — TFot- 
titration  son  on  Awards.  Care  must  be  taken  to  state  with  precision  the  ground 
bonds,  Acq.  0f  defense  in  the  plea.    Nil  debet  would  be  a  bad  plea  to  debt  on  bond  for 

the  performance  of  an  award,  and  the  plea  of  non  est  factum  only  puts  in 

issue  the  bond  of  submission. 

If  there  were  an  award  in  fact,  and  the  defendant  rely  upon  some  defect 
therein,  he  should  not  merely  plead  that  no  award  was  made,  because  he 
cannot,  under  that  plea,  go  into  objections  to  the  award  in  point  of  law,  4 
T.  B.  588.— 16  East,  39.  But  see  11  East,  188.— Ante,  977,  note 
b.  If  there  was  an  award  made  which  appears  on  the  face  of  the  declara- 
tion to  have  been  a  defective  one,  the  proper  course  is  for  defendant  to  d& 
mur.  If  it  requires  an  averment  to  show  why  the  award  is  defective,  the 
plea  must  be  framed  accordingly  ;  and  where  the  award -may  or  may  not 
be  final  or  certain,  according  to  intrinsic  facte,  ike  defendant  should  state 
such  facts  in  his  plea,  as  an  award,  that  expenses  already  incurred  in  a 
suit  by  the  parties  were  to  be  allowed  as  part  of  a  sum  of  money,  to  be  con- 
tributed by  each,  is  certain  or  not,  according  to  the  fact,  whether  such  ex- 
penses were  or  were  not  a  matter  in  difference  ;  in  such  case,  if  the  defen- 
dant object  to  the  award  for  uncertainty,  he  should  not  set  out  the  award 
and  demur,  but  plead  specially  the  fact,  to  show  that  in  this  respect  the 
award  was  uncertain,  8  D.  £  R.  483.-2  B.  $  C.  170.  If  the  condi- 
tion of  the  bond  be,  "  that  the  award  shall  be  made  and  ready  to  be  deliv- 
ered to  the  parties,  or  such  of  them  as  shall  require  it  on  such  a  day,"  \f 
the  defendant  have  requested  the  arbitrator  to  deliver  the  award  on  that 
day,  and  the  arbitrator  neglect,  or  refuse  so  to  do,  the  defendant  should 
not  plead  "  nul  agard"  only,  but  should  plead  specially,  that  he  requested 
the  arbitrators  to  deliver  the  award,  and  they  refused  so  to  do,  1  Sound. 
827  b.  n.  3.  So  if  the  defendant  rely  upon  the  nonperformance  by  the 
plaintiff  of  a  condition  precedent,  or  that  the  award  was  not  ready  to  be 
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delivered,  he  should  plead  those  facts  specially,  2  Saund.  188  to  188. —    ow  arbi- 
2  Sound.  827  b.  TRAT,0N 


BONDS. 


As  to  a  plea  of  performance  generally,  see  the  precedent  and  notes,  in  1 
Sound.  824. 

■ 

Partiality,  and  improper  conduct,  in  an  arbitrator  in  making  his  award 
without  hearing  the  defendant  and  his  mmtness,  cannot  be  pleaded  in  bar  [  *979  ] 
to  an  action  on  the  bond,  conditioned  for  the  performance  of  the  award,  but 
is  only  matter  for  application  to  the  equitable  jurisdiction  of  the  court  to  set 
aside  the  award,  8  Met,  844.— 1  Sawnd.  827  b;  and I  see  5  B.  £  C.  534s 

~  D.  $  R.  295,  S.  0. 


Neither  can  a  parol  agreement  between  the  practice  to  waive  and  aban- 
don the  award  be  pleaded  to  such  action,  8  East,  344.— 1  Saund.  827  a, 
n.  3.  80.  81. 

But  the  omission  of  the  arbitrators  to  award  upon  a  part  of  the  matter 
in  difference  may  be  pleaded,  16  Met,  58.-2  B.  A  O. 170.— 8  D.  A 
B.  438,  S.  O. 

To  debt  on  bond  for  the  performance  of  an  award  the  defendant  cannot 
plead  that  he  revoked  the  arbitrators'  authority,  for  he  would  thereby  admit 
a  breach  of  the  condition  of  the  bond,  see  5  Taunt.  825. — 8  Rep.  162. — 
1D.#R>  106.— 5  B.  $  A.  507,  S.  C. 

As  to  the  plea  of  foreign  attachment,  see  Ld.  Raym.   636. — 3  East, 


[  Onerari  non,  as  ante,  954.] — Because  he  s^ys,  that  bo  writ  or  proeeBS    °*  *J^ 
whatsoever,  whereupon  the  said  plaintiff  could  and  might  be  arrested  and  JJ**8  ^* 
held  to  bail,  returnable  in  the  court  of  out*  said  lord  the  king,  before  the  m°thew^ 
king  himself  (or,  in  0*  P.  "  in  the  said  court  of  our  said  lord  the  king  of  in&l  action 
the  Bench  at  Westminster,")  was  sued  and  prosecuted  by  and  at  the  suit  W' 
of  the  said  plaintiff,  in  the  said  suit  in  the  said  condition  mentioned. 
And  this,  4c. — [Conclude  with  a  verification,  and  onerari  non,  as  ante, 
954.] 


J  First  plea,  non  est  factum,  as  ante,  952 ;  second  plea,  actio  non,  as  ante,  Flea,  that 
.] — Because  he  says,  that  the  said  sheriff  of was  not  commanded  sheriff  WM 

by  the  said  writ  of  latitat,  in  the  said  declaration  mentioned,  to  take  the  manded'by 
said  E.  F.  in  manner  and  form  as  the  said  plaintiff,  assignee  as  aforesaid,  latitat  to 
hath  above  thereof  in  the  said  declaration  in  that  behalf  alleged,  and  of  this  ^L^" 
the  said  defendant  puts  himself  upon  the  country,  &c. — \frMrdplea,  actio  £  declared 

non.] — Because  he  says,  that  no  such  writ  of  latitat,  as  in  the  said  decla-  tion  alleg- 
ed. 

(a)  See  the  general  note,  post,  963.    Nil  2  Lord  Raym.  1500.— 2  Stra.  778.— Fort. 

detct  is  a  bad  j>lea  to  a  debt  on  a  boil  bond,  363,  367 5  Burr.  2586.    See  the   forms, 

2  Wils.  10- — 25  Esp.  38.  Morg.  Prec.  513,  514,  507.— 7  Wentw.  613. 

(b)  The  defendant  must  plead  specially, 
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on  bail  ration  mentioned,  ever  issued  oat  of  the  court  of  oar  lord  the  king,  before 

bonds.  ^e  yng  himgeif^  against  the  said  E.  F.  in  manner  and  form  as  the  said 

norac***  pkktiff  hath  above  in  the  said  declaration  in  that  behalf  allege^,  and  of 

writ  of  la-  this  the  said  defendant  puts  himself  upon  the  country,  &c. — [Fourth  plea, 

titat  ever  actio  non.~\ — because  he  says,  that  there  is  no  such  record  of  the  supfjos- 

^oedfl  ed  affidavit  of  the  cause  of  action  of  the  said  plaintiff  against  the   said  E. 

there  ww  ^.  affiled  of  record,  in  the  said  court  of  our  lord  the  king,  before  the  king 

noaffida-  himself,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  *com- 

vit  of  the  plained,  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 

action  filed  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 

of  record    thereof  against  the  said  defendant,  &c. 
jc);  ^ 

pi    to         ^^  *^e  8a^  defendant,  &c.  comes  and  defends,  &c.  and  says,  that  the 
bau)  Sat    Mttd  plaintiff  ought  not  further,  Ac.  [anerari  rum.]    Because  he  says,  that 
after  the     at  the  time  of  executing  the  writ  of  our  lord  the  king,  of  testatum  fieri 
com'        facias  y  hereinafter  mentioned,  there  was  due  and  owing  from  the  said  J. 
me^t  of     F.  to  the  said  plaintiff,  for  and  on  account  of  the  said  debt,  damages,  costs, 
the  action,  and  charges  in  the  said  declaration  mentioned,  the  Sum  of  £ —  of  lawful 
the  d^ied  money  of  Great  Britain,  and  no  more,  to  wit,  at  Westminster,  in  the  said 
on  the        county ;  and  the  said  defendant  further  says,  that  after  the  said  affirmance 
principal    of  the  said  judgment,  and  the  said  adjudication  of  the  said  court  of  Exche- 
w^ofifen  Q*6*  Chufcber,  (this  must  agree  with  the  facts)  and  before  the  exhibiting  of 
facias  (5)?  the  said  bill  of  the  said  plaintiff  in  this  behalf,  to  wit,  on,  &c.  in  [Hilary] 
Term  last  past,  the  said  plaintiff,  for  the  obtaining  the  said  money  then  due  to 
him,  in  respect  of  the  debt,  damages,  costs  and  charges  aforesaid  caused 
to  be  issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  the  said  court  then  and  still  being  at  Westminister,  in  the  county 
of  Middlesex,  upon  the  said  judgment  and  adjudication,  a  certain  writ  of 
our  lord  the  king,  called  a  [testatum  fieri  facias']  directed  to  the  sheriff  of 
D.  agaiust  the  said  J.  F.  by  which  said  writ  our  said  lord  the  king  com- 
manded the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said  J.  F. 
and  his  bailiwick,  he  should  cause  to  be  levied  the  said  sum  of  £ —  which 
the  said  plaintiff,  therein  called  J.   L.  clerk,  lately  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westminster,  recovered  against 
the  said  J.  F.  for    the  debt   aforesaid,  which  was   adjudged  to  the  said 
plaintiff  in  the  said  court,  which  he  had  sustained ;  also  the  said  £ —  ad- 
judged te  the  said  plaintiff  in  the  court  of  Exchequer  Chamber,  before  the 
justices  of  the  Common  Bench  and  barons  of  the  Exchequer,  of  the  de- 
gree of  the  coif,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided^  for  his  damages,  costs,  and  charges  which  he  had  sustained 
by  reason  of  the  delay  of  the  execution  of  the  judgment  aforesaid,  and  by 

Srosecuting  the  said  writ  for  cause  of  error  brought  thereupon  by  the  said 
•  F.  against  the  said  plaintiff  in  the  said  Exchequer  Chamber,  and 
that  the  said  sheriff  should  have  the  money  before  our  lord  the  lung 
at  Westminster,   on    [Monday  next   after   eight   days   of  the   Purifi- 


ced 


c)  See  forms  referred  to,  and  note  b,  ore-    pleas  were  founded  on  this   mistake,  and 
ing  page.    In  this   case,   there  having    defendant  obtained  a  verdict,  2  Caxnpb.  270, 


beet  a  misnomer  in  the  former  writ,  and  and  see  2  Taunt.  399. — 8  East  32$. — Ante, 

the  declaration  in  the  present  action  stating  446,  n.    A3  to  whom  this  is  pleadable;  see 

that  a  writ  was  issued  against  the  now  de-  ante,  447,  note, 

fendant  by  the  name  of  L.  F.  the  above  (d)  See  Petersdorf  on  Sail,  367. 
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cation  of  the  Blessed  Virgin  Mary,]  to  render  to  the  said  plaintiff  for  on  bail 
his  debt  and  damages  aforesaid,  and  that  he  should  then  have  there  that  B01™- 
wrib,  upon  which  said  writ  afterwards,  and  before  the  delivery  thereof  to 
the  said  sheriff,  was  indorsed  according  to  the  course  and  practice  of  the 
said  court,  a  direction  from  the  said  plaintiff  to  the  said  sheriff  to  levy  the 
sum  of  £ —  besides  interest,  poundage,  and  officer's  fees ;  and  which  said 
writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to 

wit,  on  the day  of at  T.  in  the  county  of  D.  was  delivered  to 

■  then  being  sheriff  of  the  said  county  of  D.  to  be  executed  in  due 
form  of  law ;  by  virtue  of  which  said  writ  the  said  sheriff  afterwards,  and 
before  the  return  thereof,  and  after  the  last  continuance  of  the  plea  afore- 
said, that  is  to  say,  after  the day  of in  [Hilary]  Term  last, 

from  which  time  the  plea  aforesaid  was  last  continued  here,  to  —  in 
this  same  Term,  and  before  this  day,  and  after  the  exhibiting  of  the  biH 
of  the  said  plaintiff,  that  is  to  say,  on,  &c.  within*  his  bailwick,  to  wit,  at, 
&c.  aforesaid,  did  cause  to  be  levied  of  the  goods  and  chattels  of  the 
said  J.  F.  the  said  sum  of  £ —  being  all  the  money  then  due  and  "owing  [  *981  ] 
to  the  said  plaintiff,  upon  and  by  virtue  of  the  said  judgment  and  adjudi- 
cation, and  all  interest  then  due  thereon,  and  also  the  poundage  of  him  the 
said  sheriff,  and  officer's  fees,  as  he  was  directed  by  the  said  indorsement 
so  made  on  the  said  writ,  &c.  as  aforesaid ;  and  this,  &c.  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  further  to  have  or  maintain  his 
said  action  thereof  against  ham,  &o. 

[Onerari  nan,  a*  ante,  964.] — Because  he  says,  that  after  the  making  pieaty 
of  a  certain  act  of  parliament,  made  and  passed  in  the  23d  year  of  the  gJJJ  <*£* 
reign  of  the  lord  Henry  the  Sixth,  formerly  King  of  England,  to  wit,  on  the  wi 

the day  of A.  D. to  wit,  at,   fcc.  (venue)  aforesaid,  the  was  taken 

said  E.  F.  in  the  said  declaration  of  the  said  plaintiff  named,  was  arrest-  ^  ease 
ed  at  the  suit  of  the  said  plaintiff  under  color  of  the  said  writ,  in  the  said  after  ren^n 
declaration  mentioned,  by  the  said  G.  H.  who  then  and  there  was  sheriff  of  writ, 

of  the  said  county  of and  the  said  E.  F.  was  kept  and  detained  by  cj^tTary  to 

the  said  sheriff,  in  the  custody  of  him  the  said  sheriff,  under  color  of  the  23  h^^ 
said  writ,  and  under  the  said  arrest,  for  want  of  his  finding  bail  for  his  ap-  c.  9.(«). 

pearance  before  his  said  Majesty,  from  the  said day.  of A.  D. 

— —  aforesaid,  and  until  after  the  said  *  ■  ■  day  of mentioned  in  the 

said  writ,  and  until  he  the  said  defendant  as  bail  or  surety  for  the  said  E. 
F.  afterwards,  and  after  the  return  of  the  said  writ,  to  wit,  on  the  — 

day  of A.  D.  -—  aforesaid,  at,  fcc.  (venue*)  aforesaid,  by  the  said 

writing  in  the  said  declaration  mentioned,  bearing  date  the  —  day  of 

A.  D. aforesaid,  but  in  fact  sealed  by  the  said  defendant,  and 

by  him  delivered  as  his  act  and  deed,  on  the  said day  of A. 

D. aforesaid,  and  not  before  the  return  of  the  said  writ,  became 

bound  to  the  said  then  sheriff,  in  the  said  sum  of  £ —  under  the  condition 

(«)  See  forms  of  pleas  of  ease  and  favor,  507,  and  other  forms,  7  Wentw.  613,  but 

Brownl.  Red.  222. — 7  Wentw.  613,  14. — 1  this  is  unnecessary,  the  statute  being  a  pnb- 

Saund.  15,   167.-2  Saund.  76 ;  and  as  to  lie  act,  2  T.  R.  575,  and  if  it  be  mis-recited, 

this  plea  in  general,  see  Com.  Dig.  Pleader,  the  mistake  will  be  fatal,  Lord  Ravm.  382. 

2  W.  25.— 1  Saund.  163,  n.  2.-2  Saund.  60,  — Dougl.  94,  97.-6  T.  R.  776.-5  Wentw. 

in  notes.    It  has  been  usual  in  precedents  48,  n.  a.    It  the  bond  be  void  on  the  face 

of  this  plea,  to  set  forth  a  great  part  of  the  of  it,  the  plea  of  rum  est  factum  will  suffice, 

Statute,  see  Lil.    Ent.    126.— Morg.   Prec.  4M.&S.  388.-2  T.  R.  575. 
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on  bail    above-mentioned,  *for  «ase  and  favor  to  be  shown  by  the  said  sheriff  to 
bonds.     ^e  g^  -g   -p  from  his  said  imprisonment,  and  from  his  deliverance  there- 
from, to  be  had  and  obtained ;  which  said  writing  the  said  then  sheriff 
then  and  there  took  of  the  said  defendant,  by  color  of  his  said  office  of 

sheriff  of  the  said  county  of contrary  to  the  Statute  aforesaid,  and 

so  the  said  defendant  saith,  that  the  said  writing  so  brought  here  into  court, 
is  void  in  law  by  force  of  the  said  statute.  And  this,  4c. — [Conclude 
teith  a  verification  and  onerari  non,  a*  ante,  954.] 

Compemit  .     [Actio  non,  an  ante,  906,  first  form.'] — Because  he  says,  that  the  said 
addiem(f).  e.  F.  did  appear  before  the  lord  the  king  [or,  in  C.  P.  "  before  his  ma- 
jesty's justices"]  at  Westminster,  on in  the  said  condition  of  the  said 

writing  obligatory  mentioned,  according  to  the  form  and  effect  of  the  said 
condition ;  as  by  the  record  of  the  said  appearance  remaining  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  [or,  in  C.  JF\ 
"  before  his  said  Majesty's  justices,"]  at  Westminster  aforesaid,  more  fully 
appears.  And  this,  &c. — [Conclude  with  a  verification,  by  the  record,  a$ 
ante,  907,] 

other  Defendant  may  plead  non  est  factum ;  nil  debet,  is  a  bad  plea,  and  if 

pleas.  pleaded,  plaintiff  should  demur  to  it,  for  if  he  join  issue  on  it,  he  will  be 
bound  to  prove  every  material  averment  in  his  declaration,  and  also  let  the 
defendant  into  any  defense  which  he  may  have  to  the  action.  5  JEsp.  88  ; 
see  1  Selw.  N.  P.  583.  Defendant  may  show  under  the  plea  of  non  est 
*  factum,  a  material  variance  between  the  bond  and  condition,  a*  set  forth 
in  the  declaration.  2  Marsh.  96.-6  Taunt.  894,  S.  C.—B.  $  M.  98, 
or  that  the  bond  is  void  by  erasure,  alteration,  cancelling,  £c.  5  Co.  119. 
— Co.  Lit.  356,  n.  or  by  matter  of  fact  that  voids  it  in  law,  a»  coverture. 
—12  Mod.  609.— 2  Campb.  272.— Lunacy,  2,  Str.  1104.— 3  Campb. 
126.  Drunkenness,  B.  N.  P.  172.  or  that  it  was  delivered  as  an  escrow, 
4  JEto.255 ;  ante,  962 ;  that  it  was  taken  and  dated  after  the  return-day 
of  the  writ,  4  M.  $  S.  338.-2  T.  B.  569,  or  that  the  condition  woe  not 
fitted  up  when  it  was  made,  3  Camp.  181 ;  see  Com.  Dig.  Fait,  a  1. 
But  intrinsic  matter,  which  shows  that  the  deed  woe  voidable,  a*  that  it  was 
not  made  according  to  the  23  H.  69.  c.  9,  or  that  there  was  no  process  to 
arrest  ike  defendant,  Say.  116,  must  in  general  be  pleaded.  The  circum- 
stance of  the  action  being  brought  in  Hie  wrong  court,  as  we  have  seen,  can- 
not be  taken  advantage  of  under  this  plea,  ante,  445.  n.  The  irregular- 
ity should  be  made  as  a  ground  of  motion,  to  set  aside  the  proceedings,  as 
defendant  should  plead  in  abatement  or  demurrer,  ante,  445,  n»  If  the 
bond  or  condition  be  incompatible  with  the  83  Ben.  6.  c  9,  and  the  de- 

(/)  See  forms,  5  "Wentw.  470,  478. — Lil.  mon  Fleas  to   be  entered  in  the   filacer's 

Ent.  114,  124,  479,  498.— Brownl.  Red.  200.  book,  J  Taunt.  23 ;  and  see  6  Taunt.   167. 

Replication,  &c. — 1   Taunt.    23.     Upon  a  This  plea  need  not  be  signed  in  C.  P.  Tidd, 

replication  of  nul  tiel  record,  the  court  will  725.    See  form  of  replication  of  nul  tid  rt- 

direct  the  day  of  the  appearance  of  the  Com-  card,  Lil.  Ent.  114,  498. 
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feet  appear  in  the  decimation;  it  need  not  be  pleaded,  and  tike  objection    on  bail 
will  be  bad,  even  after  verdict.    2  T.  R.  596.  B0NDS- 

» 

The  mere  practice  of  the  court  cannot  be  pleaded  if  the  practice  does  not 
go  to  the  merits  of  the  defense,  such  a  plea  neither  avoids  nor  denies  the 
facts  in  the  declaration.  The  mode  of  taldny  advantage  of  irregularities 
in  practice,  is  by  application  to  the  court,  or  by  plea  in  abatement,  5  Mo*. 
168. — 1  B.  $  A.  393.  The  defendant  eamot  plead  that  the  cause  was 
out  of  court,  for  want  of  a  declaration  before  the  assignment  of  the  bond 
was  taken,  2  East,  442. 

Matters  of  defense  in  equity,  7  Hast,  153. — 10  Hast,  377,  or  merely 
founded  on  the  discretion  of  ike  court,  cannot  be  pleaded.  2  East,  442. — 
4  ib.  311.— 7  ii.  153.— 2  Camp.  396.  Thus  it  cannot  be  pleaded  that  the 
action  is  brought  for  the  benefit  gf,  or  as  trustee  for  the  sheriff's  officer,  7 
East,  147  ;  and  see  1  Lev.  235. 

It  may  be  pleaded  by  bail  that  the  principal  was  taken  under  an  attach- 
ment for  nonpayment  of  costs,  2  JB.  $  A.  56. — 4  Price,  23. 


The  defendant  may,  in  dto  action  by  the  assignee  of  the  sheriff,  plead 
generally  that  the  bond  nas  not  assigned  cmovding  to  the  statute.  Willes, 
408.     2  Sound.  61,  n. 

•  *See  the  precedents  of  pleas  in  action  on  replevin  bonds,  7  Wentw.  621.  [  #988  } 
Willea,  5,  6. —  12  East,  585. — Morg.  516.    As  these  pleas  do  not  very  onhot*- 
frequently  occur  in  practice,  it  is  sufficient  to  refer  to  the  above  prece-      TIN 
dents.    Whatever  may  be  a  defence  to  the  action,  except  a  mere  matter    BOims* 
of  practice,  should  be  pleaded  specially.    As  to  what  is  a  defense,  see 
ante,  457,  notes ;  and  Wilkinson  on  Replevin.    The  court  will,  in  some 
cases,  in  an  action  on  a  replevin  bond,  give  relief  without  plea.    2  B. 
&  B.  107.— 4  Moore,  618;  aa  where  execution  has  been  issued,  and 
levied  and  paid  toavowment  before  the  action  on  .the  bond.    But  the 
court  will  not,  in  general,  set  aside  the  proceedings,  on  the  ground  that  the 
action  is  commenced  before  the  condition  has  been  broken,  because  it  will 
be  a  good  defence  to* the  action.    5  Taunt.  776.    Defendant  may  plead 
that  there  was  fraud  in  obtaining  the  judgment,  2  Marsh.  392.-7  Taunt 
97.-6  Moore,  495. 

[First  plea,  non  est  factum,  after  craving  oyer  of  bond  and  condition,  as  «*  bast**- 
ante,  953 ;  second  plea,  actio  non,  as  ante,  906,  third  form.'] — Because  he     ^^ 

(g)  See  the  declaration  on  the  bastardy  wardens,  Ac.  this  plea  is  sufficient,  but  if,  m'^L|f.  ** 

bond,  setting  out  the  condition;  ante,  440,  as  is  frequent,  the  condition  be  for  the  pay-  /£) 

and  the  precedents  of  pleas,  2  Saund.  61. —  ment  of  a  specific  sum  per  week  for  the  ^°'° 

7  Wentw.  615,  616.    1  Hen.  Bla.  253.—  maintenance    of   the    child,     performance 

Plead  A.  290.    See  the  law,  Burn,  J.  tit.  must  be  pleaded  specially,  see  1  B.  Ac  P. 

u  Bastards,11  26th  edit.    If  the  condition  of  638,  640,  n.  a.  b..    1  Saund.  116,  n.  1.    Care 

the  bond  be  merely  to  indemnify  the  church-  also  must  be  taken  to  plead  specially  in  ex- 

Vol.  m.  11 
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on  Burnt-  lays,  fat  the  said  ohnrehwardetis  and  overseers  of  the  poor  of  the  parish  of 
dy  bords.  aforesaid,  at  the  time  of  making  the  said  writing  obligatory,  and  nam- 
ed in  the  said  condition  thereof,  and  their  successors  for  the  time  being, 

and  the  inhabitants  and  parishioner*  of  the  said  parish  of at  the  time 

of  making  the  said  writing  obligatory,  and  mentioned  in  the  said  condition, 
•and  their  successors  for  the  time  being  have  not,  nor  have,  nor  hath,  any 
or  either  of  them  at  any  time  since  the  making  of  the  said  writing  obligato- 
ry, hitherto  been  in  any  manner  whatsoever  damnified  for,  or  by  reason 
or  means,  or  oq  account  of  any  matter,  cavse,  or  thing  in  the  said  condi- 
tion of  the  said  writing  obligatory  mentioned.  And  this,  &c. — [Conclude 
urith  a  verification,  as  ante,  907,  sixth  form.'] 

[  *984  ]  *[First  plea,  non  est  factum,  as  cntte^  962 ;  second  plea,  non  damnifi- 
That  after  catus,  as  ante,  983  ;  third  plea,  actio  non,  as  ante,  906.] — Because  he 
^^yhe  sayB,  that  after  the  making  of  the  said  writing  obligatory  and  condition,  and 
bond,  tke  before  the  birth  of  the  said  child  whereof  the  raid  [Mary  P.}  declared 
woman  herself  to  be  pregnant  as  aforesaid,  the  said  [Mary]  voluntarily  removed 
™^£f y  heroetf  from  the  said  pariah  of  [Fartrishow,]  to  the  pariah  of  [Talgarth,] 

into  anoth-  in  the  county  aforesaid,  and  afterwards,  to  wit,  on  the day  of 

er  parish,  'mj  &c.  -was  delivered  of  the  said  child,  in  the  said  condition  mentioned, 
ch^wms  whereof  the  said  [Mary]  had  so  declared  herftelf  pregnant  as  aforesaid,  in 
there  born  the  pariah  of  [Talgarth]  aforesaid,  the  said  ohild  being  then  and  there  born 
and  settled,  a  bastard ;  by  reason  whereof  the  said  child  was  lawfully  settled  in  the  said 
therefore  P&rish  of  [Talgarth,]  and  was  not,  nor  at  any  time  since  the  birth  thereof 
plaintiff's  hath  been  chargeable  to  er  lawfully  settled  in  the  said  parish  of  [Fartri- 
to*  of  show]  ;  and  so  the  said  defendant  saith,  that  if  the  above-named  churoh- 
w^^wn  warden^  or  overseers  of  the  said  parish  of  [Partrishow,]  and  their  sucoes- 
damnified  sors  for  the  time  being,  and  the  inhabitants  and  parishioners  of  the  said  pa- 
(*)•  rish  of  [Partrishow]  for  the  time  being,  or  any  or  either  of  them,  have  been 

at  all  damnified  by  reason  of  the  birth,  education,  or  maintenance  of  the 
said  child,  or  by  reason  of  any  charge  touching  the  same,  the  said  church- 
wardens, overseers,  and  inhabitants  of  the  parish  of  [Partrishow,]  have  been 
so  damnified  by  their  own  voluntary  act,  and  of  their  wrong,  and  this, 
&e.—[Conelude  with  a  Verification,  as  ante,  907,  siafh  form.'] 

ok  ctdem.  [Actio  non,  after  craving  oyer  of  the  bond  and  condition,  as  ante,  953.] 
nity  4 — Because  he  says,  that  the  said  plaintiff  hath  not,  at  any  time  since  the 
Non  dam-  ma'^ng  °f  &e  8a^  writing  obligatory  and  condition  thereof,  hitherto  been 
Meatus  (t)  in  anywise  damnified,  by  reason  or  means  of  any  matter,  cause,  or  thing 
£*986  ]  *in  the  said  condition  of  the  said  writing  obligatory  mentioned.  And  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

ease  of  performance,  for  if  the  defendant  wrong,  as  such  rejoinder  would  be  a  de- 

plead   non    dammfitatus,   he   cannot    after-  parture,  2  Saund.  184. — Ante,  977,  n.  y. 
wards  rejoin  that   the  plaintiff  would   not       (i)  See  note  to  the  former  precedent,  and 

v  suffer  him  to  support  the  child,  or  that  the  to  the  forms,  9   Wentw.  616   to   621. — 1 

plaintiff  was  damnified  of  his  own  wrong,  Saund.   115.     When  the   condition   of  the 

at   such  rejoinder  would  be  a   departure,  bofid  is  merely  to  indemnify,  this  plea  is 

ante,  977,  n.  y. — 2  Saund  83.  sufficient,  but  when  the  condition  stipulates 

(h)  It  is  proper  to  plead  this  specially ;  to  perform  any  particular  act,  performance 

for  n  the  defendant  only  plead  non  damni-  must  be  specially  pleaded,  1  Saund.   116,  n. 

Jicatus,  he  cannot  afterwards  rejoin  that  the  1,  as  in  the  following  precedents,  1  B.  & 

plaintiffs    were   damnified    in   their  own  P.  638, 640. 
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[Actio  non,  as  ante,  906.] — Because  he  says,  thai  if  plaintiff  has  been  °*  m**- 
dfied  for  or  by  reason  or  means,  or  on  account  of  any  matter,  cause,     JJJ^. 
or  thing,  in  the  said  condition  of  the  said  writing  obligatory,  [or,  when  the  p^  ttiat 
breach  is  stated  in  the  declaration,  say,  "in  the  Said  declaration,"]  men-  if  plaintiff 
tkmed,  the  said  plaintiff  has  been  so  damnified  of  bis  own  wrong,  and  by  sliSe^d 
and  through  his  own  means  and  default.    And  this,  &c. — [Conclude  with  JJJ  <J^fl 
a  verification,  a*  ante,  QO^sixthformJ]  by  his  own 

wrong  and 

[Actio  nan,  as  ante,  906.] — Because  he  says,  that  he  the  said  defend-  To.decU- 
ant  did  pay  the  arrears  of  the  said  annuity  to  the  sa£4  Ann,  and  every  part  ration  to 
thereof,  and  well  and  sufficiently  save,  protect,  defend,  keep  harmless*  v^°?L 
and  indemnified  the  said  Joseph  Walker,  his  executors  and  administr*-  pay  money 
tors,  and  his  and  their  goods,  estates,  and  effects,  from  and  against  the  andindem- 
payment  of  the  said  sum  ef  money  mentioned  in  the  said  schedule  in  the  ^^^t 
said  declaration  mentioned,  and  from  and  against  all  actions,  suits,  claims,  did  pay 
and  demands,  for  or  upon  account  of  the  same,  according  to  the  tenor  and  andutdem- 
eflbct,  true  intent  and  meaning  of  the  said  .covenant  in  the  said  indenture  *"*?' 
contained,  and  of  this  he  the  said  defendant  puts  himself  upon  the  coun- 
try, &c. 

{Actio  non,  after  craving  oyer  (J)  of  the  bond  and  condition,  and  set-  or  bonds 
ting  otU  the  latter,  a»  ante,  953.] — Because  he  saith,  that  he  the  said  d»-  /^bLancs 
fendanj  did  (m)  from  time  to  time,  *and  at  all  times  after  the  making  of  the    of  oovs- 
said  writing  obligatory,  and  the  said  condition  thereof,  well  and  truly  ob-    NA3rt8- 
serve,  perform,  fulfil,  and  keep  all  and  singular  the  articles,  clauses,  pay-  ^tan*" 
ments,  conditions,  and  agreements  in  the  said  condition  of  the  said  writing  generally, 


obligatory  specified,  comprised,  and  mentioned,  in  all  things  therein  con-  of  bond 
tained  on  his  part  and  behalf  to  be  observed,  performed,  fulfilled,  and  Xf^™. 
kept,  according  to  the  tenor  and  effect;  true  intent  and  meaning  of  the  said  formance ' 


condition  of  the  said  writing  obligatory.  And  tins,  &c. — [Conclude  with  or  acts 
a  verification,  at  ante,  907,  sixth  form,'}  nientioned 

(k). 
[See  the  notes  to  the  forme*  precedent,  and  the  forms  in  3  Wills.  888.  £  *986  ] 
—Oowp.  575,  6.-2  Sound.  409.     The  plea  may  be  in  the  fallowing  h*  like 
form:— Actio  non,  after  waving  oyer  of  the  bond  cttyd  condition,  contain*  %£fi£!m- 
ing  stipulations  not  to  perform  some  aets  and  to  perform  others,  as  also  ed  for  the 
stipulations  in  the  disjunctive  or  alternative,  and  in  the  affirmative  and  perfonn- 
setting  out  the  condition,  as  ante,  953.] — Because  be  saith,  that  he  the  said  ^^ 
defendant  did  not,    &c.      [alleging  that  defendant  did  not  do  any  of  negative  as 
the  aets  he  stipulated  not  to  perform,  and  which  may  be  in  the  words  of  .*&?* 

affirmative 

(k)  Where  all  the  covenants,  fee.  in  the  particularly  stated,  1  Saund.  116>  17,  note  covenants, 

bond  are  in  the  affirmative    and  not  in  the  1. — 4  East,  344. — Ante,  vol.  i.  Index,  tit.  Observ- 

negative,  nor  in  the  disjunctive  nor  alterna-  "  Performance."  BXSXX  0f  $& 

rive,  performance  may  be  pleaded  generally       (/)  A  defendant   cannot  plead  perform-  negative 

in  the  words  of  the  condition,  and  the  plain-  ance  of  the  condition)  without  praying  oyer  covenants, 

tiff  must  in  his  replication  show  a  breach,  and  setting  out  the  condition  m  hoc  verba, 

2  Saund.  410,  n.  3. — 4  East,  340,— Com.  2  Saund.  409,  note  2. 
Pig.  Pleader,  E.  26—1  Saund.   116,  note  1.       (j»)  In   pleading  performance   generally, 

— Ante,  vol.   i.  Index,  tit.  "  Performance."  the  allegations  in  the  plea  are  usually  in  the 

See  the  precedents  of  performance  gener-  words  of  the  condition,  unless  the  thing  to 

ally,  7  wentw.  Index,  537,  but  if  there  be  be  performed  be  specific,  in  which  case  the 

anything  specific  or  particular  in  the  thing  time  and  mode  or  performance  should  be 

to  be  performed,  though  consisting  of  num-  specially  stated,  see  ante,  985,  note  k. 
ber  of  acts,  performances  of  each  must  be 
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on  Bom*   the  condition,  see  the  precedent,  2  Sound.  409,  <m&  then  proceed  to  state 

pottAJWB  ***  defendant's  performance  of  the  alternative  covenant,  according  to  the 

qb  oove.  fact  which  may  be  as  follows  .*]     And  the  said  defendant  in  fact  saith,  that 

nakto.    he  the  said  defendant,  after  the  making  of  the  said- writing  obligatory,  to  wit, 

Perform-    on   the  day  of  A.    D.  at,   ic.   aforesaid,   did,  &c. 

eto^ySairt    [Here  state  the  performance  by  the  defendant,  of  the  alternative  covenant, 
•rdujwc-  i.  e.  that  he  did  one  or  other  of  the  acts  which  he  had  the  option  to  perform, 
tive  cove-    an£  fjien  g^^  generally  the  defendant?*  performance  of  the  affirmative 
Perform-    covenants,  as  follows  :] — And  the  said  defendant  farther  saith,  that  he  the 
aace  of  the  said  defendant  did  from  time  to  time,  and  at  all  times,  after  the  making 
aj^r^A    °^  *^B  8a^  wr^mS  obligatory,  well  and  truly  observe,  perform,  fulfil,  and 
keep,  all  and  singular  other  the  articles,  clauses,  payments,  conditions, 
and  agreements,  in  the  said  condition  of  the  said  writing  obligatory  speci- 
fied, comprised  or  mentioned  in  all  things  therein  contained  on  his  part 
and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  condition  of  the  said 
writing  obligatory.    And  this,  ,&o. — [  Conclude  with  a  verification,  as  ante, 
907,  si&hform.] 

Perform-  [Actio  non,  as  ante,  953,  after  craving  over  of  the  bond  and  condition, 
SnSJy^o1*  wn/^  **MMk9  out  Me  Icttter,  which  was  for  the  performance  of  covenant  in 
debt  oh  an  indenture*] — Because  he  says,- that  the  said  indenture,  [or,  "  articles 
bond  con-  0f  agreement,"  *$•<?.  according  to  the  fact]  in  the  said  condition  of  the 
fo? per-      ***^  writing  obligatory  mentioned,  was  and  is  a  certain  indenture,  [or,  "ar- 

formance    tides  of  agreement,"  frc]  made  heretofore,  to  wit,  on  the day  of 

of  cove-      _ —  A.*D. to  wit,  at,  &c.  (venue)  aforesaid,  between   the  said 

iwfatvf"  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part,  and 
m).  which  said  indenture,  sealed  with  the  seals  of  the  said  plaintiff  and  defend- 

*987  ]  ant  respectively,  and  bearing  date  the  same  day  and  year  aforesaid,  is  now 
in  the  custody,  possession,  or  power  of  the  said  plaintiff,  and  therefore  he 
the  said  defendant  cannot  produce  the  same  here  in  the  court,  and  which 
said  indenture  is  as  follows : — [here  copy  the  indenture  verbatim  to  the  end 
of  the  words  "  in  witness,  &c."J  (n),  as  by  the  said  indenture  reference  be- 
ing thereunto  had,  will  fully  appear ;  and  the  said  defendant  further  saith  that 
the  said  defendant  hath  always,  since  the  making  of  the  said  writing  obligato- 
ry, hitherto  well  and  truly  observed,  performed,  fulfilled,  and  kept  all  and 
singular  the  covenants,  articles,  clauses,  provisos,  conditions,  and  agree- 
ments in  thte  said  indenture  comprised  apd  mentioned,  which  on  the  part 
and  behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ought  to  be 

(m)  See  forms,  1  Saund.  52  to  56,-3  possession.  1  Saond.  8,  9. 
Wils.  381  to  385,  and  7  Wentw.  537. — Co.  (»)  Sometimes  the  precedents  do  not 
Ent.  130,  134. — 1  Saund.  10,  n.  1. — Lil.  state  the  whole  deed,  out  only  the  parte 
Ent.  115,  116,  118,  and  the  notes  to  the  pre-  containing  the  covenants,  thus,  "whereby 
ceding  forms.  The  whole  of  the  indenture  the  said  A.  B.  demised/'  &c.  (setting  it  out 
referred  to  in  the  condition,  ought  in  strict-  according  to  the  legal  effect  and  condwdimg, 
ness  to  be  set  forth,  as  in  the  precedents,  1  after  reference  to  the  lease,  as  follows :)  "  and 
Saund.  52  to  55. — See  4  East.  344,  note  4,  which  said  covenant  and  matters  hereinbe- 
and  365,  6. — 1  Saund.  316,  17,  note  2,  9,  fore  set  forth  are  all  the  covenants,  grants, 
note  1. — 2  Saund.  409,  note  2,  and  the  de-  articles,  clauses,  provisos,  payment,  agree- 
fendant  cannot  crave  oyer  of  such  indenture,  ments,  and  conditions,  which  on  the  part  and 
though  it  be  in  tbe  hands  of  the  plaintiff,  behalf  of  the  said  E.  F.  were  and  ought  to 
though  the  court  will  compel  the  plaintiff  be  observed,  performed,  and  fulfilled,  accord- 
to  give  a  copy  of  the  indenture  to  the  de-  ing  to  the  said  indenture, 
fendant,  where  he   has  not  one  part  in  his 


f 
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observed,  performed,  fulfilled,  or  kepi,  according  to  the  true  intent  and  o*  both* 
meaning  of  the  said  indenture.  And  this,  fee. — [Conclude  with  a  verifi-  F0*PER- 
cation,  as  ante,  907,  sixth  form.]  s  0F  ^v*. 

ICANYS. 

[^.(tfw  now,  q#er  craving  oyer  of  the  bond  and 'condition,  and  netting  The  like  in 
out  the  latter,  as  ante,  953.]— -Because  he  says,  'that  there  was  not,  nor  J^^ise 
is  therfe  any  negative  op  disjunctive  covenant  or  agreement  contained  or  form  (o). 
specified  in  the  said  indenture  in  the  said  condition  of  the  said  writing  ob-  [  *9o8  ] 
ligatory  mentioned,  on  the  part  and  behalf  of  the  said  defendant  to  be  omit- 
ted, done,  observed,  performed,  fulfilled,  or  kept ;  and  that  he  the  said 
defendant  hath  well  and  truly  performed,  fulfilled,  and  kept  the  said  last* 
mentioned  indenture,  and  all  thitfgs  therein  contained,  on  his  part  and  be- 
half to  be  observed,  performed,  fulfilled,  and  kept,  according  to  the  true 
intent  and  meaning  thereof.  And  this,  fee. — [Conclude  urith  a  verification, 
as  ante,  907,  sixth  form*'} 

» 

[See  the  precedents,  1  Sound.  145,  146 ;  3  Wits.  383 ;  and  5  Wentiv.  Perform 
587,  538.     The  form  of  (his  plea  is  precisely  similar  to  the  four  prece-  JjJJJ*  **" 
dents,  except  in  tike  mode  of  stating  the  performance,  which  must  necessari- 
ly be  according  to  the  fact  of  each  particular  case,  and  may  be  in  substance, 
as  in  the  precedents  above  referred  to.] 

[After  craving  oyer  of  the  bond  and  condition,  and  Betting  out  the  lot-  Excuse  of 
ter,  and  pleading  actio  non,  as  ante,  953,]  and  if  the  bond  be  conditioned  J*^1?*) 
for  the  performance  by  the  defendant  of  covendnts  in  an  indenture,  fie.  ' 

stating  such  indenture,  pleas  of  Ms  nature,  state  the  matter  of  excuse  for 
the  defendant'*  nonperformance,  and  conclude  with  a  verification;  see  the 
precedent,  1  Sound.  100.  qf  plea  to  debt  on  bond,  conditioned  to  account 
for  monies,  fie.  that  no  money,  fia.  came  to  the  defendant's  hand,  and  see 
2  East,  485,  where  the  death  of  one  of  several  obligees  was  pleaded  to  debt 
on  a  bond  to  account  for  monies  received  by  the  defendant,  for  the  deceas- 
ed and  other  obligees;  the  following  plea  cf  nonperformance,  by  the 
plaintiff,  of  a  condition  precedent  may  serve  as  a  general  precedent  as  to 
the  mode  of  arranging  the  different  allegations. 

m[Actio  non,  as  ante,  906.1 — Because  he  says,  that  the  said  defendant  f  *989  ] 

before  the  said day  of,  fee.  in  the-  said  agreement  mentioned,  to  wit,  ™a  in  «- 

on,  fee.  at,  fee.  (venue)  was  ready  and  willing  and  offered  to  the  said  ^0^. 
plaintiff  to  produce  a  clear  and  perfect  title  in  the  law,  of  and  in  the  said  ance  that 
messuages  and  tenements,  and  to  execute  a  proper  conveyance  thereof  to  defendant 
the  said  plaintiff,  to  hold  to  him  the  said  plaintiff,  his  heirs  and  assigns  for  ^  ^u^y 
ever,  upon  his  the  said  plaintiff's  paying  to  the  said  defendant  the  foil  ingtohave 
sum  of  <£ — ,  as  and  for  the  purchase-money  thereof,  whereof  the  said  j™Kn?f a 
plaintiff  then  and  there  had  notice ;  bob  that  the  said  plaintiff  then  and  these  SSffSi- 

tiff 's  pay- 

(o)  As  to  this  form  of  pleading,   see   4  contained  the  same,  and  aver  mat  these  ing  the 

East,  345.    Ante,  985  note  k ;  and  1  Saund.  was  no  other  such  covenants,   and   show  purchase 

317,  note  2,  and  vol.  i.  Index,  tit.    "Per-  performance  thereof,  and  conclude  as  above,  money, but 

formance."    It  is  questionable  whether  this  stating  the  general  performance  of  the  affir-  that  the 

form  will   suffice,  it  has  frequently   been  mative  covenants.  plaintiff 

adopted  in   practice   where   the   indenture       (p)  When  a  surety  cannot  plead  an  indul-  discharged 

referred  to  in  the  condition  is  very  long. —  gence  to  the  principal,  see  10  cast,  35.  him  whol- 

If  there  be  a  negative  or  disjunctive  cove-       (q)  See  Dougl.  o84.  ly  there 

nam,  the  plelt  may  state,  that  the  indenture  from  (q). 
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oh  Boirw   required  the  said  defendant  not  ever  (r)  to  produce  the  awe,  or  to  exe- 
TOBjfMros  cufce  ^6  ^^  conveyance  to  the  said  plaintiff,  and  the  said  plaintiff  then 
et  cotb-  and  there  forbid  the  said  defendant  then  or  ever  bo  to  do ;  and  the  said 
masts,    plaintiff  then  and  there  declared  to  the  said  defendant  that  he  would  not, 
nor  did  he  ever  pay  to  the  said  defendant  the  said  sum  of  £ — ,  &c.  as  for 
the  said  purchase-money,  and  the  said  plaintiff  then  and  there  wholly  de- 
dined  and  disavowed,  and  discharged  the  said  defendant  from  the  carry- 
ing of  the  said  agreement  in  the  said  declaration  mentioned  into  execution, 
for  which  reason  and  no  other  the  said  defendant  did  not,  upon  or  before 

the  said day  of,  &c.  produce,  nor  hath  he  at  any  time  since  hitherto 

produced  a  clear  and  perfect,  or  other  title  in  the  law,  of  and  in  the  said 
freehold  messuages  and  tenements,  and  premises,  or  any  part  thereof,  to  him 
the  said  plaintiff,  to  hold  the  same  to  him  the  said  plaintiff,  his  hairs  and 
assigns  for  ever,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing, of  the  said  agreement  in  that  behalf,  and  this,  &c« — [Conclude  with  a 
verification,  as  ante,  907,  sixth  form.'] 

Non-per-        [Actio  non,  after  craving  oyer  of  the  bond  and  condition,  and  setting 
ty^feirtift  out  the  latter,  as  ante,  953,  ortf  the  bond  be  conditioned  for  the  perform- 
of  *c<mdi-  once  of  covenants  in  an  indenture,  and  the  plaintiff  has  neglected  to  per* 
tkm'prece-  form  a  condition  precedent  therein,  then  set  forth  the  indenture,  and  ike 
*'         reference  thereto,  as  in  the  precedent,  ante,  953.  and  then  state  the  plain' 
tiff's  wmperformance,  as  follows ;] — And  the  said  defendant  as  to  the  said 
covenant  in  the  said  indenture  contained,  that  he  the  said  defendant  would, 
during  the  continuance  of  the  said  demise,  repair,  and  keep  in  repair,  the 
said  demised  premises,  with  the  appurtenances,  being  allowed  timber  in 
the  rough,  sufficient  and  proper  for  such  repair,  from  time  to  time  to  be 
provided  and  set  out  by  the  said  plaintiff,-  his  heirs  and  assigns  [this  is  to 
be  according  to  the  words  of  the  particular  covenant  qualified  by  the  condi- 
tion precedent],  the  stud  defendant  saith,  that  at  the  time  of  the  making  of 
the  said  demise,  the  said  premises  were  ruinous,  prostrate,  and  in  great 
decay,  for  want  of  needful  and  necessary  reparation  and  amendment  there- 
of, and  that  after  the  making  the  said  indenture,  to  wit,  on  the day  of 

A.  D. at,  &c.  (venue)  aforesaid,  there  was  need  and  occasion 

for  a  large  quantity,  to  wit, bads  of  timber  in  the  rough,  to  repair 

the  said  demised  premises,  with  the  appurtenances ;  and  the  said  defendant 
then  and  there  requested  the  said  plaintiff  to  allow  to  him  the  said  defend- 
ant timber'  in  the  rough,  sufficient  and  proper  for  the  repair  of  the  said 
demised  premises,  with  the  appurtenances,  and  to  provide  and  set  out  the 
same  accordingly,  yet  the  said  plaintiff  did  not,  nor  would,  when  he  was 
so  requested,  as  aforesaid,  or  at  any  time  before  or  since,  allow  to  him 
the  said  defendant  timber  in  the  rough,  sufficient  or  proper  for  the  repair 
of  the  scud  demised  premises,  with  the  appurtenances,  or  provide  or  set 
out  the  same,  but  then  and  there  wholly  neglected  and  refused,  and  hath 
thence  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c. 
(venue)  aforesaid ;  and  the  said  defendant  further  saith,  that  he  the  said  de- 
fendant hath  always,  (1)  since  the  making  the  writing  obligatory,  well  and 

(r)  This  form  was  drawn  by  an  eminent*  Pleader,  bat  it  seems  an  awkward  mode  of  stat- 
ing the  facts. 

(1)  When  a  defendant  would  excuse  himself  for  the  non-appearance  of  part  of  the  condi- 
tion of  a  bond,  he  most  also  plead  performance  of  every  other  part ;  because  if  any  part  be 
broken,  the  penalty  is  forfeited,  10  Mass.  543. 
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truly  observed,  performed,  fulfilled,  and:  kept,  all  and  smgolar  other  tbe  o»  ponds 

covenants,  articles,  chases,  provisos,:  jjkyments,  conditions,  Mid  agree-  ™*M"*'g 

ments,  in  the  said  indenture  comprised  snd  jpentioued,  'which  on  the  part  0f  cove. 

and  behalf  of  him  the  said  defendant  and  nis  .asgigns,  were  or  ought  to  be  harts. 

observed,  performed,  fulfilled,  or  kept  according- 40  the  true  intent  and  [  *990  3 
meaning  of  the  said  indenture.    And  this,  ttoi^-f.Gpnclude  with  a  verifr 
cation,  as  ante.  907 ,e6rfi  firm.]                         "«.•'/*. 

[First  j>Ua,  nan  est  factum,  as  ante,  952 ;  secondly, 'actio  non,  as  ant*,  on  <pu*- 
966,  third  firm.]— Because  he  saith,  that  although  he  th^iaid  jilaintiff  TB^iL" 
for  a  reasonable  time  after  the  making  of  the  said  oharter-party/i&fr  ready  ToA  ^  ' 
and  willing,  at  St  Michael's  aforesaid,  to  load  and  pot  on  boanI*siui^ehip  l&nttoa  in 
or  vessel  a  cargo,  according  to  the  meaning  and  effect  of  the  said  clajtafc-  df  **  <*» a 
party ;  yet  the  said  plaintiff  in  fact  saith,  that  the  said  ship  was  ^at"^^^1^. 
commencement  of  the  said  voyage,  seaworthy,  and  during  the  said  voyagrf  ajpaaitjr 
was  not  kept  staunch,  tight,  sod  strong,  well  manned,  victualled,  tackled,  *g*  not 
and  provided  in  every  respect  fit  for  performing  the  said  voyage,  according  car^^  * 


to  the  said  charter-party,  but  on  the  contrary  thereof  the  tackle  of  the  said  frmt  atfite. 
ship  or  vessel,  during  'the  said  voyage,  was  wholly  insufficient  and  unfit  ?l£j£fi\ 
for  performing  the  said  voyage,  contrary  to  the  meaning  and  effect  of  the  tl  J/t?  ^ 
said  charter-party ;  and  by  reason  thereof  the  said  ship  or  vessel,  during  piaimifPs 
the  said  voyage,  was  greatly  delayed  in  performing  her  said  voyage,  and  ship  was 
did  not  arrive  at  St   Michael's  aforesaid  for  a  great  and  unreasonable  ^JS*6?^ 
length  of  time  after  tbe  making  of  the  said  charter-party,  to  wit,  until  the  J*Hy  *ck- 
day  of in  the  year  of  our  lord *  and  thereby  divers  large  led,  that  m. 


quantities  of  fruit,  which  he  the  said  plaintiff  had  before  then  provided,     e      f. 
and  had  ready  at  St.  Michael's  aforesaid,  in  order  that  the  same  might  be  2£p 


shipped  and  loaded  at  St  Michael's  aforesaid,  on  board  of  the  said  •  ship  delayed  in 
as  her  cargo,  an  pursuance  of  the  said  charter-party,  became  and  were  ^JJ^JL 
perished  and  wholly  destroyed,  and  thereby  he  the  said  plaintiff  was  age,  and 
hindered  and  prevented  from  shipping  and  loading  on  board  the  said  ship  <ttd  not  «s 
or  vessel  such  a  cargo  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  And  j^^L^ 
this,  &e. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.]  •   time  at  Sr. 

Michael's 

[Third  plea,  actio  non,  as  ante,  906,  third  form.'] — Because  he  says,  )£J!£^ 
that  the  said  ship,  in  the  said  charter-party  mentioned,  was  not,  at  the  boud  (*). 
commencement  of  the  said  voyage,  and  was  not  during  the  same  voyage  ?*""!  P"* 
kept  staunch,  tight,  and  strong,  well  manned  and  victualled,  tackled  and  J^  C0IU 
provided,  in  every  respect  fit  for  merchants'  service,  and  particularly  for 
preparing  the  said  intended  voyage  in  the  said  charter-party  mentioned, 
whereby,  and  not  by  reason  of  any  of  the  perils  or  other  causes  in  the  said 
charter-party,mentioned,  the  said  ship  was  prevented  from  arriving  at  St 
Michael's  aforesaid,  within  a  reasonable  time,  for  receiving  a  cargo  from 
the  said  plaintiff,  or  his  agents  there,  according  to  the  true  intent  and 
meaning  of  the  said  charter-party.    And  this,  &c. 


S  Actio  nan,  as  ante,  906,  third  form^ — Because  they  say,  that  the  *k*  to . 
,  ship  did  not  stay  and  continue  at  the  said  ports  of  L.  &  S.  respectively  ^  J^tf* 
for  the  space  of  sixty-five  running  days,  or  any  number  of  days,  nor  for  the  owner 
the  space  of  ten  days,  or  any  number  of  days  after  the  expiration  of  the  •*  a.sWP 
supposed  sixty-five  days,  in  manner  and  form  as  the  said  plaintiff  hath  f^ghta  e 

for  a  pen- 
(s)  See  other  pleas  to  chatter-parties,  3  East,  233,  and  post  in  covenant  1S07. 
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TBB  PAR- 
TUS. 


we***-  above  in  his  declaration  alleged,  mi  of  this  they  put  themselveg  ijpoii  the 
"*"  country,  Ac.  [Actio  nonJ] — Beotu&.ihey  say,  that  after  the  arrival  of  the 

■aid  ship  off  S.  as  in  the  6ai44ec4f*ration  mentioned,  and  within  the  space 
aitv^incar-  gf  sixty-five  days,  and  ten  fbjw' after  the  expiration  of  the  said  sixty-five 
breach  of  ^a78  ^rom  ^e  arrival.ef  jfl^Vaid  ship  at  the  said  last-mentioned  port,  to 
charter-  wit,  on  the,  4c.  at  »S^  aforesaid,  *to  wit,  at  London,  &c.  they  the  said 
P"*?' ****  defendants  did  oflfc'-asld  tender  goods  and  merchandizes  to  load  on  board 
did notP  the  said  ship,  tc'bel Carried  by  the  same  from  the  said  port  of  S.  on  her 
stay  at  return  to  the  pdrk  of  London,  as  it  was  lawful  for  them  so  to  do,  accord- 
norfaiitv  *n£  *°  ^  P'NTort  **<*  true  intent  of  the  said  charter-party  of  affireight- 
fiv^run-7  mant#.$iK 'raidi  said  goods  and  merchandize  the  said  plaintiff  then  and 
ningdays  ther^tfefiised  to  receive  on  board  the  said  ship  there  for  her  homeward- 
*"* keQ  .Kreo&  voyage,  and  to  sail  homeward  to  the  port  of  London,  according  to 
Second-  -V)H$  form  and  effect  of  the  said  charter-party.  And  this,  &c.  wherefore, 
Plea,  &£   &c.  [Actio  nan]. — Because  they  say,  that  after  the  arrival  of  the  said  ship 

antsw  ""  at  ^6  BB^L  P0**  °^  ^"  M •*n  ^e  **"*  declaration  mentioned,  and  within  the 
ready  to  space  of  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the 
load  a  oar-  said  sixty-five  running  days  from  the  arrival  of  the  said  ship  at  the  said 
£^4^  40  last-mentioned  port,  to  wit,  on,  &c.  at,  &c.  to  wit,  at  London,  &c.  they 
to,  bat  the  said  defendants  did,  during  the  said  time  of  the  said  ship  being  at  L. 
plaintiff  and  S.  load  and  dispatch  the  said  ship,  at  and  from  the  said  port  of  L.  and 
jStott    8*  respectively,  with  divers  goods  and  merchandizes  to  be  carried  from 

032  "|  thence  to  London,  according  to  the  form  and  effect  of  the  said  charter - 
slea,  party,  and  of  this  they  put  themselves  upon  the  country,  Ac.  [Actio  nonJ] 
defendants  — Because  they  say,  that  after  the  arrival  of  the  said  ship  at  the  said  port 
cargo***  of  S»  as  in  the  said  declaration  is  mentioned,  and  within  the  space  of 
abroad.  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the  sixty-five 
Fourth  running  days  from  the  arrival  of  the  said  ship  at  the  port  of  S.  last-men- 
iMpdepar-  tioned,  to  wit,  on,  &o.  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  ship, 
ted  befox*  before  the  same  could  be  loaded  by  the  said  defendants,  without  the  con- 
*•  e*Pi£a~  sent,  and  in  despite  of  the  said  defendant,  did  quit  the  said  port  of  T.  and 
a^J^ed  depart  to  places  unknown  to  the  said  defendant.  And  this,  &c.  where- 
time,  fore,  &c. 
[  *998  ] 

°N and***      *[Actio  non,  as  ante,  906,  first  form.]— Because  he  says,  that  no  part 

DBW8M.    of  the  said  rent  in  the  stud  declaration  mentioned  is  in  arrear  or  unpaid,  in 

If  o  rem  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  declaration  in  that 

arrear  p).  behalf  alleged  (ft),  and  of  this  he  the  said  defendant  puts  himself  upon  the 

(W).  country,  &c. 

[First  plea,  nil  deUt(x),  as  ante,  951 ;  second  plea,  actio  non,  as  ante, 
996,  third  form.] — Because  he  says,*  that  the  said  plaintiff,  after  the  mak- 

(t)  This  plea  is  sufficient  in  debt  for  rent,  a  plea  of  eviction  by  a  stranger,  JMorg.  486. 

though  not  so  in  covenant,  Cowp.  588.    The  See  also  a  plea  in  bar  in  replevin  of  an 

above  precedent  is    the   form  of  the   plea  eviction,   post,    1192.      A   lessor   granting 

adopted  in  that  case  see  also,  1  Rich.  C.  P.  more  land  than  he  is  entitled  to,  operates 

500.  as  an  eviction  to  that  part  to  which  he  has 

(u)  As  to  the  words  "  et  issitit  nil  debet,"  no  title,  see  5  Moor,  566. 

we  Gilb.' Debt,  440.— Bro.  Dette,   pi.  113,  (x)  This  plea  is  sufficient,  though  the  de- 

p.  123.  mise  were  by  deed,  2  Saund.  297,  note  1 — 

(w)  See  the  form  and  note,  1  Saund.  204,  2  L.  D.  Baym.   1503.    As  to  this  plea  in 

note  2.—^Gilb.  Ev.  by  Loft,  335.— Bac.  Abr.  general,  sec   1  Saund.  204,  n.  2.    In  debt 

Bent,  L. ;  and  as  to  an  eviction  from  part  for  rent  an  eviction  may  be  given  in  evi- 

of  the  premises,  and  the  tenant  quitting  the  dence  under  the  general  issue,  but  in  cov- 

remainder,  see  id.  3  Gamp.  513, 14,  n. ;  and  enant,  it  most  be  pleaded,  Saund.  204,  n.  2. 
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ing  of  the  said  indenture,  and  before  any  part  of  the  said  rent  in  the  said  ok  leases 
declaration  mentioned  became  due  and  payable  to  the  said  plaintiff,  to  wit,  *"* 
on,  &c.  with  force  and  arms,  fcc.  entered  into  and  upon  the  said  demised 
premises,  and  then  and  there  ejected,  expelled,  put  out,  and  amoved  the 
said  defendant  from  the  possession  thereof,  and  kept  and  continued  him 
the  said  defendant  so  ejected,  expelled,  put  out,  and  amoved  from  thence 
hitherto,  to  wit,  at,.&o.  (venue)  aforesaid.  And  this,  &c.— [CWfacfe 
with  a  verification,  as  ante,  907,  sixth  form.'] 

[First  plea,  nil  debet,  a$  ante,  951 ;  second  plea,  actio  turn,  as  in  pea  by 
third  form,  ante,  906.1— Because  he  says,  that  after  the  making  the  said  £^£^ 
demise  in  the  said  declaration  mentioned,  and  before  any  part  of  the  said  ed  the  term 
rent  in  the  said  declaration  mentioned  became  due  and  payable,  to  wit,  on,  to  a  third 
Ac.  at,  &o.  (venue)  he  the  said  defendant  by  a  certain  indenture  of  as*  ^^the 
signment,  by  him  then  and  there  made  and  dnly  signed  by  the  said  defend-  plaintiff 
ant,  and  sealed  with  his  seal,  for  the  considerations  therein  mentioned,  did  accepted  as 
bargain,  sell,  assign,  transfer,  and  set  over  unto  G.  H.,  to.  all  the  right,  teoant  W* 
title,  interest,  term  of  years  then  to  come  and  unexpired,  property,  claim, 
and  demand  whatsoever  of  the  said  defendant,  of,  in,  and  to  the  said  sev- 
eral demised  premises,  with  the  appurtenances,  to  have  and  to  hold,  &«» 
(as  in  words  of  assignment)  by  virtue  of  which  said  indenture  of  assign- 
ment the  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  the  said  demised  premises,  with  the  appurtenances,  and  be- 
came and  was  thereof  possessed  for  the  residue  of  the  ftaid  term  then  to 
come  therein  and   expired,  whereof  the  said    plaintiff  on  the  day   and 
year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice  (v)  ;  and  the  said 
defendant  further  saith,  that  the  said  plaintiff,  after  the  entry  of  the  said 
G.  H.  into  the  said  demised  premises,  with  the  appurtenances,  under  and 
by  virtue  of  the  said  assignment,  to  wit,  on,  &o.  at,  &c.  (venue)  aforesaid, 
Mid  aocept  and  receive  of  and  from  the  said  G.  H.  as  tenant  to  the  said  [  f994  ] 
plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  the  rent  afore* 
said,  in  form  aforesaid,  reserved  and  then  made  payable,  and  then  and 
there  accepted  the  said  G.  H.  as  his  tenant  of  the  said  demised  premises, 
with  the  appurtenances.    And  this,  &c. — [Conclude  with  a  verification, 
as  ante,  907,  sixth  form.'} 

[First  plea,  nUdebet,  as  ante,  951 ;  second  plea,  as  actio  non,as  ante,  Flea  by  an 
906,  third  form.} — Because  he  says,  that  after  he  the  said  defendant  be-  u^^T^ 
came  assignee  of  the  said  demised  premises,  as  in  the  said  declaration  men-  signedover 
tioned,  became  due  and  owing  to  the  said  plaintiff,  to  wit,  on,  &o.  at,  fcc.  M3  ™*?V 
(venue)  aforesaid,  he  the  said  defendant,  by  a  certain  indenture  of  assign-  Sfi  rem 
ment,  then  and  there  made,  and  duly  signed  by  him  the  said  defendant,  became 

doe  (a). 

(y)  See  the  forms,  2  Satmd.  297,  8. — 7  451.    This  plea  Ss  not  available  in  cove- 

Wentw.  625.    Where  rent  has  been  accept-  nant  for  rent,  4  Taunt.  642.    Nm  est  fat- 

ed  of  an  assignee,  the  lessee  cannot  be  sued  turn  it  should  seem,  would  be  the  proper 

in  debt,  but  only  in  covenant  if  the  demise  assignment  where  the  plea  states  an  assign- 

rwere  by  deed ;  or  in  assumpsit,  if  the  de-  ment  by  deed. 

mise  were  by  parol,  ante,    vol.  i.   Index,  (2)  1  Sid.  338. 

i<  Lease."— 1  Saund.  251,242,  n.  5.  Quart  (a)  See  2  Stra.  1221.— 1  B.  F.  21.    It  is 
if  it  should  be  shown   in  a  plea  that  the  not  necessary  to  aver  notice  of  the  assign- 
assignment  was  signed   according  to  the  ment.    Bac.  Abr.  Covenant,  E.  4. 2  Tent, 
statute  of  Frauds,  1  Saund.  276,  n.  2.-2  234^-Sid.  339. 
Saund.  297,  notes  1  and  2,— Sir  T.  Baym. 

Vol.  HI.  12 
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on  lease*  and  sealed  with  his  seal,. for  the  considerations  therein  mentioned,  did,  &c. 
DKMBBs    — [State  the  assignment  to  the  third  person  and  his  entry,  as  in  the  former 
precedents,  and  conclude  with  a  verification,  as  ante,  907,  sixth  fonn^ 

ON  KECO&-    C.    D.  }     ■  * 

rkances.     ^     \      ^n(j  ^e  g^  defendant  by his  attorney,  comes  and  de- 

recordcb).  ^*  **•  J  foikis  the  wrong  and  injury,  when,  &o.  and  says  that  there  is  not 
any  record  of  the  said  supposed  recognizance  [or,  if  in  debt  upon  a  judg- 
ment, say,  "  of  the  said  supposed  recovery,"]  in  the  said  declaration  men- 
tioned, remaining  in  Che  said  court  of  our  said  lord  the  king,  before  the 
king  himself  [or,  in  0.  P.  "  in  the  said  court  of  our  said  lord  the  king  of 
the  Bench/']  in  -manner  and  form  as  the  said  plaintiff  hath  above  in  his 
said  declaration  alleged,  and  this  the  said  defendant  iB  ready  to  verify  (<?). 
[  *995  ]  wherefore  *he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain  his  aforesaid  action  thereof  against  the  said  defendant,  &c. 

No  capias  [Actio  non,  as  ante,  906.] — Because^  he  says,  that  after  the  recovery 
^Jf**?*"  of  the  said  judgment,  as  in  the  said  declaration  mentioned,  and  before  the 
£^*w  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in  this 
behalf  [or,  if  in  (7.  P.  or  by  original,  "before  the  commencement  of  this 
suit,9']  there  was  no  writ  of  capias  ad  satisfaciendum  duly  (d)  sued  or  pro- 
secuted out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, [or,  %f  in  C.  P.  "  of  the  Bench  aforesaid,"]  against  the  said  E.  F. 
upon  the  said  judgment,  and  duly  returned  in  the  said  court  (e)  as  accord- 
ing to  law,  and  the  custom  and  practice  of  the  said  court,  there  ought  to 
have  been.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  form.'] . 

Death  of  [Actio  non,  as  ante,  906  J — Because  he  says,  that  after  the  recov- 
Sefbftre-  ery  °^  *ne  ^^  judgment  in  the  said  declaration  mentioned,  and  before  the 
torn  of  ea.  return  of  any  writ  of  capias  ad  satisfaciendum  thereupon  against  the  said 
**.  (/)•  E.  F.  (the  principal)  *at  the  suit  of  the  said  plaintiff  upon  the  said  judg- 
[  *996  ]  ment,  to  wit,  on,   &c.  he  the  said  E.  P.   died,  to  wit,  at,  &c.    (venue) 

aforesaid.  '  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 

sixth  form,] 

(b)  See  the  forms  indexed,  7  Wentw.  lows  after  this  allegation,  except  the  con- 
631.— Morg.  568.-— 1  Bach.  C.  P.  203,  441.  elusion,  being  an  averment  oi  matter  of 
—2  Rich.  C.  P.  218.  Nil  debet  is  a  bad  law,  is  not  necessary,  neither  is  it  correct, 
plea,  see  Saund.  38  a.— 2  Id.  344.  1  East,  see  1  D.  &  B.  50.— 7  B.  &  C.  800— Supra. 
360.  The  plea  of  nvl  titl  record  merely  puts  Ii  is  however,  usually  inserted,  if  the  plea 
in  issue  the  existence  of  the  record  as  stated,  be  merely  a  sham  one,  3  Burr.  1360,  other- 
The  plea,  if  pleaded   alone,  need   not  be  wise  it  should  be  ommitted. 

signed.  tf)  See  the  forms,  Morg.  545. — 7  Wentw. 

(c)  Not  necessary,  Portescue,  339.— Com.    63i.— 2  East,  312.— 4  T.  R.  582.    1  Wih. 
Pig.  Pleader,  E.  33.  334.    If  the  principal  died  after  the  return 

(c)  This  may  be  pleaded.    But  a  mere  of  the  ea.  sa.  and  before  the  return  is  filed, 

irregularity  in  the  practice  cannot,  see  the  the  bail  are  fixed,  6  T.  R.  284.    The  bail 

next  note.    Also  2  Ld.  Raym   1096— See  cannot  plead  that  the  principal  died  before 

the  forms  indexed,  7  Wentw.  631.  the  issuing,  10  Mod.  268,  303,  or  after  the 

(J)  See  16  East,  39.— 1  D.  k  R.  50.    The  return,  8  Mod.  31.    1  Str.  511,  S.  C.— 2  Ld. 

mere  practice  of  the  court  is  not  pleadable,  Raym.   1452.— 2  Str.  717,  S,  C— 6  T.  R. 

therefore  where  bail  sued  on  a  recognizance,  284,  of  the  ca.  sa.;  for  though  a  plea  that 

pleaded   that   no  .ca.   sa.  was   duly  sued,  the  principal  died  before  the  writ  issued  be 

returned  and  filed,  according  to  the  practice,  conclusive,  if  found  for  the  defendant,  yet 

which  required  that  the  writ  should  He  four  it  is  not  so,  if  found  for  the  plaintiff,  inas- 

clear  days  in  the  sheriff's  office  before  its  much  as  the  principal  might  still  have  died 

return,  the  plea  was  held  bad  on  demurrer,  after  the  issuing  and  before  the  return  of 

1  D.  &.  R.  50 ;  and  see  7  B.  &  C.  800,  S.  P.  the  writ. 

(e)  The  filing  is  not  material.    What  fol- 
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[Actio  uUerius  turn,  as  ante,  906.] — Because  he  says,  that  at' the  time  ok  wooe- 
of  executing  the  writ  of  our  lord  the  king  of  testatum  fi.  fa.  hereinafter  *1SA*C*8- 
mentioned,  there  was  due  and  owing  from  the  said  J.  J.  to  the  said  plain-  ^1^™" 
tiff,  for  and  on  account  of  the  said  debt,  damages,  costs,  and  charges,  in  zance  of 
the  said  declaration  mentioned,  the  sum  of  £ —  of  lawful,  &c.  and  no  k"1  **  er- 
more,  to  wit,. at,  &c.  (venue)  ;  and  the  said  defendant  further  says,  ibat  !^i^ 
after  the  affirmance  of  the  said  judgment  and  the  said  adjudication  of  the  rein  amtin- 
said  court  of  Exchequer,  and  before  the  exhibiting  of  the  said  bill  of  the  ««*" the 
said  plaintiff  in  this  behalf,  to  wit,  on,  &c.   at,  &c.  in  Hilary  Term  last  levieTby 
past,  the  said  plaintiff,  for  the  obtaining  of  the  said  money  then  due  to  ji.fa-.,  on 
him,  in  respect  to  the  said  debt,  damages,  costs,  and  charges  aforesaid, the  !***<*- 
out  of  the  said  court  of  our  said  lord  the  king*,  before  the  king  himself  the  ** ' 
said  court  then  and  still  being  at  Westminster,  upon  the  said  judgment  and 
adjudication  a  certain  writ  of  our  said  lord  the  king  called  a  testatum  JL  fa. 

directed  to  the  sheriff  of ,  by  which  said  writ  our  said  lord  the  king 

commanded  the  said  sheriff  [here  set  out  .writ,  which  may  be  a%  ante,  748], 
upon  which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said 
sheriff,  was  duly  indorsed  with  a  direction  (g)  from  the  said  plaintiff  to  the 
said  sheriff,  to  levy  the  sum  of  £ — besides  sheriff's  poundage,  and  officers' 
fees,  and  which  said  writ  so  indorsed  as  aforesaid,  afterwards  and  before 
the  return  thereof,  to  wit,  on,  &o.  was  delivered  to  the  said  G.  H.  who 
then  and  from  thenceforth,  until  and  after  the  return,  of  the  said  writ,  was 
sheriff  of  the  county  of  EI  to  be  executed  in  due  form  of.  law.  By  virtue 
of  which  said  writ,  the  said  sheriff  afterwards,  and  before  the  return  there- 
of ,  and  after  the  last  continuance  of  the  plea  aforesaid,  that  is  to  say,  after 

the day  of in.  Hilary  Term  last  past,  from  which  time  the  plea 

aforesaid  was  continued  till  this  day,  to  wit,  from  the  day  in in  this 

same  Term,  and  before  this  day,  and  after  the  exhibiting  of  the  bill  of  the 
said  plaintiff,  that  is  to  say,  on,  &c.  within  his  bailiwick,  to  wit,  at,  &c. 
aforesaid,  did  cause  to  be  levied  of  the  goods  and  chattels  of  the  said  J- 
F.  the  said  sum  of  £ — ,  being  all  the  money  then  due  and  owing  to  the 
said  plaintiff  upon  and  by  virtue  of  the  said  payment  and  adjudication,  and 
all  the  sheriff's  poundage  and  officers'  fees,  as  be  was  directed  by  the  said 
indorsement  so  made  on  the  said  writ  as  aforesaid.  And  this  the  said  de- 
fendant is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  further  to  have  or  maintain  his.  aforesaid  action  thereof  against 
him,  &c.  ,     . 

U  seems,  a  payment  by  4  Ann.  0. 16,  0. 12,  or  a  release  to  the  principal  Other 
or  bail  may  be  pleaded  by  the  latter,  but  they  cannot.avatt  themselves  if  the  plea3' 
bankruptcy  and  certificate  qf  the  principal,  by  pleading  it  in  their  discharge 
as  their  claim  to  relief  on  thai  ground,  is  founded  rather  upon  the  equita- 
ble jurisdiction  of  .the  court  than  upon  any  strict  legal  defense,  Petersdorff, 
en  Bail,  367.— 1  B.  $  P,  428.-2  Id.  45.— 6  Moore,  168.— 1  B.  £ 
A.  893.    16  Hast,  39. 

It  seems  the  bail  may  plead  that  a  writ  of  error  was  sued  out  and  allow- 
ed after  the  issuing,  and  before  the  return  of  the  ca.  sa.  2  East,  439. 

(g)  Examine  $is  with  writ. 
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oh  juim»       [First  plea,  nul  tiel  record,  as  ante,  904  ;  eeeond  plea,  actio  nan,  at 

MBHT8.    ante^  gQg^  tfeyj  form.] — Because  be  says,  that  after  the  recovery  of  the 

fft)71116*1    "^  judgment,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 

against  the  said  defendant  in  this  behalf,  [or,  ^f  in  C.  P.  or  by  original, 

"  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  at,  be.  (venue) 

aforesaid,  he  the  said  defendant  paid  and  satisfied  to  the  said  plaintiff  the 

,    said  sum  of  £ — ,  in  form  aforesaid  recovered.    And  this,  &c. — [Conclude 

with  a  verification,  as  ante,  907,  sixth  form.'] 

Other  See  the  pleas  in  debt  on  judgments  in  general,  Com.  Dig.  Pleader,  2 

pksM-         W.  13.    The  plea  of  nul  del  record  is  in  form,  as  ante,  994.     TJte  d*- 

fendant  cannot  plead  accord  and  satisfaction,  because  the  stat.  of  4  Ann. 

e.  16,  s.  12,  only  authorizes  a  pica  of  payment,  3  East,  251 ;  see  ante,  vol. 

t.  Index,  tit.  "  Judgment."     To  debt  on  judgment  against  an  executor, 

suggesting  a  devastavit,  he  mag  plead  not  guilty,  1  Sound.  219,  n.  7. — 

See  ante,  vol.  i.  Index,  "  Judgment." 

oh  stat-       [Actio  non,  as  ante,  606,  first  form.] — Because  he  says,  that  one  E.  F. 
VTX8*     before  the  commencement  of  this  suit,  to  wit,  en,  &c.  in  the year  of 

tio^for**  *e  ^S11  °f  our  *or(*  ^e  now  k"*S'  roed  and  prosecuted  out  of  the  court  of 
bribery,  oar  said  lord  the  king,  before  the  king  himself,  against  the  said  defendant 
that  a  pri-  a  certain  precept  (or  writ,  $c.  according  to  the  fact')  (ft),  of  our  said  lord 
depending  *6  ^QS'  caU°d  a  bill  of  Middlesex,  with  intent  to  declare  thereon  as  herein- 
for  the  after  mentioned,  by  which  said  precept  the  sheriff  of  the  s&id  county  of  Mid- 
^me  of-  dieses  was  commanded  that  he  should  take  the  said  defendant,  if  he  should 
tenses  (t).  ^  found  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have  his 

body  before  our  said  lord  the  king  at  Westminster,  on next  after 

to  answer  to  the  said  E.  F.  in  a  plea  of  trespass ;  and  the  said  defendant 
further  saith,  that  afterwards,  and  before  the  commencement  of  this  suit, 
and  before  the  said  return  of  the  said  precept,  to  wit,  on,  &c.  at  West- 
minster, in  the  county  of  Middlesex,  the  said  defendant  was  duly  served 
with  a  copy  of  the  said  precept,  with  a  notice  thereto  subscribed,  accord- 
ing to  the  course  and  practice  of  the  said  court  (0  ;  and  that  afterwards, 

that  is  to  say,  on,  fro.  in  the year  of  the  reign  aforesaid,  in  the  court 

of  our  said  lord  the  kins,  before  the  king  himself,  came  the  said  E.  F.  by 
his  attorney,  and  the  said  defendant,  by  his  attorney  aforesaid,  also  came, 
according  to  the  exigency  of  the  said  precept ;  and  thereupon  the  said  E. 
F.  exhibited  and  filed  his  certain  bill  upon  and  by  virtue  of  the  said  pre- 
cept, against  the  said  defendant  of  a  plea  of  debt  for  £ — ,  for  and  in  re- 
spect of  divers  supposed  nenalties  of  £ —  each,  in  that  bill  alleged  to  have 
been  incurred  by  the  said  defendant  for  certain  offenses  supposed  to  have 
been  committed  by  the  said  defendant,  contrary  to  the  form  of  the  Statute 
in  such  case  made  and  provided  ;  and  the  said  E.  F.  then  and  there  found 
pledges  to  prosecute  his  said  bill,  to  wit,  John  Doe,  and  Richard  Roe  (m), 

(A)  This  plea  is  given  by  the  4th  Ann.  c.  action. 
16.  s.  12.  (k)  State  the  process,  as  ante,  445  to  453. 

(0  Set  the  forms,  7  'Wentw.  632,  633.        (I)  This   allegation   is   inserted    in    this 

The  pendency  of  a  prior  suit  in  a  penal  particular  case,  on  account  of  the  9  Geo.  2. 

action  may  be  pleaded  in  bar.  Sayer>s  Rep.  c.  28. 

216. — Bac.  Ab.  Actions,  mri  torn,  D.    The       (»)  It  has  been  usual  to  set  forth  the  decla- 

defendant  cannot  plead  double  in  a  penal  ration  in  the  former  suit,  as  in  this  precedent, 
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and  after  staling  in  the  said  bill,  amongst  'other  things,  that  before  and  at  on  »*t- 
the  time  of  the  committing  of  the  several  supposed  offenses  thereinafter     ***** 
mentioned,  an  election  of  two*  burgesses  to' serve  as  burgesses  for  the  bor- 
ough of in  the  county  of in  the  parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  was  expected  shortly  to  be  had  and 
made,  and  that  before  and  until,  and  at  such  election  the  said  defendant    . 
was  a  candidate,  that  he  might  be  eleoted  one  of  the  said  burgesses  to 

serve  in  parliament  for  the  said  borough,  the  said  E.  F.  in  the ~  count 

of  his  said  bill,  complained  against  the  said  defendant ;  for  that  the  said 
defendant  before  the  said  election,  to  wit,  on,  &c.  at  the  borough  aforesaid, 
in  the  county  aforesaid,  did  unlawfully  corrupt  one  0.  H.  who  then  claim- 
ed a  right  to  vote  in  elections  for  members  to  serve  in  parliament  for  the 
said  borough,  by  them  and  there  unlawfully  and  corruptly  giving  to  the  said 
G.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  as  a  gift  and  re- 
ward for  him  the  said  G.  H.  to  give  his  vote  in  that  election  for  the  said 
defendant,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided ;  and  in  the count  of  the  said  bill,  the  said  E.  F.  also  coin- 
plained  against  the  said  defendant  for  that,  &c. — [Here  state  all  the  counts 
in  the  action  at  the  suit  of  E.  F.  which  were  for  the  same  penalties  as  those 
mentioned  in  the  present  suit,  and  then  proceed  as  follows  .*] — And  the  said 
£.  F.  in  each  and  every  count  of  his  said  bill,  after  stating  the  supposed 
offence  in  such  counts  specified,  alleged  that  an  action  had  thereby  and 
by  force  of  the  Statute  in  such  case  made  and  provided,  accrued  to  him 
the  said  E.  F.  to  demand  and  have,  of  and  from  the  said  defendant  the 
said  sum  of  <£— .  And  which  said  action  so  commenced  by  and  at  the 
suit  of  the  said  E.  F.  against  the  said  defendant  as  aforesaid,  for  the  sev- 
eral penalties  in  his  said  bill  mentioned,  is  now  depending  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  and  wholly  undetermin- 
ed, to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  defendant  further 
says,  that  the  said  defendant  named  in  the  said  precept  and  bill  of  the  said 
E.  F.  and  he  the  said  defendant,  the  now  defendant  named  in  the  said  bill 
of  the  said  plaintiff,  are  one  and  the  same  person,  and  not  other  *or  differ-  [  *998  ] 
ent  persons,  and  that  the  said  supposed  offences  mentioned  in  the  said  bDl 
of  the  said  E.  F.  though  stated  with  small  and  immaterial  variances  with 
respect  to  the  names  of  the  ftereons  supposed  to  have  been  bribed,  and 
otherwise,  are  the  same  identical  offences  as  are  mentioned  and  alleged  to 
have  been  .committed  in  the  said  bill  of  the  said  plaintiff,  and  are  not  other 
or  different  offences.  And  this,  &c— [Conclude  with  a  verification,  as 
ante j  907,  sixth  form.'} 

[Actio  non,  as  ante,  906,  first  form.] — Because  he  says,  that  after  the  Another 
commiting  of  the  said  several  offences  in  the  said  declaration  mentioned,  JJfjJ^f 
and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  offense 
defendant  in  this  behalf,  to  wit,  on  the day  of (0),  in  — —  compound- 
Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  one  E.  F.  ^  £&£?* 

sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king  before  the  (»). 
king  himself,  the  said  court  then  and  there  still  being  holden  at  Westmin- 

bnt  this  does  not  seem  to  be  necessary  or  (n)  See  another  form,  7  Wentw.  188.— 

advisable ;  and  the  averment  that  the  two  Palev  on  Convictions,  Appendix,  2d  edit, 

suits  were  for  the  same  offences  will  suffice,  (0)  The  teste  of  the  writ. 
tee  the  next  precedent,  tad  ante,  904.   • 
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star,  in  the  county  of  Middlesex,  a  certain  writ  of  our  said  lord  the  king 
called  a  latitat,  fer  the  purpose  of  recovering-  the  same  several  sums  of 
money  (p)  in  the  said  declaration  mentioned,  and  thereby  alleged  to  be  by 
the  said  defendant  forfeited ;  and  such  proceedings  were  thereupon  had, 

that  afterwards,  to  wit,  on next  after ,  in  the year  of  the 

reign  aforesaid,  by  a  certain  rule  of  the  said  court,  it  was  ordered  that  the 
said  E.  F.  should  have  leave  to  compound  that  action  with  the  said  defend- 
ant for  the  sum  of  £ — ,  and  the  costs  of  the  said  suit  to  be  taxed  by  the 
master;  as  by  the  said  rule  now  remaining  in  the  said  court  more  fully  ap- 
pears. And  the  said  defendant  further  saith,  that  the  said  offences  for 
which  the  said  action  so  compounded  as  aforesaid  by  the  said  rule  of  court 
was  brought,  and  the  said  offences,  in  the  said  declaration  in  this  suit  men- 
tioned, are  the  same  identical  offences,  and  not  other  or  different  offences, 
to  wit,  at,  &c.  (venue)  aforesaid  ;  and  the  said  defendant  further  saith,  that 
in  pursuance  of  the  said  rule  the  said  defendant  afterwards,  to  wit,  on,  &o. 
aforesaid,  at,  &c.  (venue)  aforesaid,  did  pay  to  .the  said  £.  F.  the  said 
last-mentioned  sum  of  £ — ,  together  with  the  said  sum  of  £ — ,  being  the 
[  *999  ]  sum  'taxed  by  the  master  for  the  costs  of  suit  afotosaid,  which  sa\d  sums 
of  X— ,  and  £ — ,  the  said  E.  F.  then  and  there  accepted  in  full  satisfac- 
tion and  discharge  of  the  said  suit,  to  wit,  at,  &c.  (venue)  aforesaid. 
And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 


Former 
conviction 
for  the 
same  of- 
fense (j). 


And  the  said  defendant,  as  to  the  first  count  of  the  declaration,  says, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him.  Because  he  says,  that  after  the  committing  the  said 
offense  in  that  count  mentioned,  and  before  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff  in  thisbehalf,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
one  E.  F.  went  before  G.  H.  Esq.  then  and  still  being  one  of  his  majesty's 

justices  of  the  peace  for  the  said  county  of residing  near  the  place 

where  the  offense  was  committed,  and  informed  the  said  G.  EL  that  the 
said  defendant  on,  &c.  then  last  past,  did,  Ac.  [here  state  the  offense,  as 
in  the  inforrnatiori]  and  thereupon  such  proceedings  were  had  before  the 
said  G.  H.  the  justice  aforesaid,  that  afterwards,  to  wit,  on,  .&c.  at,  &o. 
(venue)  aforesaid,  the  said  defendant  was  duly  convicted  of  the  said  offense 
according  to  the  form  of  the  statute  in  such  case  made  and  provided ;  as 
by  the  same  record  in  the  court  of  our  said  lord  the  now  king,  of  general 

quarter  sessions  of  the  peace,  holden  in  and  for  the  said  cqjiqty  of 

more  folly  appears ;  which  said  judgment  of  conviction  is  yet  in  foil  force 
and  effect,  not  reversed,  quashed,  or  vacated.  And  the  said  .defendant 
avers,  that  he  the  said  defendant,  who  is  sued  by  the  name  of  defendant, 
in  the  said  bill  of  the  said  plaintiff,  and  the  said  defendant  in  the  said  in- 
formation and  conviction  named,  are  one  and  the  same  person,  and  not 

other  or  different    And  that  the  said  offense  in  the  said count  of  the 

said  declaration,  mentioned,  and  the  said  offense  in  the  said  information 
charged,  and  whereof  the  said  defendant  was  so  convicted  as  aforesaid, 

(p)  Or  "  recovering  penalties  for  the  same  East,  437— See  forms,  Paley  on  Coavic- 
offences.''  tions,  Appendix,  2d  edit. 

(q)  Must  be  pleaded,  2  Stra.  701.— See  9 
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was  done  and  committed  by  the  said  defendant  at  one  and  the  same  time,   on  stat- 
and  are  in  fact  the  very  same  identical  offense,  and  not  other  or  different     UTES* 
offenses.    And  this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof 

against  him  in  respect  of  the  said  offense  in  *the  said count  of  the  L  "  wH)J 

said  declaration  mentioned,  &o.  And  as  to,  &c— [JV#  debet,  as  ante,  951, 
to  the  other  counts.] 

H.  and  another, ) 

ats.  >      [Actio  non,  as  ante,  906,  first  form.'] — Because  they  Judgment 

Simon.         )  say,  that  one  J.  S.  after  the  committing  of  the  said  sup-  recovered 
posed  offenses,  tnd  after  the  conviction  thereof,  as  in  the  said  declaration  2^*  fJ£ 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.  in  the  the  same 

year  of  the  reign,  &c.  sued  and  prosecuted  out  of  the  said  court  of  "fenticai 

our  said  lord  the  king,  before  the  kins  himself,  against  the  said  defendants,  JnJ!^. 
a  certain  writ  of  our  said  lord  the  King,  called  a  latitat,  directed  to  the  tie* win 

sheriff  of with  intent  to  declare  thereon  as  hereinafter  mentioned,  by  plaintiff's 

which  said  writ  of  our  said  lord  the  king  commanded,  &c.  [proceed  as  an-  sm  * 
te,  446  to  451,  until  statement  of  defendant's  appearance^]  and  the  said 
defendants  further  say,  that  the  said  writ  was  so  sued  out  of  the  said  court 
by  the  said  J.  S.  against  the  said  defendants,  with  intent  to  implead  them 
the  said  defendants,  amongst  other  things,  for  the  said  offenses  in  the  said 
declaration  in  this  suit  mentioned,  according  to  the  course  and  custom  of 
the  said  court,  and  that  in  pursuance  of  such  intention  the  said  J.  S.  after- 
wards, to  wit,  in Term,  in  the year  of  the  reign,  &c.  exhibited 

and  filed  his  bill,  and  declared  against  the  said  defendants  being  in  the  cus- 
tody of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  for  the  very  same  identical  supposed  offenses  as.  those  named 
and  set  forth  in  the  declaration  in  this  suit,  and  such  proceedings  were  there* 
upon  had  in  the  said  court  of  our  said  lord  the  king  in  the  plea  last  afore- 
said, that  afterwards,  to  wit,  in Term  aforesaid,  it  was  considered  and 

adjudged  by  the  said  court  that  the  -said  J.  8.  should  recover  against  the 
said  defendants  the  sum  of  money  in  the  said  declaration  above-mentioned, 
to  wit,  the  sum  of  £2000,  the  same  including,  amongst  other  things,  the 
penalties  for  the  said  supposed  offenses  in  the  said  declaration  in  this  suit 
mentioned,  as  by  the  record  and  proceedings  thereof  still  remaining  in  the 
said  court  of  our  said  lord  the  King,  before  the  king  himself,  at  Westmins- 
ter aforesaid,  more  fully  appears ;  which  said  judgment  still  remains  in  full 
force  and  effect,  not  in  the  least  reversed,  satisfied,  or  made  void ;  and  the 
said  defendants  further  say,  that  the  said  T.  H.  and  H.  C.  named  in  the 
said  writ  and  bill  of  the  said  J.  S.  and  the  said  J.  EL  and  H.  C.  the  said 
defendants  named  in  the  said  bill  of  the  said  plaintiff,  are  the  same  •persons, 
and  that  the  said  offenses  in  the  said  bill  and  declaration  of  the  said  J.  S. 
are  the  same  identical  offenses  as  are  mentioned  and  alleged  to  have  been 
committed  in  the  said  bill  and  declaration  of  the  said  plaintiff  and  not  other 
or  different. — And  this,  be— [Conclude  with  a  verification,  as  ante,  907, 
sixth  form.'] 


[ *1001  ] 


IN  COVENANT. 


ih  owm-  In  the  King's  Bench,  (or,  "  C.  P,"  or,  "  Exchequer"*) 


AL. 


Non  est        O    T\ 

factum  (a).  ^  u* 


Term, Will.  4. 


ate.  >  And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c,  and  says,  that  the  said  in- 
denture (or  "  articles  of  agreement,"  or,  "  deed  poll,"  as  in  the  declara- 
tion) is  not  his  deed.  And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 

Nm  est  The  form  of  plea,  as  ante,  953,  and  notes  thereto,  will  here  apply. 

factum  & 

^craving      j- j^^  ju^  a8  <mie^  qqq^  jir^  form.'] — Because  he  says,  that  the  said 

\,  «c.  (\ 


Plea  of       defendant  on  the  said,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  did  pay  to 
payment     faQ  ^j^  ^  jjb  ^  gaj^[  gum  Qf  £ —  'm  ^  ^ ^  indenture  mentioned.     And 

of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 


&— 


Plea  of  T Actio  non,  as  ante,  906,  first  form.'] — Because  he  saith,  that  he  the 

Pj^Tfx"  said  defendant  did,  &c.  [Sere  state  the  performance  in  the  words  of  the 
covenant,  if  such  covenant  were  in  the  affirmative,  and  conclude  as  follows :] 
according  to  the  form  and  effect  of  the  said  indenture,  and  of  the  said  cove- 
nant of  the  said  defendant  by  him  in  that  behalf  made,  as  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid.  And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 

License  [First  plea,  non  est  factum,  as  supra  ;  second  plea,  as  follows :] — And 

£**10021  for  a  further  plea  in  this  behalf,  as  to  the  *said  supposed  breach  of  core- 
|_  l\)\)A]  nan^  secondly  above  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
Statute  in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  Ins  aforesaid  action  thereof  against  him,  because  he 
says,  that  he  the  said  defendant  did  plough  and  break  up,  &c.  {Here  enu- 
merate the  acts  complained  of,  as  in  the  declaration,  or,  if  they  he  very  nu- 
merous, the  plea  may  he  more  concise,  as  follows:] — "That  he  the 
said  defendant  did  commit  the  said  supposed  breach  of  covenant  first 

(a)  There  is  no  general  issue  in  cove-  (c)  As  to  the  mode  of  pleading  perfonn- 
nant,  1  Stark.  311.  Non  infregU  convention-  ance,  whether  of  an  affirmative  or  negative 
em  is  a  bad  plea,  2  Taunt.  278. — 8  T.  R.  or  disjunctive  covenant,  see  ante,  981  to 
280. — See  ante,  vol.  i.  Index,  "  Covenant."  986,  and  vol.  i  Index,  "  Performance?  and 
This  plea  should  be  adopted  where  the  de-  Com.  Dig.  Pleader,  vol.  ii.  13. — Co.  Lit. 
fondant  denies  his  execution  of  the  deed,  or  303  b.  9 ;  and  see  forms,  Morg.  489. 

where  he  is  desirous  of  taking  advantage  of  (d)  A  license  is  frequently  pleaded  in  co- 

a  variance  in  the  setting  it  out.    If  he  crave  venant,  but  when  by  parol  it  is  not  sustain- 

oyer,  and  plead  it  with  non  est  factum,  he  able,  unless  provided  for  by  the  terms  of  the 

cannot  take  advantage  of  such  variance,  2  deed.    In  general  a  parol  discharge  is  in- 

B.  &  A.  765. — 4  B.  &  C.  741. — 7  D.  &  R.  operative  against  a  deed,  and  this  plea  is 

249,  S.  C. — Ante,  952,  n.  rarely  sustainable.    See  the  cases   cited,  5 

(b)  See  form,  Plead.  A.  316,  44£—  Solvit  T.  R.  280,  1.— 2  Saund.  47,  48.  n.  t.— 1 
post  diem  covenant  is  bad,  but  it  may  be  Taunt.  428.-3  T.  R.  590.— Co.  lit.  222  b, 
pleaded  as  accord  and  satisfaction,  see  post,  note  2. 

1002. 
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OBUKRAL. 


above  assigned"  by  the  leave  and  license  of  the  said  plaintiff  to  the  said      jh 

defendant  for  that  purpose  first  given  and  granted ,  to  wit,  on  the day 

of A.  D. « at,  &c.  (venue)  aforesaid.     And  this,  &e. — [Con- 
clude with  a  verification,  as  ante,  907,  sixth  fortn.] 

• 
[Actio  m/h,  ob  to  the  first  breach  of  covenant,  as  ante,  906.] — Because  A^J#rd. 
be  safch,  that  he  the  said  defendant,  before  the  commencement  of  this  suit,  fag^V). 
to  wit,  on,  &c.  at,  &o.  (venue)  aforesaid,  paid  to  the  said  plaintiff  the  sum  of 
£ — in  full  satisfaction  and  discharge  of  the  said  sum  of  £ — in  the  said 
breach  of  covenant  mentioned,  and  of  all  the  damages  by  the  said  plaintiff 
sustained,  by  reason  of  the  non-payment  thereof,  which  said  sum  of  £ — 
the  said  plaintiff  then  and  there  accepted  and  received  of  and  from  the  said 
defendant  in  full  satisfaction  and  discharge  of  the  said  sum  of  £ —  in  the 
said  breach  of  covenant  mentioned,  and  of  the  damages  of  the  said  plaintiff 
by  him  sustained,  by  reason  of  the  said  breach  of  covenant.    And  this,  &c. 
—[Conclude  with  a  verification,  as  ante,  907,  sixth  farm.'] 

As  rien  in  arrere  tt  a  bad  plea  in  covenant  for  rent,  £c  Cowp.  588 ;  2jJJrviP 
therefore,  when  the  defendant  has  neglected  to  fay  the  money  at  the  op-  thereon, 
pointed  day,  but  has  paid  it  afterwards,  this  plea  is  proper.    It  is  also  ad- 
visable  when  in  covenant  the  defendant  brings  money  into  oourt.     See 
another  form  of  plea  of  accord  and  satisfaction)  8  East,  252. 

[First  plea,  rum  est  factum,  as  ante,  1001 ;  second  plea,  actio  non,  as  Babble  Act 
ante,  906,  tWrrf^brm.]*— Because  he  says,  that  before  and  at  the  time  of  *£*  jjjjj* 
the  making  of  and  entering  into  the  idefetare  in  the  said  declaration  at  common 
mentioned,  and  before  the  passing  of  a  certain  act  of  parliament  made  and  law.  being 
passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  King  George  the  J^hee^ 
Fourth,  entitled,  uAn  act  to  repeal  so  much  of  an  act  passed  in  the  6th  *  scheme 
"  year  of  his  late  Majesty  George  the  First,  as  relates  to  the  restraining  injurious 
"  several  eztavagant  and  unwarrantable  practices  in  the  said  act  mention-  J?  **  P11* 
"  ed,  and  for  conferring  additional  'powers  upon  his  majesty  with  respect 
u  to  the  granting  of  charters  of  incorporation  to  trading  and  other  compa- 
nies," to  wit,  on  the  1st  day  of  July,  in  the  year  of  our  Lord  1825,  to 
vrit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  divers  persons,  and 
amongst  others,  the  said  plaintiffs  formed  themselves  and  entered  into  a 
public  undertaking,  project,  and  attempt,  tending  to  the  common  grievance, 
prejudice,  and  inconvenience  of  the  subjects  of  oar  said  lord  the  king  in 
general,  and  great  numbers  of  them  in  their  trade  and  commerce,  that  is  to 
say,  by  opening  books  for  public  subscriptions,  and  drawing  in  persons  to 
subscribe  therein  towards  raising  great  Bums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  i>500,000,  and  by  pre- 
suming to  act  as  a  corporate  body,  and  pretending  to  make  their  shares  in 
stocks  transferable  and  assignable,  without  any  act  of  parliament,  or  by 
any  charter  from  the  crown  for  so  doing,  and  by  pretending  that  they  and 
the  persons  who  should  subscribe  to  and  take  shares  in  the  said  undertab- 

(e)  See  precedent,  Read.  A.  3S4.  Accord    the  covenant,    1  Taunt.   498.— Com,   Difc. 
and  satisfaction,  made  before  breach  of  cove-    Pleato,  2  V.  8..    Sed  vide  Cbo.  EH2.  46. 
nam  cannot  be  pleaded  in  bar  of  an  action  on 
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iag,  project  and  attempt,  would  form  a  company  or  partnership  somty 
for  the  purpose  add  object  of  purchasing  and  working  mines  of  tin,  cop- 
per, and  lead  ote,  situate  in  or  near  the  counties  of  Cornwall  and  Devon, 
and  to  smelt,  manufacture,  refine,  or  otherwise  prepare  for  sale  and  to  sell 
and  dispose  of  the  ores,  metals,  minerals,  and  other  products  to  be  obtain- 
ed and  raised  from  such  mines  respectively,  when  in  truth  and  in  feet 
there  were  no  mines  purchased  or  worked,  or  intended  so  to  be :  and  the 
said  defendant  in  fact  saith,  that  the  said  indenture  in  the  said  declaration 
mentioned,  w*s  made,  entered  into,  and  executed  for  the  furthering, 
countenancing,  and  proceeding  in  the  said  undertaking,  project,  and  At- 
tempt, tending  to  the  common  grievance  of  and  to  the  common  nuisance 
of  divers  and  very  many  of  the  leige  subjects  of  our  said  lord  the  king, 
and  thereby  the  said  indenture  was  and  is  wholly  void  in  law,  and  contra- 
ry to  the  Statute  in  that  ease  made  and  provided.  And  this  the  said  de- 
fendant is  ready  to  verify,  &c.— [Conclude  with  a  verification,  as  ante, 
907,  sixth  form.'] — [Actio  non,  as  ante,  906,  third  form.'] — Because  he 
says,  that  the  said  company  or  partnership  in  the  said  indenture  mentioned 
was  and  is  a  public  undertaking  and  attempt  tending  to  the  common  griev- 
ance, prejudice,  and  inconvenience  of  great  numbers  of  the  subjects  of 
our  said  lord  the  king,  to  wit,  the  said  poisons  and  names  in  the  said  in- 
denture, and  all  the  parties  thereto,  in  their  trade,  commerce,  and  oilier 
lawful  affairs,  and  that  th$  said  indenture  was  and  is  made  and  entered 
into  for  the  furthering,  countenancing,  and  proceeding  in  the  said  underta- 
king an  attempt,  to  die  common  grievance  and  nuisance  of  the  said  sub- 
jects of  our  said  lord  the  king,  whereby  the  said  indenture  was  and 
is  wholly  void  in  law.  And  this  he  the  said  defendant  is  ready  to 
verify,  &c. — [Conclude  p*  cmte,  907,  sixth  form."] — [Actio  wan,  as 
Third  pica,  cmte,  906,] — Because  lie  says,  that  the  said  company  or  partnership  in 
the  said  indenture  mentioned,  was  and  is  a  company  or  partnership  con- 
sisting, to  wit,  of  the  said  plaintiffs,  and  other  persons,  presuming  to  act 
as  if  they  were  and  are  a  corporate  bedy,  and  pretending  to  raise  a  trans- 
ferable stock,  without  any  legal  authority,  and  without  any  charter  from  the 
crown  for  so  doing,  that  is  to  say,  as  a  corpoarte  body >  for  the  purpose 
and  object  of  purchasing  and  working  mines  of  tin,  copper,  and  lead  ore, 
situate  in  or  near  the  counties  of  Cornwall  and  Devon,  and  of  smelting, 
manufacturing,  refining,  or  otherwise  preparing  for  sale,  and  of  selling  and 
disposing  of  the  ewes,  metals,  minerals,  and  other  products  to  be  obtained 
and  raised  from  such  mines  respectively,  and  for  other  purposes  vnknewa, 
and  having  a  number  of  shares,  not. exceeding  .£10,000,  transferable  and 
assignable  by  and  from  the  holders  of  such  shares  to  any  other  person  or 
persons  at  the  pleasure  of  the  holders  thereof.  And  the  said  defendant 
in  fact  saith,  that  the  said  indenture  was  and  is  made  and  entered  into  for 
the  furthering,  countenancing,  and  proceeding  in  the  said  company  or  part- 
nership, to  the  common  nuisance  and  grievance  of  all  the  leige  subjects  of 
our  said  lord  the  king,  whereby  the  said  indenture  was  and  is  wholly  vend 
in  law.  And  this,  [  Conclude  with  a  verification,  as  ante,  907.] — [Ae- 
tio  non,  as  ante,  906.] — Because  he  says,  that  the  said  indenture  was  and 
is  made  and  entered  into  for  the  furthering,  countenancing,  and  pro- 
ceeding in  tbe  said  company  or  partnership  therein  mentioned, 
the  said    company   or  partnership    being  a  new  and  unlawful   under* 
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taking,  tending'  to  the  common  grievance,  prejudice,  and  Inconvenience  of  in  gener- 
great  numbers  of  the  king's  subjects  in  their  trade  and  commerce,  that  is  to  AL- 
say,  an  undertaking  for  the  purpose  and  object  of  purchasing  and  working. 
mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the  counties  of  Corn- 
wall  or  Devon,  and  of  smelting,  manufacturing,  refining,  or  otherwise  pre- 
paring for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  minerals, 
and  other  products  to  be  obtained  and  raised  from  such  mines  respectively, 
and  which  said  undertaking  wan  a  public  undertaking,  and  did  then  and 
there,  and  still  doth  relate  to  affairs  in  which  the  trade, :  commerce,  and 
welfare  of  great  numbers  of  the  king's  subjects  were  and  are  concerned,  to 
wit,  at  Westminster  aforesaid,  iii  the  county  aforesaid,  to  the  common  nui- 
sance of  the  liege  subjects  of  our  said  lord  the  king,  whereby  the  said  in- 
denture was  and  is  void  in  law,  Ac.*—  [Conclude  with  a  verification,  as  an- 
te, 907.] — [Actio  runty  as  ante,  906.] — Because  he  says,*  that  the  said  Fifth  ptea. 
•company  or  partnership  in  the  said  indenture  mentioned,  was  and  is  a  com- 
pany or  partnership,  without  any  legal  authority,  or  without  any  charter 
from  thQ  crown  for  so  doing,  pretending  to  raise  a  transferable  stock,  to  a 
large  amount,  to  wit,  not  exceeding  .£50,000,  to  be  divided  into  not  more 
than,  to  wit,  10,000  shares,  which  shares  were  to  be  and  are  transferable 
and  assignable  from  the  holders  thereof  to  any  person  or  persons  at  the 
pleasure  of  such  holders :  And  the  said  plaintiff  further  saith,  that  the 
and  indenture  was  and  is  made  and  entered  into  for  the  farthering,  counte- 
nancing, and  proceeding'  in  the  said  company  or  partnership,  to  the  com- 
mon grievance  and  nuisance  of  the  said  subjects  of  our  said  lord  the  king, 
whereby  the  said  indenture  was  and  is  wholly  void  in  law.  And  this  the 
said  defendant  is  "ready  to  verify,  wherefore  he  prays  judgment  if  the  said  [  *1008] 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
Ac 

[Firrt  plea,  non  est  f  actum-,  as  ante,  1001 ;  second  plea,  actio  non,  an  on  affuh. 
ante,  900,  third  form.] — Because  ho  says,  that  the  said  T.  after  the  mat      TICE 
ing  of  the  said  indenture,  and  before  the  expiration  of  the  second  year  of  p,^!!' 
the  said  term  of  three  years  in  the  said  indenture  mentioned,  to  wit,  on,  &c.  declaration 
*fc,  Ac.  (vetote)  aforesaid,  wrongfully,  and  without  the  license  or  consent  of  on  a  sea 
the  said  defendant  deserted  from  and  left  the  service  of  the  defendant,  and  apprentice 
Ad  not  at  any  tkne  afterwards  return  thereto ;  and  the  said  defendant  fur-  fer^t"*6 
ther  says,  that  the  said  defendant  did  continually  from  and  after  the  mak-  finding 
ing  of  the  said  indenture  until  the  said  T.  so  deserted  and  left  the  service  neee^d 
of  the  said  defendant  as  aforesaid,  find  unto  the  said  T,  sufficient  meat,  paying 
drink,  and  lodging,  to  wit,  at  &c.  (venue')  aforesaid,  and  did,  during  that  wages)that 
tone,  to  wit,  on,  &o.  at,  &c.  (venue)  aforesaid,  in  lieu  of  all  other  neces»  ftjjjjjj 
saries,  pay  unto  the  said  T.  £14  for  the  first  year  of  the  said  Term,  and  defend- 
during  the  residue  of  the  said  Term  was  ready  and  willing  to  have  found,  ant's  ser- 
and  would  have  found  him  the  said  T.  sufficient  meat,  drink,  and  lodging,  vice  (/)• 
and  paid  him  the  ether  sums  of  money  by  the  said  defendant  stipulated  to  be 
pud  to  him,  according  to  the  form  and  effect  of  the  said  indenture,  and 
the  said  covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said  T.  had 
not  so  deserted  from  and  left,  or  had  returned  to  the  service  of  the  said  de-  - 
fondant.  *  And  this,  be."]— -Conclude  with  a  verification,  as  ante,  907, 
sixth  form.] 

{/)  As  to  tail  defense  See  6  B.  &  C.  690.-1  B.  &  C.  460.— Ante,  517. 
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on  afpse*.  [Third plea,  mctio  mom.]-— Beam*  he  say*,  that  the  said  T.  after  the 
BCEiK  making  of  &*  »id  indenture,  and  before  the  expiration  of  the  second  year 
Third  plea  °^  *ne  8a^  term  °^  ^ree  7eara  *n  ^e  ^^  indenture  mentioned,  to  wit,  on, 
that  plain-  &c.  eiv&c.  (venue}  aforesaid,  the  said  T,  then.being  in  the  service  of  the 
tiff  with  sai(i  defendant  on  board  of  a  certain  ship  or  vessel  of  the  said  defendant,  in 
teton^  parts  beyond  the  seas,  to  wit,  at  Malta,  and  the  said  ship,  being  then  about 
entered  on  to  proceed  to  a  certain  other  part  beyond  the  sea,  to  wit,  to  Egypt,  the  said 
board  an-  defendant,  at  the  request  of  the  said  T.  permitted  and  gave  leave  to  the 
foretime  fla*d  T.  to  enter  into  the  service  of  one  C.  who*  was  then  resident  at  Malta, 
bat  desert',  and  to  continue  therein  until  the  said  ship  or  vessel  of  the  said  defendant 
ed  from  the  should  return  to  Malta  aforesaid,  and  the  said  T.  by  such  leave  and  permia- 

P*10041  *"m'  ^  ^en  an(*  ^ere  enter  *nto  ^e  8Crv^ce  °f  "*•  ^d  0.  and  that  the 
L  -*  said  ship  or  vessel  did  afterwards  sail  to  Egypt  aforesaid,  and  afterwards, 

to  wit,  on,  &c.  return  to  Malta  aforesaid ;  and  the  said  defendant  further 
says,  that  the  said  T.  after  he  the  said  T.  had  so  entered  into  the  service 
of  the  said  C.  and  before  the  expiration  of  the  said  second  year  of  the  said 
term  of  three  years  in  the  said  indenture  mentioned,  to  wit,  on,  &c.  wrong- 
fully, and  without  the  license  or  consent  of  the  said  G.  or  of  the  said  defend- 
ant, deserted  and  run  away  from  and  left  the  service  of  the  said  C.  and  did 
not  at  any  time  afterwards  return  thereto,  or  to  the  service  of  the  said  de- 
fendant ;  and  the  said  defendant  further  sayB,  that  he  the  said  defendant 
continually  from  and  after  the  making  of  the  said  indenture,  until  the  said 
T.  so  entered  into  the  service  of  the  said  C.  as  aforesaid,  and  the  said  C. 
did,  from  that  time  until  the  said  T.  so  deserted  and  run  away  as  aforesaid, 
find  the  said  T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at,  Ac.  aforesaid ; 
and  that  the  said  defendant  did,  during  that  time  to  wit,  on,  &c.  at,  &c. 
(venue}  aforesaid,  in  lieu  of  all  other  necessaries,  pay  unto  the  said  T.  £14 
for  the  said  term  ;  and  that  the  said  C.  would  have  found  unto  the  said  T. 
sufficient  meat,  drink,  and  lodging,  until  the  return  of  the  said  ship  to  Malta, 
and  the  said  defendant,  during  the  residue  of  the  said  term,  was  respective- 
ly ready  and  willing  to  have  found,  and  would  have  found  him  the  said  T. 
sufficient  meat,  drink,  and  lodging,  and  the  said  defendant  would  have  paid 
him  the  other  sums  of  money  by  the  said  indenture  stipulated  to  be  paid 
,  to  him,  according  to  the  form  and  effect  of  the  said  indenture,  and  the  said 
covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said  T.  had  not  so 
deserted  and  run  away,  or  had  afterwards  re-entered  into  the  service  of 
the  said  defendant ;  aid  this  he  the  said  defendant  is  ready  to  verify,  &c. 

?**  <fe-        And  for  further  plea,  as  to  so  much  of  the  said  breach  of  covenant  in  the 
provide,     8a,d  declaration  lastly  above  assigned,  as  was  incurred  before  the  said  die- 
dec,  board   missal  and  discharge  of  the  said,  &c.  by  the  said,  &c.  from  his  service,  by 
^*  to4g\  the  said  declaration  above  supposed,  the  said  defendant  says,  &c.  (actio 
i&|  to  his    *°n)  because  protesting  that  the  said  declaration  in  that  respect  and  mat» 
covenant,    ters  therein  contained,  are  not  sufficient  in  law  for  the  *said  plaintiff  to 
( '1005]  have  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant, 
and  the  said  defendant  is  not  bound  by  law  to  answer  thereto  ;  neverthe- 
less for  a  plea  in  this  behalf  the  said  defendant  says,  that  he  the  said  de 
fondant  continually  after  the  making  of  the  said  articles,  until  the  said  sup- 
posed dismissal  and  discharge  of  the  said  plaintiff  by  the  said  defendant 
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from  his  sendee,  at,  4c.  (veme)  aforesaid,  did  find  and  pwvide  lot  the  said    o*  ap. 
plaintiff  good  and  sufficient  meat,  drink,  and  lodging;  suitable  to  his  situar   'JJJJJJ* 
tioa,  according  to  the  form  and  effect  of  the  said  articles  of  agreement,  and 
of  the  said  covenant  of  him  the  said  defendant  in*  that  behalf  made  as  afore- 
said, and  of  this  he  puts  himself  upon  the  country,  Ac.  « 

Atad  for  further  plea,  as  to  so  much  of  the  said  supposed  breach  of  cove-  !^L^t 
nant  in  the  said  declaration  above  assigned,  as  was  incurred  before  the  said  Wtt8  TeajgLy 
supposed  dismissal  and  discharge  of  the  said,  &c.  by  the  said,  fro.  from  his  to  provide, 
Baid  service,  as  in  the  said  declaration  mentioned,  the  said,  &c.  [Actio  non.~\  ^c:  *£ 
— Because  protesting  that  the  said  declaration  in  that  respect,  and  the  mat*  absented  . 
ters  therein  contained,  are  not  sufficient  in  law  for  the  said  plaintiff  to  have  himself. 
or  maintain  his  aforesaid  action  thereof  against  him,  and  that  he  the  said 
defendant  is  not  under  any  necessity  by  the  law  of  the  land  to  answer  there- 
to ;  for  a  plea,  nevertheless,  in  this  behalf  the  said  defendant  says,  that  he 
the  said  defendant  continually  after  the  making  of  the  said  articles  of  agree- 
ment, until  the  said  supposed  dismissal  and  discharge  of  the  said  plaintiff  by 
the  said  defendant  from  his  service  as  aforesaid,  at,  &c.  aforesaid,  was  ready 
and  willing  to  find  and  provide,  and  would,  during  all  that  time,  have  found 
and  provided  for  the  said  plaintiff  good  and  sufficient  meat,  drink,  and  lodg- 
ing, suitable  to  his  situation,  according  to  the  form  and  effect  of  the  said  ar- 
ticles of  agreement,  and  of  the  said  covenant  of  him  the  said  defendant  in 
that  behalf  made  as  aforesaid,  but  die  plaintiff,  during  all  that  time  volun- 
tarialy,  and  of  *his  own  accord,  without  the  request  or  license  of  the  said  [  *1006] 
defendant,  found  and  provided  for  the  said,  fcc.  good  and  sufficient  meat 
and  drink,  and  lodging,  suitable  to  his  situation,  to  wit,  at  Westminster 
aforesaid,  and  this  he  is  ready  to  verify ;  wherefore,  &c. 

• 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach  of  covenant  That  ih* 
by  the.said  plaintifls  in  the  said  declaration  first  above  assigned,  the  said  voluntary 
defendant  by  leave  of  the  court  here,  4c.  [Actio  non,  a%  ante,  906.]     Be-  ly  absent. 
cause  protesting  that  the  said  defendant  hath  continually  since  the  making  **  J1^61^ 
of  the  said  articles  of  agreement  hitherto  been  ready  and  willing  to  employ  ersing  the 
the  said  J.  0.  in  bis  said  business  of  an  attorney,  solicitor,  and  agent,  and  discharge 
to  instruct,  and  cause  him  to  be  instructed  therein,  according  to  the  form  b7  ^nd- 
and  effect  of  the  said  articles  of  agreement ;  for  a  plea,  nevertheless,  in  *°  **'' 
this  behalf,  the  said  defendant  says,  that  tho  said  J.  0.  after  the  making 
of  the  said  articles  of  agreement,  and  before  the  time  of  the  said  supposed 
dismissal  and  discharge  of  the  said  J.  0.  in  tho  said  declaration  mention* 

ed,  to  wit,  on  tho  — —  day  of in  the year  aforesaid,  at,  fro. 

(venue)  aforesaid,  did  voluntarily  leave,  quit,  and  depart  from  the  said 
service  of  the  said  defendant  without  the  license,  leave,  permission,  or  con* 
sent,  and  against  the  will  of  the  said  defendant,  and  hath  remained  and 
continued  so  absent  from  thenoe  hitherto,  to  wit,  at,  &c.  (venue)  aforesaid ; 
without  this,  that  the  said  defendant  dismissed  and  discharged  the  said  J. 
O.  from  his  said  service,  and  refused  to  employ  him  in  his  said  business  of 
an  attorney  or  solicitor,  and  agent,  or  to  instruct  or  cause  him  to  be  in- 
structed therein,  in  manner  and  form  as  the  said  plaintiffs  have  in  the  said 

(*)  See  6  B.  dc  C.  S80. 
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on  CHAA-   breach  of  covenant  first  above  assigned, alleged ;  lad  this,  kts—[Conclxd* 
**!££*'   ttith  a  verification,  as  ante,  907.] 

To  decul-  '[Actio  non,  as  ante,  906.]— Because  lie  saith,  that  he  <Kd  not  keep*  the 
fttioa  <m  said  vessel  on  demurrage  the  said  days,  or  any  part  thereof,  over  and  above 
charter-  the  said  lay  days  in  the  said  charter-party  mentioned,  in  manner  and  form 
mme/dae  **  the  9aid  plaintiff  hath  above  alleged ;  and  this,  &o. 

endemur- 

mge,   that  defendant  did  not  keep  the  vessel  on  demurrage  over  and  above  the  lay  days  allowed  by 

the  charter  party  (A). 

To  declare-  *  [Actio  nonJ] — Because  he  saith,  that  he  the  said  defendant  did  send  and 
ratK>non  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames,  such 
party  for    g°°d8  as  he  thought  proper  to  ship,  and  receive  die  same  from  alongside  of 

balance  of  her  at and  send  alongside  of  her  at such  goods  as  he  thought 

**"***>  fit,  and  receive  the  same  from  alongside  of  her  at  London,  within  the  time 
for  demur-  limited  for  those  purposes,  and  days  of  demurrage  in  the  said  charter-party 
rage,  that  mentioned,  and  did  not  keep  the  said  Vessel  any  time  over  and  above  the 
did  nd*  **me  lusted  for  the  purpose  last  aforesaid,  and  the  days  of  demurrage  as 
cargo         aforesaid ;  and  of  this  he  puts  himself  upon  the  country,  &c. 

alongside 

of  the  ves-  sel,  to  be  loaded  on  board  within  the  days  of  demurrage  allowed  byrthe  charter  party. 

[ #1008] 

Tb  declar-       [Actio  non,  ae  ante,  906.] — Because  he  saith,  that  he  the  said  defend- 

atlon  on  ant  was  always  ready  and  willing  to  send  and  cause  to  be  sent,  alongside 
^te^"  of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at  —  aforesaid,  a 
EdanccTof  ^H  an^  sufficient  cargo  of  such  goods  as  he  thought  proper  to  ship  on 
freight  and  board  of  the  said  vessel  within  the  time  limited  for  those  purposes,  and  days 
dae  on"11  °^  demurrage  >  7e^  the  said  defendant  in  fact  saith,  that  the  said  vessel  was 
account  of  *>°*  tight,  staunch,  and  strong,  nor  was  in  every  respect  properly  fitted  and 

demur-      manned  for  the  voyages  from  — —  aforesaid,  and aforesaid,  so  as  to 

£^^at  enable  the  said  defendant  safely  of  securely  to  send  or  cause  to  be  sent, 
ready  and  alongside  the  said  ship  or  vessel  such  goods  as  aforesaid,  jn  order  that  the 
willing  to  same  might  be  loaded  on  board  thereof  within  the  times  and  days  of  demur* 
hav^sent    rag6  af0resaid ;  and  this,  Ac. — [Conclude  with  a  verification,  as  ante, 

kmgside  of  907.  J  ' 

the  vessel,  but  that  she  was  not  tight,  staunch,  and  strong,  &c. 

Plea,  that  [First  plea,  man  est  factum,  as  ante,  1001 ;  and  for  a  further  plea,  actio 
^eDdant  non,  as  ante,  906.]— Because  he  saith,  that  the  said  defendant  did  tend 
alongside  ftD<*  cause  to  be  sent,  alongside  of  the  sajd  vessel  in  the  river  Thames,  such 
of  the  ves-  goods  as  he  thought  proper  to  ship,  and  receive  the  same  from  alongside  of 
witkUiih  at  Heligoland,  and  send  alongside  of  her  at  Heligoland  such  goods  as 

time  limit-  ^e  thought  fit,  and  receive  the  same  from  alongside  of  her  at  I^ondun,  with- 
ed,  and  in  the  time  limited  for  those  purposes,, and  days  of  demurrage  in  the  said 
days  of  de-  charter-party  mentioned,  and  did  set  keep  the  said  vessel  any  time  over 
the'char-  *nd  above  the  time  limited  for  the  purpose  last  aforesaid,  and  the  days  of 
ter-paity     demurrage  aforesaid,  and  of  tins  he  puts  himself  upea  the  country,  Ac 

Ttau^Dtea!  ^^  *or  a  ^urt*ier  Plea  m  ^  behalf  aa  to  so  much  of  the  said  supposed 
that  de-8**  breach  of  covenant  first  above  assigned,  as  relates  to  the  not  sending,  or 
fendant  causing  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames,  and 
was  aVd  at  Heligoland,  such  goods  as  he  thought  peeper  to  ship  on  board  thereof 

Laid  wil- 
ig  to  (A)  See  forms  in  debt,  ante,  967,  to  969. 

sand  along 
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within  the  tttneftnHed  far  those  purposes,  and  days  of  demurrage,  tho  said   °*  cha*- 
defendant  by  like  leave,  &e.  says,  [<w#<>  non],  because  he  saith,  that  the    ******** 
said  defendant  was  always  ready  and  willing  to  send  and  cause  to  be  sent,  side  the 
alongside  of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at  Heligo-  vessel  at 
land  aforesaid,  a  full  and  *suflieient  cargo  of  such  goods  as  he  thought  prop-  £~J^^  t 
er  to  ship  on  board  the  said  vessel  within  the  time  limited  for  those  purpo-  London, 
see,  and  days  of  demurrage ;  yet  the  defendant  in  fact  saith,  that  the  said  sack  full 
vessel  was  not  staunch,  tight,  and  strong,  nor  was  in  every  respect  properly  Setfeanro 
fitted  and  manned  for  the  voyage  from  London  aforesaid,  or  from  Heligoland  of  goods, 


1,  so  as  to  enable  defendant  safely  ot  securely  to  send  or;  cause  to  &c.  within 
be  sent  alongside  the  said  ship  or  vessel,  sneh  goods  as  aforesaid,  in  order  J"/^6 
that  the  same  might  be  loaded  on  board  thereof  within  the  time  and  days  but  that 
of  demurrage  aforesaid ;  and  this,  fee.  wherefore,  &c.    And  for  a  further  d*  ship 
plea  in  this  behalf,  to  the  said  supposed  breach  of  covenant  secondly  w^1"*  - 
above  assigned,  defendant  by  like  leave,  &c.  [actio  non\%  because  he  saith,  staunch, 
that  he,  defendant,  before  the  commencement  of  this  suit,  to  wit,  on,  &c.  &cc-  *°** 
at,  &c.  aforesaid,  paid  to  plaintiff  the  said  sum  of  £ —  in  full  satisfac-  MmMfeir 
tion  and  discharge  of  the  said  sum  of  £ —  in  the  said  second  breach  of  cov-  er  securely 
want  mentioned,  and  of  all  damages  by  the  sajd  plaintiff  sustained  by  reason  tasend 
of  the  nan-payment  thereof,  which  said  sum  of  money  the  said  plaintiff  then  order' t^be 
and  there  accepted  and  received  of  and  from  the  said  defendant,  in  full  loaded  on 
satisfaction  and  discharge  of  the  said  sum  of  £ —  in  the  said  second  breach  t***!1 
of  covenant  mentioned ;  and  thi^  &c.  wherefore,  fee.    And  for  a  further  2£t  ^mBm 
fJea  in  this  behalf,  to  the  said  supposed  breach  of  covenant  lastly  above  as-  r  •1009] 
signed,  the  said  defendant  by  like  leave,  fee.   [actio  nori],  because  he  Fourth 
saith,  that  he  did  net  keep  the  said  vessel  on  demurrage  the  said  days,  or  fe^JJi 
any  part  thereof,  over  and  above  the  said  lay  days  in  the  said  charter-party  JJ^. 
mentioned,  in  manner  and  form  as  the  said  plaintiff  bath  above  alleged ;  and  menee- 
of  tins  he  the  said  defendant  puts  himself  upon  the  country,  fee.  meTte 

fendant  paid  debt  in  full  satisfaction.    Fifth  plea,  denial  that  defendant  did  keep  the  ship  on 
demurrage  over  and  above  the  tune  ia  charter-party  mentioned* 

[First  plea,  non  est  factum,  as  anU>  1001 ;  second  plea,  actio  rum,  as  on  fou- 
ante>  906,  third  form.] — Because  they  say,  that  the  said  stock  of  coals  of  CIES  op  nf- 
the  said  plaintiff  above-mentioned  to  have  been  insured  as  aforesaid,  be-  <^^*' 
fore  and  at  the  time  of  making  of  the  aforesaid  deed  poll  or  policy,  was  de-  pieas  to 
scribed  otherwise  than  it  really  was,  to  wit,  at,  fee.  (venue)  aforesaid ;  *and  covenant 
of  this  they  the  said  C.  and  p.  put  themselves  upon  the  country,  fee*  °n  a  P0^ 

.    aace  on  coals,  against  loss  by  ike,  showing  that  the  policy  was  void  (*). 

[  ™0} 

[Actio  no*,  4ts  ante,  906.] — Because  they  say  that  divers  large  quart-  ^^  . 
titles,  to  wit,  100  bushels  of  the  said  coals  in  the  said  declaration  mention-  JnecoeJs* 
ed,  to  have  been  the  stock  and  property  of  the  saick  fee.  and  to  have  been  were  de- 
em the  said  open  wharf  adjoining  west,  mentioned  in  the  said  deed  poll  or  9C^)eA  j* 
policy  of  assurance,  and  by  the  said  declaration  above-mentioned,  to  have  £rwwe° 
been  burnt,  consumed,  lost,  and  destroyed  by  fire  before  and  at  the  time  than  as 
of  the  making  of  the  said  deed  poll  or  policy  ef  assurance,  had  taken  fire,  *****  *%& 
and  were  burning  and  consuming  by  fire,  whereof  the  said  plaintiff,  be-  Third  that 
fore  and  at  the  time  of  the  making  of  the  said  deed  poll  or  policy  of  as-  goods 

*  were  on 

(t)  See  also  the  next  idea.    The  policy  defendant  on  the  trial 'obtained  a  verdict.         Xmeof 

was  in  the  usual  form  of  fire  policies,  and  -  (k)  This  plea  concludes  to  the  country,  USbM- 

the  pleas  as  well  as  the  next  set  of  p4eas>  because  the  allegation  is  a  negative  of  wljat  JJJJ^JIJfL-. 

will  be  appticabje  to  ordinary  cases.    The  was  averr^  in  the  declaration.  wm  P0"^ 


1010  PLEAS  IN  BAR. 

on  poll   gurance,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)   aforesaid,  had  notice 

CgraAHeEl  W  >  an<*  ^n  anc*  *ere>  vith  ^nt  to  defraud  them  the  said  defendants, 

'  '   fraudulently  and  deeeitfully  obtained  and  effected  the  said  deed  poll  or  pol- 

and  that  it  icy  of  insurance,  in  the  said  declaration  mentioned ;  and  thiB  they  the  said 
4J2^edby    defendants  are  ready  to  verify,  wherefore,  fcc. 

fraud.  [Actio  non,  as  ante,  906.] — Because  they  say,  that  in  and  by  the  print* 

Fourth,      ed  proposals,  mentioned  in  and  referred  to  by  the  said  deed-poll  or  policy, 
that  goods  it  wa8  expressed  and  declared,  amongst  other  things,  that  common  insure 
Sla^nma?  &nce8  wherfe  buildings  covered  with  Sate,  or  lead,  and  built  on  all  sides 
bie  nature,  with  brick  or  stone,  and  goods  and  merchandize   therein  not  hazardous, 
tot  thCre    an(*  ^ere  n0  hazardous  trades  are  carried  on,  or  hazardous  goods  deposi- 
special*      ted ;  that  hazardous  insurances  were  timber  or  plaster  buildings,  and  goods 
hazard       and  merchandize  therein  not  hazardous ;  also  thatched  barns,  and  out-houses 
h^been  having  Q0  chimnies,-  or  adjoining  to  any  building  having  a  chimney,  oon- 
insertedin  taining  farmer' 8  stock  or  implements  of  husbandry,  or  brick  or  stone  buid- 
the  policy,  ings,  wherein  hazardous  goods  or  trades  were  deposited  or  carried  on, 
a^?^ilK^   such  as  bread,  and  biscuit  bakers,  brewers,  carpenters,  chemists,  color-men, 
printed      hoopers,   inn-holders,  victualers,  malt-houses,  sail-makers,  ship  and  tal- 
proposals.  low  chandlers,  stable  keepers,  hemp,  flax,  pitch,  "tallow,  tar,  rosin,  for* 
£  *1011]  pontine,  hay,  straw,  and  all  manner  of  fodder,  and  corn  unthrashed,  apo- 
thecaries' stock,  also  cotton,  sugar,  oil,  and  spirituous  Hauors,  as  merchan- 
dizes }  likewise  all  shops  and  warehouses  which  have  German  or  metal 
stoves  with  pipes.     Tfiat  douUy  hazardous  insurances  were  all  other  thatch- 
-  ed  buildings,  and  goods  and  merchandize  therein,  timber  or  plaster  build- 
ings wherein  hazardous  goods  or  trades  are  deposited  or  carried  on  ;  also 
saltpetre,   sea   biscuit-bakers,  oil    leather-dressers,    tallow-melters,  wax- 
chandlers,  boat-builders,  china,  glass,  or  earthen-wares.    And  that  if  in- 
surances were  desired  for  any  larger  sum  than  were  specified  in  the  table 
of  annual  premiums,  a  special  agreement  might  be  made  for  the  same ; 
special  agreements  might  also  be  made  for  mills  and  stock  therein ;  also  for 
mills  or  buildings  containing  any  kiln,  steam-engine,  stove,  or  oven,  used 
in  the  process  of  any  manufactory,  or  stock  therein  ;  or  for  other  insur- 
ances more  hazardous  than  those  described  in  the  second  and  third  heads 
of  insurances  of  the  said  printed  proposals,  as  sugar-bakers,  distillers,  var- 
nish-makers,   chemists'    laboratories,     manufactories  of  any    commodity 
deemed  hazardous,  as  flax-dressers,  sail-cloth  makers,  rope-makers,  and 
floor-cloth  painters,  coach-makers,  musical   instrument-makers,  umbrella- 
.  makers,  and  refiners  of  salt-petre,  spermaceti,  and  ore,  cotton,  flax,  and 
Knt-spinners,  with  all  the  operation  attending  the  manufacturing  of  these 
materials  from  the  raw  state  into  thread  for  the  weaver,  or  such  like,  by 
reason  of  the  nature  of  the  trade,  the  narrowness  of  the  place,  or  other 
dangerous  circumstances,  which  special  hazard  must  be  inserted  in  the  pol- 
icy to  render  the  same  valid  and  in  force,  to  wit,  at,  &e.  (venue)  aforesaid. 
And  the  said  defendants  further  say,  that  the  said  coals  of  the  said  plain- 
tiff so  as  aforesaid  burnt,  consumed,  lost,  and  destroyed  by  fire  at  the  time 

* 

(T)  As  policies  on  goods  against  fire  are  this  unknown  to  the  insured,  yet  the  policy 

not  like  ship  insurances  '<  lost  or  not  lost,"  would  be  void,  and  therefore  an  averment 

so  as  to  cover  an  existing  loss,  it  should  of  notice  and  fraud  is  unnecessary,  and  not 

seem  that  if  the  coals  were  even  latently  on  traversable, 
fire  at  the  time  the  policy  was  effected,  and 
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of  the  making  of  the  said  deed-poll  or  policy  of  assurance,  and  of  the  in-  on  pou- 
suring  thereof  as  aforesaid,  were  of  an  inflammable  nature  and  quality,  and    CIES  0T 
that  the  insurance,  so  as  aforesaid  made  thereon,  was  more  hazardous  than 
insurances  above  in  this  plea  particularly  mentioned  and  described,,  and 
were  specially  hazardous,  to  wit,  at,  &c.  aforesaid ;  yet  the  said  defend- 
ants further  say,  that  such  special  hazard  was  not  inserted  in  the  said  deed- 
poll  or  policy  of  assurance.    By  reason  whereof  the  said  deed-poll  or 
policy  was  and  is  null  and  void,  to  wit,  at,  &c. ;  and  this  they  the  said  de- 
fendants are  ready  to  verify,  wherefore,  &c.    And  for  a  further  plea  in 
*this  behalf,  as  to  the  supposed  breach  of  covenant  above  assigned,  the  [  *1012] 
said  defendants  [actio  non)  because  they  say,  that  the  said  plaintiff  did,  at  5^that 
the  time  of  the  making,  effecting,  and  obtaining  of  the  said  deed-poll  or  ^ere 
policy  of  assurance,  and  so  as  aforesaid  insuring  his  said  stock  of  coals  as  wrongly 
aforesaid,  cause  the  same  to  be  described  otherwise  than  as  it  then  really  2j™jJ 
was  so  that  the  same  was  insured  at  a  lower  premium  than  the  said  special  so  insured 
hazards  in  the  said  printed  proposals  above-mentioned,  did  require,  to  wit,  &t  a  less 
at,  Ac.  (venue)  aforesaid.    By  reason  whereof  the  said  deed-poll  or  policy  5JJJJEI 
was  void  and  of  no  force,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  this  they  ought  to 
the  said  defendants  are  ready  to  verify,  *  wherefore,  &c.    And  for  a  fur-  have  been. 
ther  plea  in  this  behalf,  as  to  the  supposed  breach  of  covenant  above  as-  5**> that 
signed,  the  said,  &c.  [actio  nori]  because,  they  say,  that  the  said,  &c.  did,  ^^de- 
at  the  time  of  the  mating,  effecting,  and  obtaining  of  the  said  deed-poll  or  scribed, 
policy  of  assurance,  and  in  so  as  aforesaid  insuring  his  said  stock  of  coals  as  9heiTse 
aforesaid,  cause  the  same  to  be  described  otherwise  than  as  it  then  really  ^aUy 
was,  so  that  the  same  was  insured  at  a  lower  rate  than  was  proposed  in  the  were. 
aforesaid  table  of  premiums,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  this 
they  the  said  defendants  are  ready  to  verify,  wherefore,  &c. 

Wilson  and  others. ) 

ate.  >     And  the  said  defendants,  by  their  attor-  *Jj*  Plea 

Holehouse.        )  ney,  come  and  defend  the  wrong  and  injury,  when,  ^tn^oyer^ 
fcc.  and  say,  that  the  said  deed-poll  or  policy  of  insurance,  in  the  said  of  and  set- 
first  count  of  the  said  declaration  mentioned,  and  the  said  deed-poll  or  pot {ing^ 
icy  of  insurance,  in  the  said  second  count  of  the  said  declaration  mention-  ^nsux^ 
ed,  were  and  are  one  and  the  same  deed-poll  or  policy  of  insurance,  and  ance)  non 
not  other  or  different ;  and  they  crave  oyer  of  the  said  deed-poll  or  policy  <* /**"*• 
of  insurance,  and  it  is  read  to  them,  and  they  also  crave  oyer  of  the  condi- 
tions upon  which  the  said  company  make  insurances,  which  said  conditions 
are  referred  to  by  the  said  deed-poll  or  policy  of  insurance,  and  indorsed 
thereon,  and  they  are  read  to  them  in  these  words,  that  is  to  say,  Condi- 
tions upon  which  this  company  make  insurances. — [First,  Persons  desirous 
of  making  insurance  on  buildings  are  to  deliver  into  the  office  the  follow- 
ing particulars,  vis.  a  description  of  the  buildings ;  where  situated ;  by  whom 
occupied ;  of  what  materials  the  walls  and  roof  of  each  building  intended 
to  be  insured  are  composed ;  "whether  the  same  are  occupied  as  dwelling-  [  *1018] 
houses,  or  as  warehouses,  manufactories,  workshops,  or  how  otherwise ; 
houses,  not  duly  separated  by  party  walls,  are  deemed  brick  and  timber ; 
all  manufactories  which  contain  furnaces,  kiln,  stores,  coal-kels,  ovens,  or 
otherwise  use  fire  and  heat,  are  chargeable  at  additional  rates. — Second, 

VoL«m.  14 
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oh  poli-  la  the  insurance  of  goods,  wares,  merchandize,  the  building  or  place  in 
mstfRivci  ^ich  the  same  are  deposited  is  to  be  described ;  it  must  also  be  stated 
'  whether  such  goods  be  of  the  kind  denominated  hazardous,  and  whether  any 
manufactory  is  carried  on  in  the  premises  ;  and  if  any  person  orpersons  shall 
insure  his  or  their  building  or  goods,  and  shall  cause  the  same  to  be  de- 
scribed in  the  policy  otherwise  than  they  really  are,  so  as  the  same  be 
charged  at  a  lower  premium  than  is  here  specified  as  applicable  thereto, 
or  if  any  building  shall  contain  any  kiln,  farnace,  steam-engine,  stove,  or 
oven,  used  in  the  process  of  any  manufactory,  unless  mention  be  made 
thereof  in  the  policy  it  shall  also  be  void  in  respect  of  such  buildings,  and 
the  goods  therein. — Third,  That  no  loss  or  damage  by  fire  occasioned  by 
invasion,  foreign  enemies,  civil  commotion,  or  any  military  or  usurped 
power,  will  be  assured  or  made  good,  or  considered  as  insured,  by  this 
company .~-Fowihf  Persons  insuring  property,  at  this  office  must  give  no- 
tice of  any  other  insurance  made  by  or  on  their  behalf  in  the  same  proper- 
ty ;  whether  such  other  insurance  shall  be  made  previous  or  subsequent  to 
that  which  is  made  at  this  office  ;  and  such  other  insurance  is  to  be  indorsed 
on  the  polioies,  subscribed  on  behalf  of  this  company,  and  entered  at  their 
office,  otherwise  this  company  will  not  hold  themselves  liable  to  pay  in  case 
of  loss,  and  after  such  indorsement  is  made  this  company  will  pay  their 
ratable  proportions  of  any  loss  op  damage  by  fire  subsequently  sustained. 
—Fifth,  Leaseholders,  trustees,  mortgagees,  persons  entitled  to  houses 
•  and  buildings  in  reversion,  may  insure  their  respective  interests  in  such 
buildings,  provided  the  nature  of  the  tenure  or  interest  therein  be  duly 
specified,  and  this  office  will  fully  reinstate  all  damages  to  buildings  insur- 
ed, or  pay  the  amonnt,  not  exceediijg  the  sum  namvd.— Sixth,  Upon  the 
death  of  any  person  insured  at  this  office,  the  policy  interest  therein  may 
be  continued  to  their  executors  or  administrators  respectively,  or  be  trans- 
ferred to  the  person  who  shall,  upon  such  death  be  entitled  to  the  proper- 
ty insured,  provided  such  heirs,  executor,  or  administrator,  or  other  per- 
son so  entitled,  do  procure  his  or  her  interest  therein  to  be  indorsed  on  the 
[  *1014]  policy  *at  the  office  of  the  company ;  that  persons  changing  their  dwelling- 
houses,  shops,  or  warehouses,  may  preserve  the  benefit  of  their  policies, 
if  the  nature  and  circumstance  of  the  risk  insured  be  not  altered ;  but  in  all 
such  cases  the  policy  is  not  to  be  considered  as  remaining  in  force  until  the 
nature  of  the  removal  or  alteration  be  given  at  the  office  of  this  company, 
and  the  same  to  be  made  by  the  company  upon  the  \>o\iQj.Seventh,  All 
persons  named  by  this  company,  who  shall  sustain  any  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof  to  the  company  at  their  principal 
office  in  London,  and  as  soon  as  possible  afterwards  are  to  deliver  in  as 
particular  an  account  of  their  loss  or  damage,  as  the  nature  of  the  case  will 
admit  of,  and  shall  make  proof  of  the  same  by  their  oath  or  affirmation, 
and  produce  such  other  evidence  as  the  directors  of  this  company  may 
reasonably  require,  and  until  such  affidavit  and  affirmation,  and  account 
.  are  produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be 
payable  or  recoverable  ;  and  if  there  appear  any  fraud  in  the  claim  made  to 
such  loss,  false  swearing  or  affirming  in  support  thereof,  the  claimant  shall 
forfeit  his  claim  to  payment  thereof  by  virtue  of  his  policy  .-^-Mghthy  In  case 
any  difference  or  dispute  shall  arise  between  the  assured  and  the  company, 
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touching  the  amount  or  extent  of  any  loss  or  damage*  such  difierenoa  aha}}    ov  poll 
be  submitted  to  the  judgment  or  determination  of  arbitrators,  indifferently  ,-^JJj^, 
chosen,  whose  award  in  writing  shall  be  conclusive  and  binding  to  all  parties ; 
and  when  any  loss  or  damage  shall  have  been  duly  proved  and  ascertained, 
the  insured  shall,  immediately  receive  satisfaction  to  the  full  amount  of  the 
same,  without, any  deduction  or  discount  whatsoever. — Ninthy  Septennial  in* 
surers.    Persons  choosing  to  insure  for  seven  years  will  be  charged  for  six 
years  only ;  also  for  any  number  of  years  less  than  seven  will  be  allowed 
reasonable  discount  both  upon  the. premium  and  the  duty.— Tenth,  Insur- 
ances may  be  made  for  any  period  less  then  twelve  months. — Eleventh,  No 
receipts  are  to  be  taken  for  any  premium  of  insurance  but  sueh  as  are 
printed  and  issued  from  the  office,  witnessed  by  one  of  the  clerks  or  agents 
of  the  office.    All  expenses  attending  the  removal  of  goods,  insured  in  this 
office,  out  of  any  house  or  premises  on  fire,  or  out  of  any  house  or  prem- 
ises adjoining  or  contiguous  to  any  building  on  fire,  will  be  cheerfully  re- 
paid.]     Which  being  read  and  heard,  the .  said  defendants  say,  that  the 
said,  &c.  [non  est  factum,  as  ante,  1001,]  and  of  this  they  put  themselves 
upon  *the  country,  &o.  [Second  plea  to  first  count,  actio  non."] — Because  [  *1015] 
they  say,  that  the  said  plaintiff  did  not,  at  the  time  of  making  the  said  Second 
policy  of  insurance  in  that  count  mentioned,  and  at  the  time  of  paying  E{^t^ 
the  said  sum  of,  &o.  in  that  count  also  mentioned,  give  notice  to  the  said  did  not 
company  at  the  said  office  of  the  said  other  insurance  theretofore  made  at  &ye  notice 
the  Imperial  Fire-office,  as  in  the  said  second  count  is  mentioned,  accord-  ^^dai 
ing  to  the  form  and  effect  of  the  said  fourth  condition  referred  to  by  and  another  of. 
indorsed  upon  the  said  deed-poll  or   policy  of   insurance ;  and  this,  &c.  fice  «»- 
[verification.] — [Third  plea  to  first  count,  actio  now.]*— Because  they  say,  (^hcon- 
that  they  the  said  defendants  did  not  in  any  manner  waive,  relinquish,  re-  ditkm. 
lease,  or  discharge  the  said  plaintiff  from  indorsing  the  said  insurance  in  the  Third  plea, 
said  British  Fire-office,  in  the  said  deed-poll  or  policy  of  insurance,  in  the  ^^1  did 
said  first  count  first  mentioned,  and  for  entering  the  same  at  the  said  office,  not  waive 
in  that  count  first  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  lhe  notice. 
in  that  count  alleged ;  and  of  this  they  the  said  defendants  put  themselves 
upon  the  country,  &c.     [Fourth  plea  to  first  count,  actio  non.] — Because  Fi01u1tfMt 
they  say,  that  the  said  utensils  and  stock  in  trade,  in  the  said  first  count  Duttdines, 
mentioned,  were  not  duty  described  in  the  building  and  place  where,  the  goods,  &c. 
same  were   deposited,  but  the  same   were   described  in  the  said  policy  J^"5?0* 
otherwise  than  they  really  were,  and  so  as  to  cause  the  said  insurance  to  scnbeJu 
be  effected  at  a  lower  premium  than  ought  to  .have  been,  contrary  to  the 
form  and,  effect  of  the  said  condition  referred  to  by,  and  indorsed  on  the 
said  deed-poll  or  policy  .of  insurance ;  and  this  the  said,  &c.  is  ready  to 
verify,  wherefore,.  &c.  [Fifth  plea  to  first  count,  actio  rwm.]— Because  Fifth  plea, 
they  say,  that  the  said  utensils  and  stock  in  trade,  in  the  said  first  count  £at  S00**8* 
mentioned,  and  therein  supposed  to  have  been  burnt,  consumed,  lost,  and  not  burnt, 
destroyed  by  fire,  were  not,  nor  was  any  part  thereof  burnt,  consumed, 
loet  or  destroyed  by  fire,  in  manner  and  form  as  the  said,.&c.  hath  in  that 
count  alleged;  and  of  this,  &c.  [Sixth  plea  to  first  count,  actio  non.] —  Sixth  plea, 
Because  they  say,  that  the  said,  &c.  did  not  give  notioe  of  the  loss  she  j^didoi 
had  sustained  to  the  company  at  their  said  principal  office  in  London,  and  ^ive  due 
that  the  said,  &c.  did  not,  as  soon  as  possible  afterwards,  deliver  at  the  notice  of, 
said  office  as  particular  an  account  of  her  said  loss  or  damage  as  the  nature  p^jj^ 
of  the  case  would  admit  of,  in  manner  and  form  as  the  said  plaintiff  hath  fo 
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above  in  that  court  alleged ;  nevertheless,  for  plea  in  'this  behalf,  the  said, 
&c.  in  fact,  say,  that  although  the  said  plaintiff  did  make  oath  of  the  said 
loss,  and  did  then  and  there  produce  her  books,  documents,  vouchers,  and 
other  evidence,  at  the  request  of  the  directors  of  the  said  company,  then 
and  there  being  a  reasonable  request  in  that  behalf;  yet  the  said  plaintiff 
did  not  duly,  properly,  and  reasonably,  prove  her  said  loss  and  damage, 
according  to  the  form  and  effect  of  the  said  seventh  condition,  referred  to 
by  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance ;  and  this  they 
the  said,  &c.  are  ready  to  verify,  wherefore,  &c.  [Seventh  plea  to  first 
count,  actio  nan."] — Because  they  s*y,  that  the  sua  A.  did  not,  as  soon 
as  possible  after  the  said  loss  and  damage  in  that  count  mentioned,  deliver 
in  as  particular  an  account  of  sueh  loss  or  damage  as  the  nature  of  the 
case  would  admit  of,  in  manner  and  form  as  the  said  plaintiff  hath  above 
in  that  count  alleged ;  nevertheless,  for  plea  in  this  behalf,  the  said,  ike. 
say,  that  in  the  claim  made  for  the  said  loss  and  damage,  in  the  said  count 
mentioned,  and  set  forth,  there  appeared  to  be  fraud  within  the  true  intent 
and  meaning  of  the  said  seventh  condition,  referred  to  and  indorsed  on  the 
said  deed-poll  or  ^olioy  of  insurance,  that  is  to  say,  fraud  in  taking  the 
quantity,  nature,  and  value  of  the  sugars,  utensils,  and  other 'stock  in  trade, 
in  that  count  supposed  to  have  been  burnt,  consumed,  and  destroyed  by 
fire,  contrary  to  the  said  seventh  condition,  referred  to  by  and  indorsed  on 
the  said  deed-poll  or  policy  of  insurance ;  and  this,  £c.  [verification.] 
[Eighth  plea  to  first  count,  actio  non.~] — Because  they  say,  that  the  said, 
&c.  in  order  to  support  her  claim  for  the  said  loss  or  damage  in  that  count 

mentioned,' did,  on,  &o.  before,  &c.  magistrate,  at  ihe  public  office, 

in  the  county  of make  a  certain  affidavit.     And  the  said,  &c.  in  fact, 

further  say,  that  in  support  of  the  said  claim  for  the  said  loss  and  damage 
in  that  count  mentioned,  there  was  false  swearing  within  the  true  intent  and 
meaning  of  the  said  seventh  condition,  referred  to  by  and  indorsed  on  the 
said  deed-poll  or  policy  of  insurance,  that  is  to  say,  false-swearing  in  this, 
to  wit,  the  said,  &o.  then  and  there  swore,  that  the  amount  annexed  to 
the  said  affidavit  contained  a  true  statement  of  the  loss  and  damage  of  her 
the  said,  &c.  whereas  the  said  amount  did  not  contain  a  true  statement  of 
the  said  loss  and  damage,  contrary  to  the  said  seventh  condition,  referred 
to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance  ;  and  *this 
the  said,  &c.  [verification.]  [Ninth  plea  to  first  count,  actio  non."] — Be- 
cause they  say,  that  the  said,  &c.  after  the  said  loss  and  damage  by  fire, 
in  that  count  mentioned,  to  wit,  on,  &c.  at,  &c.  (venue')  was  required  by 
the  directors  of  the  said  company  to  deliver  in  an  account  of  the  said  loss 
or  damage,  specifying  in  such  account  the  amount  of  the  loss  and  damage 
suffered  in  the  stock  in  trade  and  utensils  in  each  distinct  building  of  the 
said  premises  so  insured  in  the  said  policy  in  that  count  mentioned,  the 
same  request  then  and  there  being  a  reasonable  request  in  that  behalf,  but 
the  said,  &c.  then  and  there  neglected  and  refused  to  deliver  in  such  ac- 
count as  aforesaid,  and  hath  not  delivered  the  same  to  the  directors  of  the 
said  company,  contrary  to  the  form  and  effect  of  the  said  seventh  condi- 
tion, referred  to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  in- 
surance ;  and  this,  &c.  [Tenth  plea  to  first  count,  actio  nonS]— Because 
they  say,  that  the  said  utensils  and  stock  in  trade,  in  the  said  deed-poll . 
or  policy  of  insurance,  in  the  said  last  count  mentioned,  were  not  truly 
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described  in    the    building  and   place  where    the    same    were   deposit-  oh  row- 
ed, but  the  same  were  described  in  the  said  policy  otherwise  than  they    CIX* 0F 

really  were,  and  so  as  to  cause  the  said  insurance  to  be  effected  at  a      

lower  premium  than  ought  to  have  been,  contrary  to  the  form  and  effect  of  described, 
the  said  second  condition,  referred  to  and  indorsed  on  the  said  deed-poll  J^JjSjPL 
or  policy  of  insurance  ;  and  this,  &c.  [verification.']     [The  eleventh  plea  "lower 
was  to  the  second  count,  and  the  same  as  the  fifth  plea.     The  twelfth  plea  premium, 
to  second  count,  actio  non.l — Because  they  say,  that  the  said  utensils  contr^7 t0 
and  stock  in  trade  in  the  said  sugar-house,  in  the  said  last  count  mentioned,  Condition. 
were,  before  the  making  of  the  said  deed-pool  or-  policy  of  insurance,  in-  Twelfth 
sured  for  a  certain  large  sum  of  money,  to  wit,  the  sum  of  JB—  in  a  cei>  ^to  "?"  ' 
tain  office  called  the  British  fire-office,  being  another  office  than  that  men-  that  the  ' 
tioned  in  the  said  deed-poll  or    policy  of  insurance,  to  wit,  at  London  premises 
aforesaid,  in  the  parish  and  ward  aforesaid ;  and  that  the  said,  &c.  did  not  ^e^msur" 
give  notice  of  such  insurance  to  the  said  company  at  their  said  office,  neither  another  of- 


did  she  cause  the  same  to  be  indorsed  upon  the  said  deed-poll  or  policy  of  fice,  and 
insurance,  but  on  the  contrary  thereof  altogether  neglected  90  to  do,  to  wit,  driyriren 
at,  &c.  (venue)  aforesaid,  contrary  to  the  form  and  effect  of  the  fourth  con-  to  defend- 


dition,  referred  to  by  and  indorsed,  upon  the  said  deed-poll  or  policy  of  in-  ant's  office. 
surance ;  and  this,  &c. — [There  were  other  plead  to  the  second  count,  sin* 
Uar  to  the  above  pleas  to  tike  first  count.] 


*And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  the  on; 
wrong  and  injury,  when,  &c.  and  saith  that  the  said  plaintiff  ought  not  to        a 
have  or  maintain  his  aforesaid  action  thereof  against  him,  to  recover  any  rl^^\ 
more  or  greater  damages  than  the  said  sum  of  [i>5]  because  he  saith  that  L    ^~  J 
he  the  said  defendant  was  present  at  the  said  demised  dwelling-house  and  covenant 

premises,  on  the  said day  of A.  D. being  the  day  on  for  rent,  a 

which  the  said  sum  of  [j£5]  became  due  and  payable,  as  aforesaid,  for  a  {Jjftj,?1 
reasonable  and  long  space  of  time,  to  wit,  for  the  space  of  three  hours  next  before  sun- 
before  the  setting  of  the  sun  in  the  same  day,  being  a  convenient  and  suf-  set  (#»). 
ficient  time  before  the  setting  of  the  sun  on  that  day  for  the  counting  of  the 
money  with  which  the  said  defendant  wished  and  intended  to  pay  the  rent 
aforesaid  ;  and  also  at  and  for  a  reasonable  and  long  time  after  the  setting  of 
the  sun  in  the  same  day,  and  during  all  the  time  aforesaid,  was  there  ready 
to  pay,  and  offered  to  pay  the  said  [<£5]  to  the  said  plaintiff,  but  that  nei- 
ther he  the  said  plaintiff  nor  any  other  person  on  his  behalf,  during  the  said 
time,  or  any  part  thereof,  was  there  ready  to  receive  the  same ;  and  the 
said  defendant  further  saith,  that  he  the  said  defendant  hath  always  since 
that  day,  at,  etc.  (venue)  aforesaid,  been  and  still  is  ready  to  pay  "the  same 
to  the  said  plaintiff,  and  the  said  defendant  now  brings  the  said  sum  of  [£5] 
here  into  court  ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept  the 
same.  And  this  he  the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  said  action 
thereof  against  him,  to  recover  any  more  or  greater  damages  than  the  said 
sum  of  [«£5]  in  this  behalf,  &c. 

(»)  See  the  form,  Plead.  A.  341.— 2  otherwise  stipulated,  1  Bac  Ab.  670 :  Con- 
Rich.  C.  P.  42. — And  as  to  the  law,  see  .4  dition,  P.  4. — See  observations,  ante,  992, 
Taunt.  549, — Bac.  Abr.  Tender  H.  1.  The  as  to  pleading  rien  en  arrere  and  accord  and 
tender  of  rent  must  be  on  the  land  unless  satisfaction,  see  ante,  vol.  i.  Index,  "Lease." 
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on  leases  [Actio  non,  as  ante,  906.]— Because  he  saith,  that  the  said  E.  F.  de- 
&&m  ceased,  at  the  time  of  the  making  of  the  said  indenture  *was  seised  only  in 
Plea  that  his  demense,  as  of  freehold,  for  the  term  of  bis  natural  life,  of  and  in  the 
lessor  was  said  demised  premises,  with  the  appurtenances,  and  continued  so  seised 
seised  for  thereof,  until  and  at  the  time  of  bis  death,  and  that  after  the  making  of  the 
not  in  fee  ***^  indenture,  and  before  the  expiration  of  the  said  term,  to  wit,  on,  &c„ 
(ft).  at,  &c.  (venue)  aforesaid,  the  said  E.  F.  died ;  whereupon  the  said  inden- 

ture, and  the  term  thereby  created. wholly  ceased  and  determined  ;  with- 
out this,  and  at  the  time  of  the  making  of  the  said  indenture,  the  reversion 
of  and  in  the  said  demised  premises,  with  the  appurtenances,  belonging  to 
the  said  £.  F.  and  his  heirs,  in  manner  and  form  as  the  said  plaintiff  hath 
above  in  his  said  declaration  in  that  behalf  alleged.  And  this,  &c. — [Con- 
clude with  a  verification,  as  ante,  907,  sixth  form.'] 

Plea  by  [Actio  non,  as  ante,  906,  first  form.] — Because  he  saith,  that  all  the  es- 

trOTerai&g  ^te,  "girt,  ^e>  interest,  and  term  of  years  then  to  come  and  unexpired, 

the  assign-  property,  claim,  and  demand  whatsoever  of  the  said  E.  F.  of  and  in  the 

k6111  to      said  premises,  with  the  appurtenances,  by  assignment  thereof  duly  made,  did 

(*)'.     not  come  to  and  vest  in  the  said  defendant  in  manner  and  form  as  the  said 

plaintiff  hath  in  his  said  declaration  in  that  behalf  alleged.    And  of  this 

he  the  said  defendant  puts  himself  upon  the  country,  &c. 

Premises  [Actio  non,  as  ante,  906,  first  form.] — Because  he  saith,  that  [here  de* 
not  out  of  ny  fa  breach  {n  the  words  assigned  in  the  declaration,  which  may  perhaps 
^^  be  thus :]  the  said  messuage  and  tenement,  farm-house,  and  out-houses, 
thereunto  belonging,  were  not,  nor  are,  nor  was,  nor  is  any  part  thereof 
ruinous,  prostrate,  fallen  down,  or  out  of  repair,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him  the  said  defendant, 
and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  &c. 

< 

Flea  under  [Actio  non,  as  ante,  906.]--— Because  he  saith,  that,  &c.  [here  set  out  the 
6  16°  *75  fefvMtottf*  being  a  trader,  the  petitioniny  creditor's  debt,  uie  act  of  bank- 
to  a  decla-  ruptcy,  the  commission  issued,  and  the  defendant's  being  found  a  bankrupt, 
tation  in  as  ante,  913,  and  leave  out,  at  the  commencement  of  the  averment,  as  to 
fo7rent  **   MtMe  in  the  Gazette]  and  the  said  defendant  further  saith,  that  afterwards, 

&c.  that 

the  assign-      (?1)  See  2  Wils.   143  j  in  which,  to  cove-  as  to  one  undivided  share,  per  Littledale,  J. 

nant  by  an  heir,  a  similar  plea  was  held  suf-  — 5  B.  &  C.  484.    See  a  plea  by  a  lessee  of 

ficient  on  demurrer,  and  see  form,  8T.  R.  a  surrender,  5  Taunt.  27.    In  an  action  by 

488.— 1  New  Rep.  160.    A  lessee   or  as-  a  reversioner  against  assignees  of  a  bank- 

signee  cannot  plead  nil  habuit  or  a  general  rupt  for  several  breaches  of  covenant  in  a 

traverse  of  the  lessor's  estate,  or  that  he  had  lease,  the  Court  of  Common  Pleas  refused 

only  an  equitable  interest,  but  he  may  show  to  allow  the  defendants  to  plead  non  est  ftc- 

that  the  lessor  was  entitled  to  a  different  es-  turn,  and   also  that  the   premises   did   not 

tate,  see  2  Stra.  817.— 8  T.  R.  487— 1  New  come  to  them  by  assignment,  2  M.  &  P.  19. 

Rep.  100—2  Saund.  207  b.  418,  note  1.—  (p)  See  form,  Plead.  A.  316.— Morg.  489. 

Chit.  jun.  on  Contracts. — Ante,  vol.  i.  In-  The  plea  to  a  breach  of  covenant  for  not  re- 

dex,  "  Lease f"  as  to  what  plea  of  this  na-  pairing  should  be  conformable  to  the  breach, 

ture  defendant  may  plead,  see  4   Moore,  and  maybe  either  that  the  defendant  did 

303.— 2  Bing.  54, 10,  and  cases  there  col-  repair,  &c.  in  the  words  of  the  covenant,  or 

lected.  that  the  premises  were  not  out  of  repair,  as 

(o)  The  words  of  the  traverse  of  the  as-  above,  m  the  negative  of  the  breach,  usually 

signment  are  to  be  in  the  negative  of  that  assigned  in  the  declaration.    It  seems  pre- 

part  of  the  declaration.    As  to  when  this  ferable  to  plead  that  defendant  did  repair, 

plea  cannot  be  pleaded  to  an  action  of  cove-  and  that  the  premises  were  not  dilapidated, 

nant,  4  Taunt.  642.    If  the  defendant  be  as-  negativing  the  breach,  as  assigned  in  the 

signee  of  part  only,  he  should  plead  in  abate-  declaration, 
meat,  5  B.  te  C.  479,  or  plead  in  bar  only 
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and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff,  to  wit,  en,  &c.  on  leases 
the  said  defendant  remaining  and  continuing  a  bankrupt,  the  said  A.  B* 
and  C,  three  of  the  commissioners  named  in  the  said  commission,  by 
certain  indentures  then  and  there  made  between  the  said  A.  B.  and  C.  of  ees  of  de- 
the  one  part,  and  0.  D.  and  E.  F.  of  the  other  part,  then  and  there  be-  S^S™^ 
ing  creditors  of  the  said  defendant,  and  sealed  with  the  seals  of  the  said  accepted 
A.  B.  and  C,  bargained,  sold,  assigned,  and  transferred,  unto  the  said  C*  the  lease 

D.  and  E.  F.  [set  out  the  words  of  assignment]  upon  trust,  nevertheless,  (?)' 
to  and  for  the  use  and  benefit  of  the  said  G.  D.  and  E.  F.  and  all  other 
creditors  of  the  said  defendant  who  then  had  demandod,  or  who  afterwards 
should  in  due  time  come  in  and  demand  £ —  and  relief,  by  virtue  of  the 
said  commission,  and  should  contribute  towards  the  expense  of  die  same, 
according  to  the  limitation  of  the  aforesaid  statute ;  and  the  said  defendant  ' 
further  saith,  that  afterwards,  &c.  [here  state  the  notice  in  the  Gazette,  de- 
fendants surrender  and  examination,  defendant's  conformity,  as  ante, 
915,1  and  the  said  defendant  further  saith,  that  before  any  part  of  the  said 
rent  in  the  said  declaration  mentioned,  became  due  and  in  arrear,  and  also 
before  the  committing  of  the  said  supposed  breaches  of  covenant  in  the  said 
declaration  'assigned,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said  C.  D.  and  [  1020] 

E.  F.  so  being  assignees  of  the  estate  and  effects  of  the  said  defendant,  as 
such  bankrupt  as  aforesaid,  accepted  the  said  lease  so  granted  by  the  said 
plaintiff  to  the  said  defendant,  and  the  benefit  therefrom,  as  part  of  the  said 
bankrupt's  estate  and  effects,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  the  said  defendant  then  and  there,  and  be- 
fore the  committing  of  either  of  the  said  breaches  of  covenant  in  the  said 
declaration  mentioned,  became  and  was  wholly  discharged  from  liability  to 
be  in  any  manner  sued  in  respect  or  by  reason  of  any  subsequent  non-ob- 
servance or  non-performance  of  the  condition,  covenants,  or  agreements, 
in  the  said  lease  contained.  And  this,  &c. — [Conclude  with  a  verifir 
eation,  as  ante.] 

See  the  plea  to  debt  on  leases,  £c.  ante,  992  to  994,  which  may  readily     othsk 
be  adapted  to  the  action  of  covenant,  and  see  the  great  variety  of  pleas  in  J£^J£ 
covenant  on  different  deeds,  indexed  in  5  Wentw.    Index,  cxxvii.  to  cxliv* 
and  Com.  Dig.  Pleader,  vol.  ii.  4  to  18.    Pleas  in  covenant  so  much  depend 
on  the  particular  facts  of  each  case,  that  it  would  not  be  practicable,  in  a 
concise  collection  of  Precedents  of  this  nature,  to  give  forms  in  every  case. 

CD.) 
ate.    >     *And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  [  1021] 
A.  B.  )  defends  the  wrong  and  injury,  when,  &c.    and    as  to  the  said    TEKDEE- 
supposed  breach  of  covenant  first  above  assigned,  so  far  as  the  same  re-  Jf^^  £). 
lates  to  <£8,  (the  sum  tendered,)  parcel  of  the  said  sum  of  £50,  in  the  said 
declaration  mentioned,  saith,  that  the  said  A.  B.  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  to  recover  any  more  or 
greater  damages  than  the  said  sum  of  JG8,  on  occasion  of  the  said  suppos- 
ed breach  of  covenant  in  this  behalf,  because  he  saith,  that,  after  the  tune 


(?)  As  to  this  defense,  see  the  statute  and  1  Moore,  200,  S.  C 5  Mod.  18.— 1  Lord 

cases  collected,  Archbold's  Bank  Laws,  123.  Raym.  566. — 12  Mod.  376.— Ante,  vol.  i. 

(r)  A  tender  may  be  pleaded  in  covenant  index.  "  Tender;''  but  see  Gilb.  C.  P.  63. — 

(or  the  pay ment  of  money,  7  Taunt  486.—  Gilb.  Debt.  434, 443,  smbU  contra. 


102 1  PLEAS  IN  BAR. 

tbhdsr.    when  the  said  sum  of  JE8,  parcel,  &c.  became  due  and  payable  from  (he 

v  said  defendant,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 

against  the  paid  defendant  in  this  behalf,  [or,  if  in  C.  P.  or,  by  original, 

"  before  the  commencement  of  this  suit/']  to  wit,  on  the day  of 

A.  D.  ■  ■  at,  &c.  (venue)  aforesaid,  he  the  said  defendant  was  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
plaintiff  the  said  sum  of  £8,  parcel,  &c.  to  receive  which  of  the  said  defen- 
dant he  the  said  plaintiff  then  and  there  wholly  refused ;  and  the  said  defen- 
dant further  saith,  that  he  the  said  defendant  hath  always,  from  the  time 
when  the  said  sum  of  £8,  became  due  and  payable,  hitherto,  at,  &c.  (ven- 
ue) aforesaid,  been  ready  to  pay  and  still  is  mere  ready  to  .pay  to  the  said 
plaintiff  the  said  sum  of  £8,  parcel,  &c.  and  he  now  brings  the  same  here 
into  court,  ready  to  be  paid  to  the  said  plaintiff,  if  he  wi}l  accept  the  same. 
And  this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  there- 
of against  him  to  recover  any  more  or  greater  damages  than  the  said  sum 
of  £8,  on  occasion  of  the  said  supposed  breach  of  covenant  first  above  as- 
signed in  this  behalf,  &c. — [Set-off \  as  to  the  residue  of  the  money  breach, 
as  next  forms'] 


SBT-OFF. 


And  the  said  defendant,  as  to  the  supposed  breach  of  covenant  first  above 
assigned,  [tide  must  be  according  to  the  fact,  a  setoff  can  only  be  pleaded 
to  a  breach  of  covenant  to  pay  money,]  says,  [actio  non,  as  ante,  906, 
[  *1022]  first  form,] — Because  he  saith,  that  the  said  plaintiff,  before  and  at  the 
•time  of  the  commencement  of  tins  suit,  was  and  still  is  indebted  to  the  said 
defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for,  &c.  [here 
state  the  svbjecUnatter  of  the  set-off  asfin forms,  ante,  934  to  939,]  to  wit, 
at,  &c.  (venue)  aforesaid,  which  said  sum  of  money  so  due  and  owing  from 
the  said  plaintiff  to  the  said  defendant  exceeds  the  damages  sustained  by 
the  said  plaintiff  on  occasion  of  the  said  supposed  breach  of  covenant  first 
above  assigned  as  to  the  said  sum  of  £ —  and  out  of  which  said  sum  of 
money  so  due, and  owing  from  the  said  plaintiff  to  the  said  defendant,  as 
aforesaid,  he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to 
set  off  and  allow  to  the  said  plaintiff  so  much  as  will  be  sufficient  to  satisfy 
the  damages  by  him  sustained  on  occasion  of  the  said  supposed  breach  of 
covenant  first  above  assigned,  according  to  the  form  of  the  Statute  in  such  , 
case  made  and  provided,  &c.  And  this,  &c. — [Conclude  with  a  verifica- 
tion, as  ante,  907,  sixth  form.] 


[*1G28] 
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In  Hie  Sing's  Bench  (or,  "  C.  P."  or, "  Exchequer.") 
C.  D.  )  Term, Will.  4.    Geaew* 

ats.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  do-  IfSJlTi 
A.  B.  )  fends  the  wrong  and  injury,  when,  fee.  and  saith  that  he  doth  not  ^ 

detain  the  said  [goods  and  chattels]  in  the  said  declaration  specified,  or 
any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him,  and  of  this  he  the  said 
defendant  puts  himself  upon  the  country,  fee. 

c 

[First  plea,  non  detinet."]^- And?  for  a  farther  plea  in  this  behalf*  the  Plea,  that 
said,  fee.  by  leave,  fee.  say,  that  the  said,  fee.  [actio  nonJ] — Bcause  they  ^j^011 
say  that  the  said,  fee.  (the  bankrupt)  was  not  lawfully  possessed  of  the  whom 
said  indenture,  in  the  said  declaration  mentioned,  or  either  of  them,  in  plaintiff 
manner  and  form  as  the  said  plaintiff  hath  above,  in  his  said  declaration  in  ^^ 
that  behalf  alleged,  and  of  this  they  the*  said  defendants  also  pnt  themselves  lawfully 
upon  the  country,  fee*    And  for  a  further  plea  in  this  behalf,  as  to  the  de-  possessed 
taming  the  said  indenture  of  lease  in  the  said  declaration  first  mentioned,  demure*" 
the  said  defendants,  by  like  leave  of  the  court;  fee.  [actio  non.] — Because  Plea,  that* 
they  say,  that  the  said  last-mentioned  indenture,  heretofore,  to  wit,  on  the  the  iaden- 
said,  4c.  aforesaid,  at,  fee.  (venue)  aforesaid,  was,  by  and  with  the  privi-  SSulS 
ty  and  consent  of  the  said,  fee.  made  and  executed  to  him  the  said,  fee.  in  trust  for 
in  trust  for,  and  to  and  for  the  use  and  benefit  of  one,  fee.  since  deceased,  a  third  per. 
in  her  life-time,  and  that  the  said,  fee.  did  accordingly,  after  the  execution  ^  £^T. 
of  such  indenture,  to  wit,  on,  fee.  aforesaid,  at,  fee.  (ye&ue)  aforesaid,  de-  eced  to  her 
liver  the  said  last-mentioned  indenture  to  the  said,  fee.  to  be  by  her  had  to  dispose 
and  held,  and  used  and  disposed  of,  to  and  for  her  own  use  and  benefit,  ^i^ht  * 
and  in  such  a  way  and  manner  as  she  should  think  proper  ;  and  the  said,  think  fit, 
&e.  further  say,  that  the  said  last-mentioned  indenture  remaining  and  con-  ^ JJJ?  • 
tinuing  in  the  custody  *and  possession  of  the  said,  fee.  for  the  purpose  j^dffend- 
aforesaid,  she  the  said,  fee.  afterwards,  and  before  the  commencement  of  ant's  fee 
this  suit,  to  wit,  on,   fee.  at,  fee.  (venue)  aforesaid,  delivered  the  said  valua^e 
last-mentioned  indenture  to  and  deposited  and  lodged  *the  same  with  them  j^31   ra" 
the  said  defendants,  to  be  by  them  kept  as  a  pledge  and  security,  for  and  [  *1Q24] 
until  the  payment  of  all  such  sum  or  sums  of  money  as  were  then  due,  or 
might  thereafter  become  due,  to  them  the  said  defendants,  for  the  goods 
by  them  furnished  and  supplied  to  the  said  E.  N. ;  and  the  said  defendants 
farther  say,  that  certain  sums  if  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  af-  £ —  remain  and  still  are  wholly  due  and 
unpaid  to  them  the  said  defendants,  for  goods  by  them  furnished  and  sup- 
plied to  the  said  E.  N.,  to  wit,  at  Westminster,,  aforesaid,  fee.  and  a  great 
part  of  which  said  goods  were  so  furnished  and  supplied  by  them  the  said, 
£c.  after  the  delivery  of  the  said  laet-mervtioned  indenture  to  them  as  qfore- 

(s)  See  the  forms  of  different  pleas  in  de     te,  vol.  i.  Index,  "  Detinue,"  and  Com.  Dig. 
tinoe,  7  Wentw.  637,  647  to  662  j  and  see  an-    Pleader,  2  X.  3,  &c. 

Vol.  IH.  15 
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in       said,  and  upon  the  faith  and  security  thereof;  wherefore  the  said,  &c.  de- 
dsthtoe.   tajn  ^e  gaj^  last-mentioned  indenture,  as  they  lawfully  may  for  the  cause 
Uie^essee   aforesaid,  and  this  they  the  said,  &c.  are  ready,  &c.  And  for  a  further 
assigned     plea  in  this  behalf,  as  to  detaining  the  said  indenture  of  lease  in  the  said 
theinden.  declaration  first  mentioned,  the  said,  &c.  by  like  leave,  &c.  according, 
^erpei^  ^Ca  ^Jf  \.ac^°  non.]    Because  they  say,  that  after  the  making  of  the  said 
*)Q,rfK>     last-mentioned  indenture,  to  wit,  on  the,  &c.  aforesaid,  at,  &c.  (venue) 
pfefde* il   aforesaid,  the  said,  &c.  for  a  certain  good  and  valuable  consideration  in 
fondant    due  form  of  law  delivered,  assigned  and  transferred,  and  set  over  the  said 
last-mentioned  indenture,  and  all  his  the  said,  &c.  right  and  interest  there- 
in to  the  said  E.  N.,  and  then  and  there  delivered  the  said  last-mentioned 
indenture  to  the  said  EL  N.;  and  the  said  defendants  further  say,  that  the 
said  E.  N.  in  her  life-time  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on,  &c  aforesaid,  Ac.  at,  &c.  (venue)  aforesaid,  deliv- 
ered the  said  last-mentioned  indenture  to,  and  deposited  and  lodged  the 
same  with  them  the  said  defendants,  to  be  by  them  kept  as  a  pledge  and 
security  for  and  until  the  payment  of  all  such  sum  and  sums  of  money  as 
were  then  due,  or  might  thereafter  become  due,  to  them  the  said,  &c.  for 
goods  by  them  furnished  and  supplied  to  the  said  E.  N.  and  this,  &c. 
Flea,  that   And  the  said  defendants  futher  say,   &c.  [same  as  last  plea  to  the  end, 
deleted*    faring  out  the  lines  in  italics'],  and  for  a  further  plea  as  to  the  detaining 
the  indea-  of  the  said  indenture  *in  the  said  declaration  first  mentioned,  the  said  de- 
turetoa     fondants,  by  like  leave,  &c.  say  [actio  nan*] — Because  they  say,  that 
eonftobe    a*er  ^°  ma^^nS  °f  ^e  ^^  last-mentioned  indenture,  to  wit,  on,  &c.  at, 
disposed  of  &<*•  (venue)  aforesaid,  the  said  plaintiff,  for  a  certain  good  and  valuable 
by  her  as    consideration,  delivered  the  said  last-mentioned  indenture  to  the  said  E.  N. 
d^*^*  to  be  by  her  had  and  held,  and  used  and  disposed  of,  to  and  for  her  own 
and  that     use  and  benefit,  and  in  such  way  and  manner  as  she  should  think  proper ; 
Bhe  pfedg.  and  the  said  defendants  further  say,  that  the  said  last-mentioned  indenture 
defend^      rema^^ng  an(*  continuing  in  the  custody  and  possession  of  the  said  E.  N, 
mas.         for  the  purpose  last  aforesaid,  the  said  E.  N.  afterwards,  and  before  the 
[*1025]  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  de- 
livered the  last-mentioned  indenture  to,  and  deposited  and  lodged  [seme  as 
the  plea,  ante,  1023,  from  the  asterisk,  to  the  end.'] 

Flea,  stau      [Same  plea  like  the  former,  -except  putting  the  name  (r.  JV.  instead  qf  E. 

defiTOrie?1  ^1 — ^n<*  ^°*  a  ^r*er  P*ea*  &c«  as  to  the  detaining  the  said  indenture  of 

of  the  lease,  in  the  said  declaration  first  mentioned  by  the  said  defendants,  by  like 

lease,  and  leave,  <&c.  [actio  nen.] — Because  they  say,  that  the  said  last-mentioned  in- 

*—** *f  denture,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  was,  by  and 

whereby  with  the  privity  and  consent  of  the  said  plaintiff,  made  and  executed  to  him 

one  of  de.  the  said  plaintiff,  in  trust  for,  and  to  and  for  the  use  and  benefit  of  one  E. 

wa^ap?  ^' lTk  ker  ttfe-time,  and  that  tho ,  said  plaintiff  did  accordingly,  after  the 

pointed  execution  of  such  indenture,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue) 

trustee,  aforesaid,  deliver  the  said  last-mentioned  indenture  to  the, said  E.  N.  to  be 

h£f own"1  ^y  ^Qi  **ad  an<^  ^eld,  &D^  U8e<^  an<*  disposed  of,  in  such  way  and  manner 

right,  and  as  she  should  think  proper ;  and  the  said  defendants  further  say,  that  the 

the  other  gaid  last-mentioned  indenture  remaining  and  continuing  in  the  custody 

defendant  ^    pQS306g|O&    of  fa^  ^id    E.    N.    for    the    purpose   last    aforesaid, 
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she  the  said  E.  F.  afterwards,  to  wit,  on,  &c  aforesaid,  at,  &c.  (venue)  w 
aforesaid,  delivered,  the  said  last-mentioned  indenture  to  the  said  6.  N.  to  PEgl<PB« 
be  by  him  had  and  held,  and  osed  and  disposed  of,  to  and  for  Ins  own  use*  as  his  ser- 
and  benefit,  and  in  such  way  and  manner  as  he  should  think  proper  ;  and  vant.  justi- 
the  said  defendants  farther  say,  that  the  said  last-mentioned  indenture  re-  f^o/^ 
maining  and  continuing  in  the  custody  and  possession  of  the  said  G.  1ST.  for  i«ase. 
the  purpose  last  aforesaid,  and  the  said  G.  N.  being  indebted  as  is  herein- 
after mentioned,  he  the  said  G.  N.  afterwards,  and  before  "the  commence-  [  *1026] 
ment  of  this  suit,  to  wit,  on  the,  &c.  at*  &c.  aforesaid,  for  a  Certain  good 
and  valuable  consideration  in  due  form  of  law  assigned,  transferred,  and 
Bet  over  (amongst  other  things)  the  said  last-mentioned  indenture,  and  all 
his  the  stud  G.  K.'s  right  and  interest  therein,  to  one  J.  G.  and  the  said, 
&c.  in  trust  (amongst  other  purposes)  to  sell. and  dispose  of  the  said  last- 
mentioned  indenture,  and  to  pay  and  apply  the  produce  thereof  unto  and 
amongst  certain  other  creditors  of  the  said  G.  N.  whode  names  and  seals 
were  and  are  respectively  subscribed  and  set  te,a  certain  indenture,  bearing 
date  the  day  and  year  last  aforesaid,  and  made  between  the  said  G,  N.  of 
the  first  part,  the  said,  £e.  and  the  said,  $c.  4*  creditors  of  the  said  JS. 
N*  deceased,  the  late  wife  of  the  said  (h  N.  or  qf  the  said  G.  JV.  in  re- 
srptct  of  debts  contracted  by  hi*  said  late  wjfe,  as  mentioned  in  the  said  last- 
mentioned  indenture  x>f  the  second  part,  and  the  several  other  persons  whose 
names  and  seals  were  thereto  subscribed  and  set,  also  creditors  of  the  said 
J7.  N.  or  G.  If.  of  the  third  part,  in  satisfaction  and  discharge  of  their 
said  geveral  debts,  and  then  and  there  delivered  the  said  indenture,  in  the 
introductory  patt  of  this  plea  mentioned,  to  the  said  J.  J.  and  the  said  W. 
as  such  trustees  as  aforesaid  ;  and  that  the  said  J«  J.  and  W.  then  and 
there  had  and  received  the  said  last-mentioned  indenture  accordingly,  and 
then  and  there  accepted  and  took  upon  them  the  execution  of  the  trusts 
upon  which  the  same  was  so  assigned  as  -aforesaid ;  and  the  said  defendants 
further  say,  that  the  said  last-mentioned  indenture  hath  not  been  as  yet  sold 
or  disposed  of  by  them,  the  said  J.  J.  and  W.  or  either  of  them,  for  the 
payment  whereof  the  same  was  assigned  as  aforesaid,  nor  have  the  said 
defendants  been  as  yet  paid  or  satisfied,  but  the  .same  are  still  wholly  due 
and  owing  (to  wit,)  at  Westminster  aforesaid,  in  the  county  aforesaid; 
wherefore  the  said  W.  as  one  of  such  trustees. as  aforesaid,  in  his  own 
right,  and  the  said  Jm  M.  as  hie  servant,  and  by  his  command  detains  the 
9aid  last  mentioned  indenture  as  they  lawfully  may  for  the  cause  aforesaid ; 
and  this,  &c. 

[Plea  by  W.  only,  same  as  the,  former,  leaving  out  the  words -in  italics.']  Plea,  by 
— And  for  a  farther  plea  in  this  behalf,  as  to  the  detaining  the  said  inden-  on*  of  de- 
tare  of  lease  in  the  said  declaration  first  mentioned,  the  said  W.  and  J.  thaute' 
Iff.  Uy  like,  fcc.  say,  [actio  non.\ — Because  they  say,  that  after  the  mak-  lessee  as- 


ing  of  the  said  lastmefttkmed  indenture,  to  wit,  on  the  said,  to.  "afore-  S1^d  *• 
said,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  for  a  certain  good  and  "anther 
valuable  consideration,  delivered  the  said  last-mentioned  indenture  to  the  person, 
said  G.  N.  to  be  by-  him  held  and  used,  and  disposed  of  to  and  for  his  own  ^^Jf"^ 
use  and  benefit,  in  such  way  and  manner  as  h*  should  think  proper ;  and  sameto 
the  said  W.  and  J.  M.  fiisther  say,  that  the  said  last-mentioned  indenture,  defend- 


remaining  and  continuing  in  the  custody  and  possession  of  the  said  G.  N.  ^'n97i 
for  the  purpose  last  aforesaid,  he  the  said  G.  N.  afterwards,  and  before  L  10*«J 
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i*  the  commencement  of  this  suit,  to  wit,  on  the  saM,  fcc.  at,  &c.  (venue) 
dbtikus.  aforesaid9  for  a  certain  good  and  valuable  consideration,  in  due  form  of 
law  assigned,  transferred,  and  .set  over  (amongst  other  things)  the  said  last- 
mentioned  indenture,  and  all  his  the  said  Gk  N.'s  right  and  interest  therein, 
to  one  J.  J.  and  the  said  W.,  and  then  and  there  delivered  the  said  last- 
mentioned  indenture  to  the  said  J.  J.  and  W. ;  wherefore  the  said  W.  in 
his  own  right,  and  the  said  J.  M.  as  his  servant  and  by  his  command,  de- 
tain the  said  last-mentioned  indenture,  as  they  lawfully  nay,  for  the  cause 
last  aforesaid ;  and  this,  &c.  [Ninth  plea,  by  W.  only,  in  other  retpects 
same  as  the  farmer.'] 

Plea  to  an  [First  plea,  non  detinet ;  second  plea,  actia  non.] — Because  he  says, 
detinue0  b  *****  heretofore,,  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on, 
assignees,  &c.  at,  &c.  (venue')  a  certain  large  sum  of  money,  to  wk,  the  sum  of  £ — 
that  deeds  of  lawful,  Mo.  was  then  and  there  due  and  owing  from  the  said  E.  F.  to 
tio^m™  *k°  8aid  defendant,  and  the-eaid  sum  of  money  so  being  due  and  owing,  it 
tioned  was  then  and  there  agreed,  by  and  between  the  said  E.  F.  and  the  said 
were  de-  defendant,  that  in  consideration  thereof,  and  of  the  forbearance  of  the  said 
DMtaipt^  Bum  °^  TDOney  M  hereinafter  mentioned,  the  said  E.  F.  would  deposit  with 
in  defend-  the  said  defendant  the  said  deeds  and  securities  in  the  said  first  count  men- 
•ant's  tioned,  as  a  security  for  the  repayment  of  the  said  sum  of  £ —  by  the  said 
secifnt^  E-  F*  to  the  said  defendant,  and  that  the  said  defendant  should  hold  and 
for  a  debt  detain  the  said  deeds  and  securities  till  the  said  sum  of  £ —  should  be  so 
<0-  repaid,  and  the  said  defendant  further  saith,  that  afterwards,  to  wit,  on, 

he.  last  aforesaid,  at,  &e.  (venue)  aforesaid,  the  said  E.  F.  in  pursuance 
of  such  agreement,  did  deposit  with  the  said  defendant  the  said  deeds  and 
securities  for  the  purpose  aforesaid  ;  and  the  'said  defendant  further  saith, 
that  the  said  sum  of  £ —  hath  not,  at  any  time,  been  repaid  to  the  said  de- 
ll #1028]  fendant,  *b«t  the  same  hath  from  thenceforth  hitherto  been  forborne  by 
the  said  defendant,  and  the  same  is  still  wholly  due,  in  anrear,  and  unpaid 
4o  him  the  said  defendant,  to  wit,  at,  &c.  (venue}  aforesaid,  for  which 
reason  he  the  said  defendant  hath  from  thence  hitherto  detuned,  and  still 
detains,  the  said  deeds  and  securities,  as  he  lawfully  may  for  the  cause 
aforesaid,  and  this  he  the  said  defendant  is  ready  to  verify ;  wherefore  he 
prajre  judgment  if  the  said  plaintiff,  assignee  as  aforesaid,  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  &c. — [And  as  to  the 
said  several  ether  counts  of  the  said  declaration  (debt  on  simple  contract), 
the  said  defendant  saith  (non  debet),  &c. 

Plea  to  [Actio  non.] — Because  they  say,  that  the  said  E.  F.  and  G.  H.  did 

detinue  at  not  become  bankrupts,  according  to  the  force,  form,  and  effect  of  the  sev- 
signees&S  era*  statutes  concerning  bankrupts,  in  manner  and  form  as  by  the  said  dec- 
that  the'  laratioa  is  supposed,  and  of  this  they  the  said  defendants  put  themdblve* 
party  did  ^^  the  country,  &c.  [Second plea,  non  detinet;  actio  non.] — Because 
£££^e  they  say,  that  the  said  E.  F.  and  G.  H.  before  they,  became  bankrupts, 
Plea  that  were  not  lawfully  possessed  of  the  said  bills  of  sale  in  the  Baid  first  count 
bankrupts  0f  the  gj^  declaration  mentioned,  or  either  of  them,  as  of  their  own  pro- 
possessed  Per  b*tts  or  kM  °f  8*1*9  i&  manner  and  form  as  the  said  plaintiffs  have  above 
of,  fee.  at  complained  against  them  ;  and  of  this,  4c.     [Actionem.] — Because  they 

of  their 

own>  *c'  (0  A  lien  must  be  pleaded^  tote,  vol.  i.  Index,  "  Xtaww."  «  £te»." 
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say,  that  the  said  E.  F.  and  6.  H.  did  not,  after  he  became  bankrupt,        » 
deliver  the  said  bills  of  sale  in  the  said  first  count  of  the  said  declaration   °BTmyE- 
mentioned,  or  either  of  then?,  to  them  the  said  defendants,  in  manner  and  fc^M 
form  as  in  the  aforesaid  first  count  of  the  said  declaration  is  alleged  ;  and  not  deliver 
of  this,  &c.    And  for  a  further  plea  in  this  behalf,  as  to  retaining  the  said  to  defend- 
bills  of  sale  in  the  first  count  of  the  said  declaration  mentioned,  by  like  ^    e 
leave,  &c.  [Actio  non.~\ — Because  they  say,  that  the  said,  &c.  before  they  plea>  ^at 
became  bankrupts,  to  wit,  on,  &c.    at,  &c.  (venue)  aforesaid,  were  law-  the  bank- 
fully  possessed  of  and  entitled  unto  one  moiety,  half  part,  or  share  of  the  rop^  **- 

said  snip  called  the ,  in  the  said  first  count  of  the  said  declaration  men-  ov^J.  tnejr 

tioned  as  of  their  own  proper  goods  and  chattels  and  being  so  possessed  and  interest  in 
entitled,  by  a  certain  indenture  then  and  there  made  between,  &c.  before  J^SJR'- 
they  became  bankrupts,  of  the  one  part,  and  the  said,  &c.  the  elder,  &c.  tne  execu? 
the  younger,  and,  &c.  of  the  other  part,  (one  part  of  which  said  indenture,  tion  of  the 
sealed  ^ith  the  seal  of  the  said,  &c.  and,  &c.  the  younger,  and,  &c.  the  ^nmenT" 
said  defendants  "now  bring  here  into  court,  bearing  date  the  same  day  and  the  bank' 
year  last  aforesaid),  they  the  said,  fic.for  a  certain  good  and  valuable  ruptsde- 
eonsideration  therein  mentioned,  in  due  form  of  law  granted,  bargained,  ^^t0 
sold,  assigned,  transferred,  and  set  over  unto  the  said,  &c.  the  elder,  &c.  ants  the 
the  younger,  &c.  all  their  said  half-part,  or  share,  right,  title  and  interest  bills  of 

of,  in,  and  to  the  said  ship  called  the to  hold  the  same  to  them  the  25uaiwal 

said,  &c.  the  elder,  &c.  the  younger,  and,  &c.  as  their  own  proper  goods  security. 
and  chattels,  and  to  their  own  proper  use  for  ever,  as  by  the  said  inden-  [  *1029] 
ture  more  fully  appears  ;  and  the  said,  &c.  upon  the  execution  of  the  said 
indenture,  and  before  they  became  bankrupts,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  delivered  the  said  bills 
of  sale,  in  the  said  firet  count  of  the  said  declaration  mentioned,  being  bills 

of  sale  of  the  said  skip  or  vessel  called  the unto  them  the  said  defen-     * 

dants,  to  be  kept  by  then)  as  the  evidence  of  their  title  to  the  said  moiety 
or  half  part  or  share  of  the  said  ship ;  wherefore  the  said  defendants,  de- 
tain the  same  bills  of  sale  as  they  lawfully  may  for  the  cause  aforesaid  ;  and 
this,  &c.  (verification.') 

And  for  a  further  plea  in  this  behalf,  as  to  the  detaining  of  the  said  bills  *W>  ***** 
of  sale  in  the  said  first  count  of  the  said  declaration  mentioned,  by  like  leave,  ^  oTthe 
Ac.  [actio  nori],  because  they  say,  that  the  said,  &c.  before  they  became,  bankrupts 
&c. — [Same  as  the  former  plea  to  the  end,  only  stating  the  deed  of  assign-  did  as  in 
ment  to  have  been  made,  "  the  said,  &c  before  he  became  a  bankrupt,  of  pka' 
the  one  part,  and  the  said  defendants  of  the  other  part,"  whereby  hi  as- 
signed hi  share.] 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  second  count  of  plea  *° 
the  said  declaration,  by  leave,  &c.  the  said  defendants  say,  that  the  said  ^JU 
plaintiffs,  [actio  non],  because  they  say  the  said  plaintiffs,  as  assignees  as  traversing 
aforesaid,  after  the  said,  &c.  became  bankrupts,  were  not  lawfully  possess-  *c  v°f^l 
ed  of  the  said  bills  of  sale,  or  either  of  them,  as  in  the  said  second  count  puh^ff 
of  the  said  declaration  is  alleged ;  and  of  this  they  put  themselves  upon  assignee, 
the  country. 
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w       In  the  JGno'«  Bench,  (or,  "  C.  P."  or, "  MMwr.") 
°Eire**L-  TaiTt, WW.  4. 

General  ^  pi    t\   \ 
sue  in  case  ^*  -^*  / 

or  trover,      ats.    >     And  the  said  defendant,  by  E.  F.  his  attorney,  comes  and  de- 
|?y?ne dg-  A.  B.  )  ffends  the  wrong  and  injury,  when,  &c.  and  says,  that  he  is  not 
(u).811       guMty  °f  the  said  supposed  grievances  above  laid  to  Us  charge,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him.    And  of  this  he  fee  said  de- 
fendant puts  himself  upon  the  country,  &c. 

In  the  K.  B.  (or,  "  0.  P."  or  «  Exchequer."*) 

Term, Wa.  4. 

The  like     c.  D.  and  others  ) 

defendants.  ate*  \     ^n<*  ^e  ^^   defendants,  by  — —  their  attorney, 

A.  B.  )  come  and  defend  the  wrong  and  injury,  when,    &c. 

%  and  say  that  they  are  not,  nor  is  either  of  them,  guilty  of  the  said  suppos- 
ed grievances  above  laid  to  their  charge,  or  any  or  either  or  any  part  there- 
of, in  manner  and  form  as  the  said  plaintiff  bath  above  thereof  complained 
against  them.    And  of  this  they  put  themselves  upon  the  country,  Ate. 

Plea  0f  And  the  said  defendant,  who  has  been  duly  appointed  solicitor  on  be- 

general  is-  half  of  his  Majesty,  under  the  directions  of  the  commissioners  of  his  Maj- 
ikitoToT  esty's  Customs,  and  who  acts  as  such  solicitor  under  such  directions  in 
customs,  this  behalf,  comes  and  defends  the  wrong  and  injury,  when,  fto,  and  says 
on  behalf  that  he  is  not'  guilty  of  the  said  supposed  grievances  above  laid  to  his 
Kin!*6**,  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form 
der  9  Geo.  as  the  said  plaintiff  hath  above  thereof  complained  against  him.  And  of 
4.  c.  25      this  he  the  said  defendant  puts  himself  upon  the  country,  &c. 

Plea,  con-       And  the  said  defendant,  by his  attorney  comes  and  defends  the 

^^of  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first  and  second]  counts 
action  in  °f  the  sa*d  declaration  mentioned,  confesses  the  said  action  of  the  said 
certain  plaintiff  as  to  the  said  supposed  grievances  in  those  counts  mentioned,  and 
anTcer-  that  he  the  said  plaintiff,  by  means  of  the  committing  of  the  said  grievances 
tain- dan-  in  those  counts  of  the  said  declaration  mentioned,  hath  sustained  damage 
ages  there-  to  the  amount  of  «£ —  over  and  above  his  costs  and  charges  by  him  about 
ed  and"*"  *"8  8Ult  m  *****  behalf  expended,  and  which  said  sum  of  £ —  he  the  said  de- 
general  is- 
sue to  the        *  As  to  these  pleas  in  general,  see  ante, '  "  Case.11 


residue        vol.  i.  Index,  "  Case^7  (w)  See  6  Bing.  404. 

313.    As  to  what  may  be  given  in  evidence    use  of  this  plea,  ante,  909,  note ;  for  repti- 


(z).  (u)  See  form,  1  Rich.  C.  P.   148.—  Morg.        (z)  See  1  Saund.  200.  a.f;  and  see  the 

"13.     ■  "  -..-  ....... 

under  this  plea,  see   ante,  vol.   i.    Index,    catioS,  see  post,  1186. 
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• 

feoda&t  hath  always  been  ready  and  willing,  and  is  still  ready  and  willing  to  m 
pay  to  the  said  plaintiff.  And  the  said  defendant,  as  to  the  said  [third  and  0E*ERAL- 
last  counts]  of  the  said  declaration  mentioned,  says,  that  he  is  not  guilty  of 
the  said  supposed  grievances  in  those  counts  mentioned,  or  any  or  either  of 
them,  Or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  complained  against  him,  and  of  this  he  puts  himself  upon  the  coun- 
try, 4c. 

IntheK.B.  (or, »  O.  P."  or  "  ExchetfUr.n 

Term, Will.  4.      ,*■«•<* 

7  limitations 

.  (y)- 

[First  plea,  general  iisue,  as  supra;  second  plea,  actio  won,  as  ante, 
906,  third  form.'] — Because  he  says,  that  the  said  several  supposed  causes 
of  action,  in  the  said  declaration  mentioned,  did  not,  nor  did  any  or  either 
of  them,  accrue  at  any  time  within  six  years  next  before  the  exhibiting  of 
the  bill  of  the  said  plaintiff,  against  the  said  defendant  in  this  behalf  *[or,  [  *1081] 
(f  in  C.  P.  or  6y  original,  say,  "  next  before  the  commencement  of  this 
suit,'9]  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him  the  said  defendant  And  this,  &c.  [Conclude  with  a 
verification,  as  ants,  907,  sixth  form.'] 

[First  plea,  general  issue,  as  ante,  1030 ;  second  plea,  actio  non,  as  Accord 
ante,  906,  third  form.] — Because  he  says,  that  after  the  committing  of  ScttonSl. 
the  said  grievances  as  aforesaid,  and  before  the  exhibiting  of  the  bill  of 
the  said  plaintiff  against  the  said  defendant  in  this  behalf,  [or,  if  in  C.  P. 
or  by  original,  "  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c. 
at,  &c.  (venue)  aforesaid,  he  the  said  defendant  paid  to  the  said  plaintiff 
the  sum  of  £ — ,  of  lawful  money  of  Great  Britain,  for  and  in  full  satisfac- 
tion and  discharge  of  the  said  grievances  in  the  said  declaration  mention- 
ed, and  which  said  sum  of  £ —  he  the  said  plaintiff  then  and  there  accept- 
ed and  received  of  and  from  the  said  defendant,  in  full  satisfaction  and 
discharge  of  the  said  grievances.  And  thiB,  &c. — [Conclude  with  a  veri- 
fication, as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  1030 ;  second  plea,  as  follows:] —  Ju*tifica- 
And  for  a  further  plea  in  this  behalf,  [if  the  plea  is  intended  to  justify  the  won£  of 

theft,  that 

(y)  As  to  this  plea,  see  6  East,  387. — 3  the  conversion  was  before  the  letters  of  ad-  plaintiff 

B.  &  A.  448.    It  Seems,  that  to  an  action  of  mintstration  were  obtained,  in  which  case  was  guilty 

trover,  or  on  the  case  for  a  grievance,  the  the  six  years  would  not  begin  to  run  tin  of  theft  (a), 

committing  of  which  tmmediattlf   gives  a  they  had  been  obtained. 
right  of  action,  the  plea  of  not  guilty  within        (z)  See  form,  5  East,  294.    The  stlbject- 

six  years  is  good,  though  it  may  be  better  to  matter  of  this  plea  may  be  given  in  evidence 

adhere  to  the  above  form  in  all  cases,  being  under  the  general  issue  in  case,  but  not  in 

more  consonant  to  the  act  of  parliament.   In  trespass,  3  Burr.  1353. — 1  Bla.  Rep.  388,  S. 

Pratt  v.  Swaine,  24th  May,  1828,  8  B.  &  C.  C    It  is,  however,  in  general  advisable  to 

235,  S.  C.  Bayley,  Holroyd,  and  LHtledale,  plead  it.    If  the  accord  and  satisfaction  took 

Justices,  stated,  that    they  considered  that  .place  after  action  brought,  see  the  form  in 

the  plea  of  not  guilty  within  six  years  would  trespass,  post,   1062  ;  and  the  form  in  as- 

be  sufficient  in  the  ordinary  action  of  tro-  stunpsk,  Post,  Addenda  to  p.  909. 
ver.    But  as  the  plaintiff  declared  as  admin-        (a)  See  the  forms  and  notes,   1   Saund. 

istrator,  and  alleged  the  conversion  after  the  244,  n.  6. — 8  Wentw.  Index,  xii.  to  xv.  2 

death,  and  did  not  show  that  the  conversion  Rich.  63,  153. — Morg.  313  to  320.    Plead, 

was  before  letters  of  administration  were  A.  112. — Heme,  112. 
obtained,  the  court  held,  that,  according  to        The  necessity  for  pleading  specially  in 

5  B.  &  A.  204,  the  plea  of  not  guihy  with-  slander,  and  the  mode  of  framing  such  pleas, 

in  six  years  was  bad  ;  for  no*  constat,  that  win  be  found  more  aptly  considered  in  vol- 
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for      words  in  particular  counts  only,  here  say,  "as  to  the  speaking  and  pub- 
lishing of  the  said  'several  words  of  and  concerning  the  said  plaintiff,  as  in 

the counts  mentioned  (6)/']  the  said  defendant  by  leave  of  the  court 

here  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  saith  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
he  says  that  the  said  plaintiff,  before  the  speaking  and  publishing  of  the 

said  several  words  of  and  concerning  the  said  plaintiff,  as  in  the  said  [ 

counts  of  the  said]  declaration  mentioned,  to  wit,  on,  &c.  at,  &c.  (venae) 
did  feloniously  steed,  take,  and  carry  away  certain  goods  and  chattels,  to 

wit, of  one  E.  F.  of  great  value,  to  wit,  of  the  value  of  £ —  (c). 

Wherefore  he  the  said  defendant  afterwards,  to  wit,  at  the  said  several 

[  *1033]  times  when,  &c.  in  the  [said 'counts  mentioned]  at,  &c,  (venue) 

aforesaid,  did  speak  and  publish  the  said  words  of  and  concerning  the  said 

plaintiff,  as  in  the  [said counts  of  the  said  declaration  mentioned,  as 

he  lawfully  might  for  the  cause  aforesaid.  And  this,  kc. —[Conclude  with 
a  verification,  as  ante,  907,  sixth  form  J] 

Justifies        [First  plea,  general  issue,  as  ante,  1030  ;  second  plea,  actio  non,  as  ante, 
wordfof     ®^>  ***r*  /(>rm0 — Because  he  says,  that  before  the  speaking  and  publish- 

perjury,      ing  the  said  words  of  and  concerning  the  said  plaintiff,  [in  the  said 

that  plain-  counts  mentioned]  to  wit,  on,  &c.   at,  &c.  (venue)  at  the  assizes  (e)  then 

gStyof     ^  ^ere  h°Wen  before then  chief  justices  of  our  said  lord  the 

perjury(<Q.  king,  assigned  to  hold  pleas  before  the  king  himself,  and  — ,  then 

one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  before 
the  king  himself,  justices  of  our  said  lord  the  king,  appointed  to  take  the 
assises  for  the  said  county,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  a  certain  issue  before  then  joined  in  an  action 
brought  and  prosecuted  in  the  court  of  our  said  lord  the  king,   before 

,  and  his  companions,  then  justices  of  our  said  lord  the  king 

of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  and  at  the 
suit  of  one  E.  F.  as  the  plaintiff,  against  one  G.  H.  as  the  defendant, 
for  the  supposed  breach  of  certain  promises  and  undertakings   alleged 

time  i.  of  this  work,  page  528,  &c.    Where  ing  the  words  intended  to  be  justified,  with  the 

the  defendant  justifies  the  slander,  it  will  in  inuendoes)  the  said  defendant  by  leave,  &c." 

general  be  found  necessary  to  plead  special-  How  to  plead  where  all  the  counts  are  on 

ly,  though  in  some  instances  the  general  is-  the  same  libel,  see  2  Chit.  Rep.  291.    From 

sue  will  suffice.    It  will  also  be  found  that  that  case  it  appears,  a  plea,  stating  that  the 

general  pleading  is  not  allowed  in  justifying  libels  were  one  and  the  same  libels,  and  al- 

the  truth  of  the  slander,  and  that  the  plea  so  justifying  it,  would  be  bad  on  demurrer, 

must  point  out  the  facts  specifically,  though  for  duplicity. 

indeed  where  the  charge  contained  in  the  The  plaintiff,  on  the  trial,  cannot  object 

slander  is  specific,  the  defendant  need  not  to  the  insufficiency  of  the  plea,  justifying  a 

further  particularize  it  in  his  plea,  see  fully  libel,  3  Stark.  7. 

vol.  i.  Index  "  Slander."      Care  should  be^  (b)  The  plea  should  be  pleaded  to  those 

taken  that  the  plea  of  justification  do  not,  words  only  which  the  defendant  can  justify, 

in  its  commencement  or  elsewhere,  profess  supra,  note. — 6  Bing.  266. 

to  justify  any  part  of  the  slander  which  can-  (r)  If  the  offense  were  not  one  at  com- 

not  be  justified.  mon  law,  but  only  by  statute,  then  frame 

It  was  formerly  usual  in  the  plea  to  re-  the  plea  accordingly,  and  state  that  the  theft 

peat  the  words  mentioned  in  the  declara-  was  "  against  the  form  of  the  statute  in  such 

tion,  but  this  is  no  longer  the  practice,   1  case  made  and  provided." 

Saund.  244,  n.  unless  the  defendant  only  (d)  See  forms,  2  Rich.  C.  P.  123. — Ast. 

justifies  speaking  part  of  the  words  in  any  Ent.  21. — Thomp.  Ent.  65. — 3  Inst.  CI.  234, 

particular  count,  in  which  case  the  plea  may  237. — 8  Wentw.  Index,  xii.  to  xv. — 1  Taunt, 

run  thus: — "And for  a  further  plea  in  this  543,  and  the*  note  to  the  former  precedent, 

bekalf,  as  to  the  speaking  and  publishing  of  and  Com.  Dig.  Pleader,  2  L.  3,  &c. 

the  following  words  in  the  said counts  (e)  Of  course  the  plea  must  agree  with  the 

mentioned,  that  is  to  say,  he,  &c.  (repeat-  facts,  the  form  here  given  is  a  mere  outline 
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by  the  said  E.  F.  to  have  been  made  to  him  by  the  Said  6.  H.  and  not      *°* 
performed,  came  on  to  be  tried  in  due  form  of  law,  and  was  then  and   8LAWDBR- 
there  tried  by  a  jury  of  the  country  in  that  behalf,  duly  taken  and  sworn 
between  the  parties  aforesaid,  and  upon  such  trial  of  the  said  issue  the  said 
plaintiff  appeared  as  a  witness  for  and  on  behalf  of  the  said  E.  7.  the  plain- 
tiff in  the  said  actien,  and  the  said  plaintiff  was  then  and  there  in  open 

oourt  at  ike  said  assises  holden  as  aforesaid,  before  the  said and 

(/),  the  justices  aforesaid,  duly  sworn,  and  took  his  corporal  oath 

upon  the  Holy  Gospel  of  God,  to  speak  the  truth,  the  whole'  truth,  and 
nothing  but  the  truth,  touching  and  concerning  the  matters  in  question  in 

the  sua  issue  (they  the  said  — — and then  and  there  har- 

ing  sufficient  and  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  plaintiff  m  that  behalf ;  and  upon  the  said  trial  of  the  said  issue, 
it  then  and  there  became  and  wa*  material  to  ascertain  the  truth  of  the  mat- 
ters hereafter  stated  to  hare  been  sworn  to  by  the  said  plaintiff.  And  the 
said  defendant  further  says,  that  the  said  plaintiff  being  so  sworn  as  afore- 
said, upon  Us  oath  aforesaid,  then  and  there,  to  wit,  on,  &c.  aforesaid,  at, 
Ac.  (venue)  aforesaid,  falsely,  wickedly,  wilfully,  'maliciously,  and  cor-  [  *1034] 
ruptly,  and  by  his  own  act  and  consent  did  say,  depose,  swear,  and  give 
evidence,  amongst  other  things,  at  and  upon  the  said  trial,  to  and  before 
the  said  jurors  so  sworn,  to  try  the  said  issue  as  aforesaid,  and  the  justices 
aforesaid,  that,  km.— {Here  state  that  part  vf  the  plaintiff's  evidence  in 
vkieh  he  committed  perjury.']  Whereas  in  truth  and  in  fact,  fee. — [Here 
negative  the  plenxtiff'e  evidence  as  in  an  indictment  for  perjury, ,] — And 
the  said  plaintiff  did  thereby  in  the  said  court  at  the  said  assizes  so  holden 
as  aforesaid,  upon  his  said  oath  upon  the  trial  of  the  said  issue,  falsely, 
wickedly,  wilfully,  and  corruptly,  commit  wilful  and  corrupt  perjury ;  where- 
fore the  said  defendant,  at'  the  said  several,  times,  when,  &c.  in  the  said 

counts  mentioned,  at,  ftc.  (\>e*ue)  aforesaid,  spoke  and  published  of 

and  concerning  the  said  plaintiff,  the  said  several  words,  in  the  said  *. 

counts  mentioned  to  have  been  spoken  and  published  by  the  said  defendant 
of  and  concerning  the  said  plaintiff,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid.  And  this,  kc.—[Conclztde  tcith  a  verification,  as  ante, 
906,  sixth  ferm.] 

m 

[First  plea,  general  issue,  as  ante,  1080 ;  second  plea,  actio  non,  as  an-  Justtiksv 
te,  906.] — Because  he  says,  that  the  said  plaintiff,  at  the  said  several  times  *%££& 

when,  fee.  in  the  said >  counts  mentioned,  at,  fee.  (venue)  aforesaid,  insofren- 

was  in  bad  and  indigent  oircumstances,  and  incapable  of  paying  his  just  cy».th^ 
debts  (h) ,  to  wit,*  a  certain  just  debt  amounting  to  a  large  sum  of  money,  £m?£moI- 
to  wit,  the  sum  of  £ — ,  which  he  then  and  there  owed  to  one  E.  F.  for,  vent  (g). 
fro. — [Here  state  generally,  ike  subject-matter  of  the  debt]  and  a  certain 
ether  just  debt,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  <£ — , 
which  he  the  said  plaintiff  then  and  there  owed  to  one  Or.  H.  for,  fee. 
[enumeratina  as  many  debts  as  can  be  proved  to  have  hem  lony  in  arrear]  ; 
and  which  said  several  debts  the  said  plaintiff  was  then  and  there  unable  to 
pay.    And  this,  feo. — [Oonehide  uith  a  verifieationy  as  ante,  907,  sixth 
form.] 

■ 

(/)  It  is   sufficient   to   say,   before  the  Pleader,  2  L.  3. 

judge  who  tried  the  cause,  1  Leach,  ISO.    I  (A)  Tfeta  must  correspea*  with  the  wet* 

Chit.  Crim.  Law,  309,  367.  stated  in  the  declaration. 

(g)  See  the  notes,  ante,  1031.— Coin.  Pig. 
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for  *  [First  plea,  general  issue,  as  ante,  1030 ;  tecorndplea,  actio  turn,  as 

slander.   ante^  gQg^  {fad  form."] — Because  he  says,  that  before  the  speaking  and 

athtfdwr-  Polishing  °f  ti*e  8a^  several  vords  in  the  said counts  mentioned,  and 

son  was      therein  supposed  to  have  been  spoken  and  published  by  the  said  defendant 
the  author  of  and  concerning  the  said  plaintiff,  to  wit,  on  the  said  several  days  in  the 

derwW^  8a^ counts  mentioned,  at,  &c.  (venue)  aforesaid, one  E.  F.  of  No. 

defendant,  — , Street,  in  the  parish  of  — -  in  the  county  of falsely  and  ma- 

at  the  time  Hciously  spoke   and  published  the  following  words,  to  and  in  the  presence 
"^^"^    and  hearing  of  the  said  defendant  of  and  concerning  tjjhe  said  plaintiff,  that 
stated  to  '  is  to  say,  &o.     [Sere  repeat  the  wards  precisely  a%  they  were  used,  with  the 
the  hear-    innuendoes,  corresponding  with  those  stated  in  the  declaration,  though  U 
ers  (*)•       will  be  sufficient  to  prove  wtne  material  part  of  them,  2  East,  426.}     And 
the  said  defendant  further  saith,  that  at  the  time  of  his  speaking  and  pub- 
lishing the  said  several  words  in  the  said  declaration  as  therein  mentioned, 
he  the  said  defendant  believed  the  same  to  be  true  in  fact,  and  being  then 
and  there  interrogated  and  asked  by  the  said  plaintiff  what  the  said  £.  F. 
had  so  falsely  and  maliciously  spoken  and  published  as  aforesaid,  he  the 
said  defendant  then  and  there  answered  And  declared,  in  the  presence  and 
hearing  of  the  same  persons,  in  whose  presence  and  hearing  the  said  words 
were  so  spoken  by  the  said  defendant  as  aforesaid,  that  he  had  heard  and 
been  told  the  same  from  and  by  the  said  E.  F.  of,  &o.  aforesaid.    Where- 
fore he  the  said  defendant,  at  the  said  several  .times,  wheal,  &c.  in  the  apid 
counts  mentioned,  did  speak  and  publish  of  and  concerning  the 


plaintiff  the  said  several  words  in  the  said  « counts  mentioned,  as  he 

lawfully  might  for  the  cause  aforesaid.  And  this,  &c. — [Conclude  with  a 
verification^  as  ante,  907,  sixth  form.] 

Plea  justi-  And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  as  to  the 
fying  the  publishing,  and  causing  and  procuring  to  be  published,  so  much  of  the 
wtofthe  sa^  suPPose(*  libellous  matter  as  imputes  or  charges  to  or  against  the  plain- 
libel  set  tiff,  that  he,  before  the  said  several  times  when,  &c.  had  been  once  suspend- 
forth  in  de-  ed  in  tis  aforesaid  profession  and  business  of  a  proctor,  above  supposed  te 
charging  have  ^een  ^one  ^y  *^e  sa"l<*  defendant,  the  said  defendant  by  leave,  &c 
plaintiff,  a  saith,  that  the  said  plaintiff  ought  not,  &c.  because  he  saith,  that  the  said 
proctor,      plaintiff,  before  the  said  times  when,  &c.  in  the  said  declaration  mentioned, 

fo^beea  *°  w^'  on  ^€  ^^  °^  Januai7i  i°  toe  year  kst  aforesaid,  had  been  em- 
suspended  ployed  in  the  way  of  his  aforesaid  profession  and  business  of  a  proctor  by 
three  ubwjb  one  r£m  q%  aB(i  afterwards,  and  before  the  said  several  times  when,  &c.  to 
*  wit,  on  the  day  and  year  last  aforesaid,  fraudulently  and  extortionately  de- 

manded of  and  from  the  said  T.  G.  as  and  for  the  sum  of  money  justly  due 
to  him  the  said  plaintiff  from  the  said  T.  Gr.  for  the  work  and  labor  of  him 
the  said  plaintiff  as  such  proctor  done,  performed,  and  bestowed  in  and 
about  the  business  of  the  said  T.  G.  in  pursuance  of  the  last  aforesaid  em- 
ployment, and  for  the  fees  and  disbursements  duo  and  made  to  and  by  him 

(i)  As  to  this  plea,  and  the  law  and  forms,  for  a  libel  on  plaintiff,  a  proctor,  charging 

see  7  T.  B.  17  to  19.— 2  East,  426.-3  B.  6c  him    with  having    been    suspended    three 

C.  24.-2  M.  &  P.  995 — 5  Biagh.  392,  S.  times,  and  the  plea,  as  above,  justified  the 

C. — 10  B.  &  Ores.  263. — Ante,  vol.  i.  In-  truth,  as  one  of  the  said  suspensions,  that 

dex,  "  Slander."    It  seems  very  question*-  the  plaintiff  had  been  once  suspended    by 

ble  if  this  plea  can  be  supported.  Sir  J.  N.    It  was  held  the  libellous  matter 

(ft)  This  was  the  form  adopted  in  &Bing.  was  thus  divisible,  and  the  plea  an  answer 

Bep.  587.    la  that  ease  the  declaration  was  to  part.    • 
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as  such  proctor  in  respect  thereof,  a  certain  large  sum'  of  money,  to  wii,  for 
the  sum  of  19?.  14#.  4d.  Whereas  in  troth  and  in  fact,  the  sura  of  money 
then  and  there  justly  due  to  him  the  said  plaintiff  in  that  behalf,  then  and 
there  amounted  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  91.  19*. 
Sd.  And  the  said  defendant  further  saith,  that  afterwards,  and  before  the 
said  several  times  when,  &c.  to  wit,  on  the  18th  day  of  February,  in  the 
year  last  aforesaid,  Sir.  J.  N.  knight,  then  being  Judge  of  the  Prerogative 
Court  of  Canterbury,  caused  the  aforesaid  false,  fraudulent,  and  extortion- 
ate demand  to  he  taxed  by  the  proper  officers  of  the  said  Court  in  that 
behalf,  to  wit,  the  Rev.  Gh  M.,  C.  M.,  Esq.  and  the  Rev.  R.  M.  regis- 
trars of  the  said  Court ;  and  that  the  said  officers,  by  their  deputy  m  that 
behalf,  did  afterwards,  and  before  the  said  several  times  when,  &c.  to  wit. 
on  the  20th  day  of  February  in  the  year  last  aforesaid,  report  in  the  said 
Court  to  the  said  Sir  J.  N.  as  and  being  such  Judge  as  aforesaid,  according 
to  the  forms  and  practice  of  the  said  Court,  that  upon  such  taxation  of  the 
aforesaid  false,  fraudulent,  and  extortionate  demand,  a  small  part  thereof, 
to  wit,  the  sum  of  91.  19*.  Sd.  only,  had  been  justly  found  due  to  the  said 
plaintiff  from  the  said  T.  €K  And  the  said  defendant  further  saith,  that 
thereupon  by  reason  of  the  premises,  afterwards  and  before  the  said  seve- 
ral times  when,  &<r.  to  wit,  on  the  19th  day  of  March,  in  the  year  afore- 
said, the  said  Sir  J.  N.  as  and  being  Judge  of  the  said  Court,  did  order, 
direct,  and  adjudge  to  be  suspended,  and  did  suspend*  the  said  plaintiff 
from  exercising  the  business  of  a  proctor  of  the  said  Court,  for  and  during 
the  space  of  one  year  then  next  following ;  and  did  then  and  there  direct, 
that  at  the  expiration  of  the  space  of  one  year,  the  said  plaintiff  should  be 
further  suspended  until  he  should  appear  and  publicly  make  faithful  promise 
to  abstain  from  all  mal-practices  in  the  future  exercise  of  his  business  as  a 
proctor  in  the  said  Court.  And  the  said  defendant  further  saith,  that  the 
said  Sir  J.  N.  in  that  plea  mentioned,  and  Sir  J.  N.  in  the  said  supposed 
libels  named,  are  one  and  the  same  person ;  wherefore  the  said  defendant 
afterwards,  at  the  said  several  times  when,  &e.  did  publish,  and  cause  and 
procure  to  be  published,  so  much  of  the  said  supposed  libellous  matters  in 
the  said  declaration  mentioned  as  imputes  or  charges  to  or  against  the  said 

Efarinttff,  that  he  the  said  plaintiff,  before  the  said  several  times  when,  &c. 
ad  been  once  suspended  in  his  aforesaid  profession  and  business  of  a  proc- 
tor as  he  the  said  defendant  lawfully  might  for  the  cause  last  aforesaid, 
which  are  the  same  publishing  and  causing  to  be  published  the  said 
supposed  libellous  matters  as  are  in  the  introductory  part  of  this  plea  men- 
tioned, and  this,  kc.—[Cendude  with  a  verification,  as  ante,  907,  sixth 

farm.'] 

< 

[First  plea,  general  issue,  as  ante,  1030 ;   second  plea,  as  follows :] —  That  de- 
And  for  a  further  plea  in  this  hehalf,  as  to  the  composing  and  publishing  the  jf^f*111 
said  supposed  libel,  in  the  said  [first]  count  of  the  said  declaration  men-  stable 
tioned,  and  also  as  to  the  speaking  and  publishing  so  many  of  the  suppos-  cause  to 
ed  words  in  the  [last]  count  of  the  said  declaration  mentioned,  as  impute  ^f1**? 
to  the  said  plaintiff  the  unlawful  opening  of  letters  received  by  him,  as  such  tiffhad  °~ 
deputy  post-master  as  aforesaid,  before  the  delivery  thereof  to  the  persons  been  gnflty 
to  whom  the  same  were  directed,  or  for  their  uses,  the  said  defendant  by  °* t[)penin^ 
leave,  &c.  [actio  non.] — Because  he  saith,  that  before  the  composing  and  that  ^  aa 
publishing  of  the  said  supposed  libel,  and  also  before  the  speaking  and  attor- 
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for       publishing  of  the  said  supposed  words  in  the  introductory  part  of  this  plea 
iLiwpE*.   mentioned,  and  whilst  the  said  plaintiff  was  such  deputy  post-master,  as 
ney  he  bad  i&  the  said  declaration  mentioned,  to  wit,  on,  kc.  at,  &o.  (venue)  as  weQ 
been  em-    a  certain  letter  directed  to  one  G.  A.  (by  the  name  and  description  ef 
prXcute    ^r*  ^'>  Billericay,)  as  certain  other  letters,  had  beoa  severally  delivered 
him,  on  a   into  the  postoffice  there ;  and  *tbat  after  such  delivery  of  the  said  letters 
penal  sut-  respectively  into  the  said  post-office,  and  before  they  ware  delivered  to 
that  the      *ke  ^^  persons  to  whom  the  same  were  direoted>  or  to  their  use  respect* 
letters  writ-  ivoly,  and  also  before  the  composing  and  publishing  of  «uch  supposed  li- 
te11! **d     bel,  or  the  speaking  and  publishing  of  such  words  as  aforesaid,  to  wit,  on, 
Sp^n       &c.  last  aforesaid,  at,  &c  (venue)  aforesaid,  the  said  letters  had  been  un- 
were  wit-  lawfully  opened,  contrary  to  the  form  of  the  Statute  in  sueh  case  made 
ten  and      j^d  provided ;  and  the  said  defendant  further  says,  thai  he,  before  and  at 
S^o^g  y  the  said    times,  when,  &c.    m  the   first  and    last    counts  mentioned,  to 
employed    wit,  on  the  day  and  year  therein  specified,  at,  &e.  aforesaid,  had  reason*- 
in  superior  ye  ^(j  probable  cause  to  suspect  (t),  and  did  then  and  there  actually  sos» 
^epmt-m  Pecfc  *b**  the  said  plaintiff,  whilst  such  deputy  post-master  as  aforesaid, 
office  to      had  unlawfully  opened  the  said  letters,  and  had  been  in  the  habit  of  open- 
defendant,  ;Dg  letters  delivered  into  the  said  post-office,  at,  &c.  aforesaid,  as  in  those 
comptaint.  counts  mentioned,  and  that  the  said  supposed  libel  was  directed  and  sent 
[  *1036]  hy  the  said  defendant  to  the  said  B.  I.  B.  in  the  said  declaration  mention- 
ed, and  the  said  words  were  spoken  and  published  by  the  said  defendant 
to  the  persons  who,  as  well  the  said  B.  I.  B.  at  the  said  times  when,  &c.  in 
the  stud  first  and  last  counts  mentioned,  were  severally  employed  in  and 
relating  to  the  post-office,  in  stations,  superior  to  that  of  the  said  plaintiff 
as  such  deputy  poet-master,  and  were  respectively  published  to  them  by 
way  of  complaint  against  the  said  plaintiff;  the  said  B.  L  B.  and  the  said 
other  persons  then  and  there  being  parties  to  whom  the  complaint,  on  the 
occasion  aforesaid,  might  be  fitly  and  properly  made,  to  wit,  at,    &c. 
(venue)  aforesaid ;  and  the  said  defendant  further  says,  that  before  the 
time  of  the  composing  and  publishing  of  the  said  supposed  libel,  to  wit, 
on,  4c.  he  the  said  defendant  being  such  attorney  as  aforesaid,  had  com- 
menced an  action  at  the  suit  of  one  T.  D.  against  the  said  plaintiff  in  his 
majesty's  court,  before  the  king  himself,  then  and  still  being  holden  at 
Westminster  aforesaid,  upon  a  statute  made  and  passed  in  the  9th  year  of 
the  reign  of  Queen  Anne*,  for  the  recovery  of  several  penalties  which 
Were  alleged  to  have  'been  incurred  by  the  said  plaintiff  by  reason  of  his 
opening,  and  causing  and  procuring,  and  permitting  and  aaffcidng  to  be 
opened,  the  aforesaid  letters  directed  to  toe  said  G.  A.  contrary  to  the 
[  *1037]  form  of  the  same  statute,  which  are  the  same  composing  *and  publishing 
of  the  said  supposed  libel,  and  the  speaking  and  publishing  of  the  said 
words  in  the   introductory    part  ef  this  plea    mentioned,  and  whereof 
the  said  plaintiff  hath,  in  and  by  his  said  first  and  third  counts  in  that  be- 
half complained  against  him  the  said  defendant,  and  this,  fce.  wherefore, 
&c. 

act^»toa      [Fir%t plea^  general  issue,  a*  ante,  1030;  second  plea,  actio  non,  a$ 
Ubej,  that    aniei  ^06,  third  form.] — Because  he  saitb,  that  before  and  at  the  time  of 

(?)  The  ground  of  suspicion  routf^e  shown,  4  Taunt,  30. 
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the  said  supposed  grievances^  -wit, -at,  &,c.  (venue)  the  said  defendant  ws§      *©* 
colonel  and  commanding  office?  of  the  said  regiment  in  the  Baid  declaration   *''UIPBE> 
mentioned,  called,  &c.  and  being  such  colonel  and  commanding  offioer  of  defendant 
the  said  plaintiff,  the  said  plaintiff  being,  as  averred  in  the  said  declaim  <*  com- 
tion>  captain,  lieutenant,  and  paymaster  of  the  said  regiment,  the  said  scr-  ^^ng 
oral  charges  stated  and  alluded  to  in  the  said  declaration,  as  contained  in  sent  the 
the  supposed  libel  in  the  said  declaration  mentioned,  were  charges  and  letter  to 
accusations  made  and  exhibited  to  him  the  said  defendant,  as  such  com-  m^™"- 
manding  officer  of  the  said  segiment  as  aforesaid,  by  the  lieutenant  and  chief,  in 
acting  adjutant  in  the  said  regiment,  JL  F.  in  the  said  declaration  also  order  ^ 
mentioned,  officially,,  and  in  order  that  the  said  defendant  might  .also  o&  ftS^ 
cially,  and  as  in  duty  bound,  as  such  colonel .  and  commanding  officer  of  brought  to 
the  said  regiment,  transfer  the  said  charges  to  the  then  oompaader  in  &<««rt 
chief,  the  honorable  general  G.  H.  and  which  said  charges  he  the  said  de-  ^tafial 
fondant  did  accordingly  transfer  to  the  said  commander  in  chief,  in  order 
that  the  said  plaintiff,  might  be  brought  to  a  court  martial  for  the  said  al- 
leged offenses  in  the  said  charges  contained,  as  it  was  lawful  for  the  said 
defendant  to  do  for  the  cause  aforesaid,  which  is  the  same  publishing,  fro. 
aad  this,  &c.  wherefore,  kc. 

■ 

[First  fleas  general  issue,  as  ante,  1030 ;  and  for  a  further  plea  m  Plea  (to 
this  behalf,  the  said  defendant,  by  leave,  $c.  eayi,  actio  ntm.]— Because  declaration 
he  saith,  that  the  said  defendant,  before  the  committing  of  the  said  several  accusing 
supposed  grievances  in  the  said  declaration,  mentioned,  or  any  of  them,  to  plaintiff  of 
wit,  on,  Ac.  did  exhibit  his  English  bill  of  complaint  in  *  writing  in  the  cow*  ^tUIZ^_ 
of  our  lord  the  king,  of  his  Exchequer,  at  Westminster,  in  the  county  of  tiff  did 

Middlesex,  against  the'said  plaintiff,  directed  to  the  right  honorable »  perjure 

■■  chancellor,  and  under  treasure  of  his  said  Majesty's  court  of  Excheq*  ^^ 
net  at  Westminster,  the  right  honorable  Sir  W»  A.  knight,  lord  chief  baiv  (n).*nSWer 
on  of  the  same  court,  and  the  rest  of  the  barons  there,  alleging  that  he  had  [  "1038] 
from  time  to  time  accommodated  the  said,  plaintiff  with  divers  loans,  bills 
of  exchange,  and  drafts  in  the  said  bill  mentioned,  and  praying,  (amongst 
other  things)  for  a  discovery,  and  that  an  account  might  be  taken  of  the 
several  transactions,  drafts,  or  bills  of  exchange,  matters  and  things  in  the 
said  bill  of  complaint  mentioned,  and  of  divers  acts  between  the  said  de* 
fendant  and  the  said  plaintiff,  and;  that  the  said  plaintiff  might,  in  the  mean 
time,  be  -restrained  by  die  injunction  of  the  said  court  of  Exchequer,  from 
suing  out  any  execution  in  a  certain  action  at  law,  before- then  cdmmenoed 
by  the  said  plaintiff  against  the.  said  defendant,  in  the  court  of  our  said  lord 
the  king,  before  the  king- himself  at  Westminster,  in  a  certain  plea  of  tres- 
pass in  the  ease,  in  the  said  bill  of  complaint  more  particuferry  mention* 
ed,  as  in  and  by  the  said  bill  of  complaint  of  the  said  defendant,  remain* 
ing  duly  affiled  in  the  said  court  of  Exchequer  at  Westminster  aforesaid, 
in  the  said  county  of  Middlesex*  more  fully  appears;  and  the  said  defend- 
ant farther  says,  that,  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid, 
at  Westminster  aforesaid,  in  the  said  county  of  Middlesex,  came  before 

Sir  B,  Q.  knight*  one  of  tha  barons  of  his  majesty's  court  of  Exchequer^ 

.  ■ 

(m)  Thi?  plea  is  sustainable,  see  Johnson    —6  Esp.  Sep.  63. 
v.  Sutton,  1  T.  R.  493 ;  but  see  4  Taunt.  67.        (n)  See  form,  ante,  1033. 
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for  at  Westminster,  and  then  and  there,  before  the  said  Sir  B.  G.  exhibited 
slandbr.  ^^  produced  the  answer  in  writing  of  him  the  said  plaintiff,  and  was  then 
and  there  in  due  form  of  law,  sworn  upon  the  Holy  Gospel  of  God,  be- 
fore the  said  Sir  B.  G.  then  and  there  being  one  of  the  barons  of  the  said 
oourt  of  Exchequer  at  Westminster  aforesaid,  and  then  and  there  having 
sufficient  and  competent  power  and  authority  to  administer  an  oath  to  the 
said  plaintiff  in  that  behalf,  touching  and  concerning  the  said  matters  and 
things  contained  in  the  said  answer ;  and  that  the  said  plaintiff,  not  having 
the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  and  minding  and  intending  unjustly  to  aggrieve  the 
said  defendant,  did  then  and  there,  at  Westminster  aforesaid,  upon  his 
oath  aforesaid,  in  his  answer  aforesaid,  before  the  said  Sir  B.  G.,  then  and 
[  *1039]  there  being  such  baron,  and  then  and  there  having  'such  sufficient  and  com- 
petent power  and  authority  as  aforesaid,  knowingly,  falsely,  wiokedly,  mafi- 
cionsly,  wilfully,  and  corruptly,  by  his  own  act  and  consent,  did,  (amongst 
other  things,)  answer,  swear,  and  affirm,  in  writing,  in  substance  and 
to  the  effect  following,  to  wit,  &c.  [set  out  the  answer  fuUy,  with  the  ne- 
cessary innuendoes]  as  by  the  said  answer  of  the  said  plaintiff  remaining  du- 
ly filed  in  the  said  oourt  of  Exchequer  at  Westminster  aforesaid,  in  the 
said  county  of  Middlesex,  more  fully  appears ;  whereas  in  truth  and  in  fact 
the  said  plaintiff  had  been  and  was,  fcc.  (denying  and  contradicting  all  the 
position*  in  the  answer,  as  in  the  bill  is  mentioned),  to  wit,  at  Westminster 
aforesaid,  in  the  county  aforesaid ;  and  the  said  plaintiff,  when  he  so  deposed 
and  swore  to  the  truth  of  the  said  answer  as  aforesaid,  then  and  there,  to 
wit,  at  Westminster  aforesaid,  in  the  said  county  of  Middlesex,  well  knew 
the  said  several  matters  and  things  aforesaid,  so  sworn  by  him  as  afore- 
said, to  be  false  and  untrue ;  and  whereas  in  truth  and  fact  the  said  de- 
fendant did  give,  &c;  (denying  the  answer,  as  in  the  said  answer  if  al- 
leged,') and  the  said  plaintiff,  when  he  so  deposed  and  swore  in  that  behalf 
as  aforesaid,  then  and  there,  to  wit,  at,  Westminster  aforesaid,  well  knew 
and  believed  that  the  said  bill  was  given  as  a  loan  or  accommodation  to 
lam  as  aforesaid  ;  and  whereas  in  truth  and  in  foot  the  said  plaintiff  did, 
&c.  (denying  answer,  and  asserting  that  plaintiff  perjured  himself  through- 
out all  the  positions  of  the  answer ;)  and  the  said  defendant  further  says, 
that  on  the  occasion  of  the  said  plaintiff  so  swearing  and  deposing  as  afore- 
said, it  became  and  was  material,  for  the  purposes  of  the  said  suit,  to  ascer- 
tain the  truth  of  the  matter  so  by  him  sworn  and  deposed  to  as  aforesaid ; 
and  the  said  defendant  says,  that  the  said  plaintiff,  on,  &o.  at,  4c.  (venue) 
aforesaid,  before  the  said  Sir  B.  G.  (then  and  there  being  one  of  the  bar- 
ons of  the  said  court  of  Exchequer  at  Westminster,  and  then  and  there 
having  competent  power  and  authority  to  administer  the  said  oath  to  the 
said  plaintiff,)  did  knowingly,  falsely,  wickedly,  maliciously,  wilfully,  and 
corruptly,  in  manner  and  form  aforesaid,  commit  willful  ana  corrupt  perju- 
ry, to  the  great  displeasure  of  Almighty  God,  to  the  great  damage  of  him 
the  said  defendant,  to  the  evil  example  of  others,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity ;  wherefore  the  said  defend- 
ant, at  the  said  several  times  when,  &c.  the  same  and  every  of  them  be- 
ing after  the  commission  of  the  said  perjury  by  the  said  plaintiff 
[*1040]  as    aforesaid,    "published    the    said    supposed    libel,    and   spoke    and 
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ptbluhed  the  said  several  words  in  the  said  declaration  mentioned,  as  it  _  *°* 
-was  lawful  for  him  to  do,  for  the  cause  last  aforesaid,  with  this,  that  the 
said  defendant  doth  aver  that  the  said  bill  and  answer  hereinbefore  men- 
tioned are  respectively  one  and  the  same  biH  and  answer,*  and  not  other 
and  different,  and  which  said  answer  was  sworn  to  before  the  said  Sir  B. 
G.  in  manner  aforesaid,  and  not  at,  Chepstow  aforesaid,  or  elsewhere,  of 
the  county  of  Middlesex,  as  aforesaid.  And  this,  &c. — [Conduct*  with  a 
verification,  as  ante,  907,  mxthformJ] 

[First  plea,  general  issue,  not  guilty,  as  ante,  1030.] — And  for  a  fiir-  Plea  to  de- 
ther  plea  in  this  behalf  as  to  the  speaking  and  publishing  the  words  follow-  jJgJSS^ 
ing,  parcel  of  the  words  in  the  said  first  count  of  the  said  declaration  men-  ofpiaui- 
tiooed,  to  wit,  "  I  saw  the  ship,  and  the  splice  or  scaff  of  the -keelson  was  !i*'s^fc 
open,  so  that  I  could  put  my  four  fingers  in  edgeways ;"  and  also  as  to  the  Jant  had  " 
speaking  the  words  in  the  said  second  count  of  the  said  declaration  men-  seen  the 
tioned,  to  wit,  "  the  ship's  back  is  broke,"  and  also  as  to  speaking  and  sPli£?  or 
publishing  the  said  words  in  the*  third  count  of  the  said  declaration  men-  ^™  ^ 
tioned,  he  the  said  defendant,  by  leave,  &o.  (actio  nori)  because  he  says,  that  he 
that  before  the  time  when  the  said  words  were  by  him  spoken  as  afore-  ?°^  Pm 
said,  ho  the  said  defendant  had  seen  the  said  ship,  and  the  splice  or  scaff  ™*s  n~ 
of  the  keelson  of  the  said  ship  was  open,  so  that  he  the  said  defendant 
could  put  his  four  fingers  in  edgeways,  and  that  the  said  ship's  back  was 
broke,  to  wit,  at,  &c.  (venue)  aforesaid,  by  reason  thereof  the  said  defen- 
dant at  the  time  in  the  said  declaration  mentioned,  spoke  and  published 
the  said  words  in  the  introductory  part  of  this  plea  mentioned,  as  it  was 
lawful  for  him  to  do.    And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  907,  sixth  form."] 

[First  plea,  not  guilty 9  as  ante,  1030;  second  plea,  actio  non,  as  ante,    ***** 
90b,  thira form.'] — Because  he  says,  that  the  'diocese  of  Chester  is,  and  "f^ml "" 
at  the  time  of  the  death  of  the  said  L.  was,  within  the  province  of  York,  [  f10411 
and  that  the  said  diocese  of  Carlisle  is,  and  at  the  titne  of  the  death  of  die  Plea  (to  a 
said  L.  and  at  the  time  of  the  granting  of  the  said  letters  of  administration  declaration 
was  within  the  province  of  York,  and  that  the  said  L.   at  the  time  of  his  *  suti  of 
death,  was  an  inhabitant  of,  and  commorant  at  the  parish  of  K.  in  the  conn-  administra 
ty  of  Westmoreland,  and  within  the  diocese  of  the  bishop  of  Carlisle ;  and  ^ ^f6 
the  said  defendant  further  says,  that  the  said  L.  in  his  life- time,  and  at  the  trationwas 
time  of  his  death,  had  divers  goods  and  chattels,  tights,  and  credits,  which  granted  by 
were  bona  notibilia  in  the  several  dioceses  of  the  bishop  of  Carlisle,  and  q^S-?? 
of  the  bishop  of  Chester,  within  the  said  province  of  York,  that  is  to  say,  testate  had 
goods  and  chattels  to  the  value  of  £ —  and  upwards,  within  the  said  dio-  bona  nota- 
cese  of  the  bishop  of  Carlisle,  to  wit,  at  the  parish  of  K.  and  also  other  w»al*di" 
goods  and  chattels  to  the  value  of  £ —  and  upwards,  within  the  said  diocese  ses,  and  so 
of  the  bishop  of  Chester,  to  wit,  at  and  in  the  said  county  of  Westmore*  the  ad- 
land  ;  by  reason  whereof  the  said  letters  of  admmstration  are  void,  and  of  no  t°^[™f 

because  it 
(o)  See  other  pleas,  by  or  against  execn-    tate  had  bona  notabilia  was  in  a  different  s^uld 

tors,  ante,  941.    As  to  the  plea  of  bona  nth  province,  the  diocesan  has  power  to  grant  navc  been 

labilia  in  general,  see  1  Saund.  374,  a.  3.—  administration ;  but  where  an  intestate  has  granted  by 

Bac.  Ab.  Executors.  bona  notabilia  in  two  dioceses,  within   the  archbishop 

If  the  defendant  says  that  the  administra-  same  province,  neither   diocesan  has   any  r0\ 

lion  was   void,  because  he  did  not   reside  power  to  grant  such  administration,  but  it  *  '* 

within  the  diocese  at  the  time  of  intestate'*  must  be  done   by   the  metropolitan  of  the 

death,  he  ahooid  plead  k  specially,  5  B.  &  province.  S  B.  fc  a  493.—  8  D.  &  R.  247. 

C.  493.  8.  a 

If  the  other  diocese,  in  which  the  tales* 
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effect  in  kw,  and  this  be  the  skid  defendant  is  ready  to  verify ;  -wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  he. 

[  1042]  IN  EEPLEVIN, * 


»  In  the  King's  Bench,  (or  "  C,  P."  or  *  Exchequer."*) 


£™£  CD.)  'Term, Witt.  4. 

(«).  ats.    i     And  the  said  defendant  by  E.  P.  his  attorney,  comes  and  de- 

A.  B.  )  fends  the  wrong  and  injury,  when,  and,  &c.  and  says,  that  he  did 
not  take  the  said  [cattle,  goods,  and  chattels,]  in  the  said  declaration  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  complained  against  him.  And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &c. 

mencc0"1"        In  ***  &*£?*  Bench,  (or  «  C.  P."  or  "  Exchequer."*) 

mentofan  CD.}  ^  Term, Will.  4. 

avowry        ats.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 

@)m  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  well  avows  the  taking 

of  the  said  [goods  and  chattels  (<;)]  in  the  said  declaration  mentioned,  in 

the  said  [dwelling-house  (cT), J  in  which,   &c.  and  justly,  &c.  because  he 

says  that,  &c. — [Sere  follows  the  xulject-matier  of  the  avowry.'] 

2dly.  Com- 
mence-        r\    j\   -v 

TTlMlt  rtf  A  m 

cogsiaaaoe    ats.    >      And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 

(«)•  A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  *and,  as  the  bailiff  of  G. 

£  *1043]  H.  well  acknowledges  the  taking  of  the  [goods  and  chattels  (/)J  in  the  said 

declaration  mentioned,  in  the  said  [dwelling-house  (#)],  in  which,  &c.  and 

justly,  &c.  because  he  says,  that,  &c. — [Here  follows  the  subject-matter 

of  the  cognizance.'] 

♦As  to  avowries  in  general,  see  vol.  i.  In-        fc)  If  the  declaration  mentions  the  taking 

dex  "  Replevin."  to  have  been  of  other  things,  as  cattle,  &c 

(a)  When  the  defendant  had  not  in  fact  then  let  this  agree  therewith. 
taken  the  goods  or  cattle,  as  in  the  case  of  a  (<?)  If  the  declaration  mentions  any  other 
pound-keeper,  who  has  merely  received  tet  this  agree  therewith. 
them  into  the  pound,  Cowp.*476,  or  where  (e)  The  term  "cognizance,"  imports  a 
the  place  of  taking  the  cattle  is  mistaken,  justification  of  the  taking  in  right  of  anoth- 
and  the  defendant  never  had  the  cattle  in  er.  The  words  "  as  bailiff  of,  Ace."  are  ma- 
the  place  named  in  the  declaration,  this  terial,  and  if  one  avow  and  other  make 
plea  is  sufficient,  and  the  plaintiff  will  be  cognizance,  without  saying,  as  bailiff  of  the 
nonsuited  thereon.  1  Saund.  347,  note  1.  avowment,  and  entire  damages  be  given,  it  is 
But  the  defendant  cannot  have  a  return  of  said  it  will  be  error,  Yelv.  108. — Com.  Dig; 
the  goods  under  this  plea,  and  therefore,  in  Pleader,  2  K.  14.  The  words  « afi  bailiff  of 
order  to  have  a  return,  he  must  plead  that  E.  F."  without  showing  the  defendant's  an- 
he  took  the  goods  in  some  other  place,  de-  thority,  are  sufficient  in  all  cases,  1  Saund. 
scribing  it,  and  traverse  the  place  laid  in  the  347,  note  4,  and  if  the  defendant  says,  «  well 
declaration,  and  in  order  to  have  a  return,  avows,"  instead  of  "  well  acknowledges," 
avow  or  make  cognizance,  stating  the  cause  it  is  sufficient,  though  not  technically  cof- 
fer which  he  distrained,  1  Saund.  347,  note  rect,  Cro.  Jac.  373.  In  replevin  the  acting 
1.    See  the  forms,  post,  1045.  as  bailiff  may  be  traversed,  1  Sound.  347,  c, 

<b)  As  to  an  avowry  in  general,  see  ante,  n.  4. 
vol.    i.    Index,    "  Replevin?'— Com.     Dig.  ■  (/)  Let  mis  agree  trifh  the  things  men- 
Pleader,  3  K.  13,  14,  15,  17,  &c.  and  1  tioned  in  the  declaration. 
Saund.  347,  &c.  (g)  Let  this  agree  with  the  premise  suited. 
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C.  D.4E.P.)  nr 

ate.  V     And  the  said  C.  D.  and  E.  P.  by  G.  H.  their  attor-  «*»^ 

A.  B.        )  ney,  come  and  defend  the  wrong  and  injury,  when,  ic*  ^y-Com- 

aad  the  said  0.  D.  in  hie  own  right  well  avows,  and  the  said  E.  F.  as  Semof  an 

bailiff  of  the  said  0.  D.  well  aoknowledges  the  taking  of  the  said  [goods  avowry  by 


and  chattels  (/)]  in  the  said  declaration  mentioned,  in  the  said  [dwelling-  ^> andof 
honse  (^)1  in  which,  Ac.  and  jostly,  Ac.  because  they  say,  that,  &c/—  LTc^by 
[Are  fowmo  the  whjcctono&er  of  the  avowry  and  cognizance.]  another. 


And  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  4th]y. 
aocoidingto  the  form  of  the  Statute  in  such  case  made  and  provided,  the  ^m' 
•aid  C.  D.  farther  in  his  own  right  well  avows,  and  the  said  E.  F.  as  memof  a 
bailiff  of  the  said  — — «  farther  well  acknowledges  the  taking  of  the  said  second 

[cattle,  goods,  and  chattels,]  in  the  said  declaration  mentioned,  in  the  said  avow^  or 
dweMing-hoose  and  farm]  in  which,  &c.  and  jostly,  fcc  because,  &e.         anS^i). 

And  this  he  the  said  defendant  is  ready  to  verify ;  wherefore  he  frays  5thiy.  Con* 
judgment  and  a  return  of  the  said  [goods  and  chattels]  together  with  his  elusion  of 


damages,  Ac.  (*),  according  to  *the  form  of  the  Statute  in  such  case  made  ™£££* 
and  provided,  to  be  adjudged  to  him,  Ac.  ance  (i). 

rno44] 

[Actio  non,  as  ante,  906,  firrt  /arm.]— Because  he  saith,  that  the  said  fteajm  *« 
[goods  and  chattels]  in  the  said  declaration  mentioned,  at  the  said  time  £^3Si. 
when,  &e.  were  the  property  of  the  said  defendant  (or,  "of  oneJE.  F")  ant  or  a 
and  not  of  the  said  plaintiff,  as  by  tie  said  declaration  is  above  supposed,  "(ranger 
And  this  he  the  said  defendant  is  ready  to  verify ;  wherefore  he  prays  judg*  \ 
ment,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  htm,  and  he  also  prays  return  of  the  said  [goods  and  chat 
tela]  together  with  his  costs  in  this  behalf,  according  to  the  form  of  tike 
Statute  in  audi  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

And  the  said  defendant,  by his  attorney,  comes  and  defends  the  The  like  in 

wrong  and  injury,  when,  &c.  and  says,  that  the  said  plaintiff  ought  not  to  ^atheT 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
that  the  said  cattle,  goods,  and  chattels,  at  the  said  time  when,  &c.  were 
the  property  of  one  C.  J.  and  not  of  the  said  plaintiff^  as  by  the  said  dec- 
laration is  above  supposed ;  and  this  he  the  said  defendant  is  ready  to  ver- 
ify ;  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tun  his  aforesaid  action  thereof  against  him,  he  also  prays  a  return  of  the 
said  cattle,  goods,  and  chattels,  together  with  his  costs,  in  "this  behalf,  ao  [1045} 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to  be 
adjudged  to  him,  &o. 

0 

(J)  &  (f)  See  ante,  preceding  notes.  4.  s.  3.  and  21  Hen.  8.  c.  19. 8.  3.  in  case 
(a)  See  another  Conn,  Boole's  Suit  at  any  avowry  or  cognizance  for  rent,  dec.  or 
Law,  239.  for  damage  feasant,  be  found  for  the  defend- 
(i)  See  form,  Morg.  591.  It  is  usual  to  ant,  or  if  the  plaintiff  be  nonsuit  or  other- 
conclude  an  avowry,  or  cognizance,  with  a  wise  barred,  enact,  that  defendant  recover 
verification,  see  precedents,  1  Sound.  347.  his  damages  and  costs,  the  conclusion  of  the 
— Boote,  230.  240.  But  these  being  in  the  avowry  therefore  alludes  to  these  statutes. 
nature  of  a  declaration  need  not  be  averred,  (k)  See  the  former  note :  the  "  ore."  means 
Co.  Lit  303.  a.— Plowd.  145, 163,  and  it  is  "  costs  and  charges  by  him  about  his  de- 
said  to  be  the  best  way  to  conclude  each,  fense  in  this  behalf  expended,"  1  Saund.  347. 
after  showing  the  cause  of  the  caption,  (/)  As  to  the  mode  of  pleading  propertv, 
without  any  averment  or  further  eonclu-  see  Bui.  N.  P.  54.— Til.  Ent.  338.^2  THen. 
urn,  1  Saund.  347.    The  stat.  7  Hen.  8.  c  G.  P.  7, 

Vot.  TTT  IT 
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in       C.  D. ) 
flBRiBii.     ate>    I      [Actio  nan,  (n)  a*  ante,  906,  first  form.]— Because  he  saith, 
^jP^     A.  B.  )  that  he  took  the  said  cattle  in  the  said  declaration  mentioned,  in  a 

with  a-       certain  close  called  the in  the  parish  of aforesaid,  in  the  conn* 

vowry  for  ty  aforesaid,  without  this,  that  he  took  the  said  cattle,  or  any  or  either  of 

ietam(»).  fcem,  -m  tfoe  grid  place  called  the in  the  said  parish  of in  the 

county  aforesaid,  as  the  said  plaintiff  hath  in  his  said  declaration  in  that 
behalf  alleged.  And  .this  he  the  said  defendant  is  ready  to  verify ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  Ac.  And  for  having  a  return  of  the 
said  cattle,  the  said  defendant  well  avows  the  taking  of  the  said  cattle,  in 

the  said  declaration  mentioned,  in  the  said  close  called (0)  and  justly, 

Ac.  Because  he  saith,  that  (p)  before  the  said  time  when,  Ac.  and  at  the 
time  of  the  making  the  Remise  hereinafter  mentioned,  one  E.  F.  was  seis- 
ed of  and  in  the  said  close  called  the in  which,  Ac.  with  the  appur- 
tenances, in  his  demesne  as  of  fee,  to  wit,  in  the  parish  aforesaid  ;  and  be- 
ing so  sensed,  he  the  said  E.  F.  before  the  said  time  when,  Ac.  to  wit, 
on,  Ac.  A.  D. aforesaid,  in  the  parish  aforesaid,  in  the  county  afore- 
said, demised  the  said  close  called ,  in  which,  Ac.  with  the  appurte- 
nances, among  other  things,  to  the  said  defendant,  to  have  and  to  hold  the 

same  to  the  said  defendant  for  the  term  of years  thence  next  ensuing, 

and  fully  to  be  complete  and  ended :  by  virtue  of  which  said  demise,  he 

r  *10461  *he  said  defendant  afterwards,  and  before  the  said  time  'when,  Ac.  to  wit, 

on  the  day  and  year  last  aforesaid,  entered  into  the  said  close  called  the 

,  in  which,  Ac.  with  the  appurtenances,  and  became,  and  until,  and  at 

the  said  time  when,  Ac.  was  lawfully  possessed  thereof;  and  because  the 
said  cattle  in  the  said  declaration  mentioned,  at  the  said  time  when,  Ac. 

were  wrongfully  and  injuriously  in  the  said  close  called ,  and  treading 

down  and  depasturing  the  grass  and  herbage  there  then  growing,  and  do- 
ing damage  there  to  the  said  defendant,  he  the  said  defendant  well  ovows 

the  taking  of  the  said  cattle,  in  the  said  close  called and  justly,  Ac. 

as  for  and  in  the  name  of  a  distress,  for  the  said  damage  so  there  done 
and  doing  as  aforesaid  (9). 

Plea  ad-      C.  D.  )  . 

"ri^s  ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de- 
dant  had^*  •&-•  ®*  5  fends  the  wrong  and  injury,  when,  Ac.  and  well  avowB  the  taking 
the  cattle    and  having  the  said  [mare]  in  the  said  declaration  mentioned,  in  the  said 

in  loau  in  peice  or  parcel  of  land  called ,  as  in  the  said  declaration  mention- 

uoh  them   e(^>  an^  justly,  Ac.  because  he  says,  that,  Ac. — [Here  stath  a  seisin  in 

damage          jmj  g^  me  note  to  ^e  p^  0f  non  ctvit,  avowry. 

feasant  in    ante,  1042,  n  a}  and  the  precedents,  "Willes,  (p)  The  avowry  or  cognizance  is  to  be 

another       475.— Rast.  Ent.  554,  555.— Clift.  Ent.  636,  according  to  the  fact,  and  may  be  for  rent, 

****  if)-     ,-Tidd's  Forms,  598 ;  4th  ed.   690.     The  &c.  as  in  the  forms,  post,  1047,  &c.    See 

avowry  being  only  in  the  nature  of  a  sug-  Willes,  475. 

gestion  to  entitle  the  defendant  to  a  return  .(9)  This  conclusion,  without  a  verifica- 

of  the  cattle,  &c.  the  plaintiff  cannot  trav-  tion,  is  proper,  1  Saund.  347,  n.  7 — ante, 

erse  it,  but  must  either  take  issue  on  the  1042,  n.  a. 

traverse  of  the  place,  or  amend  his  declara-  (r)  See  the  notes  to  the  plea  of  non  cepit, 

tion,  1  Saund.  347,  note  1.— Willes,  475.—  ante,  1042  j  and  cepit  in  alio  loco,  ante,  1045. 

2  B.  &  P.  482.  If  the  defendant  have  had  the  cattle  in  the 

(»)  In  the  forms  referred  to  in  the  last  place  mentioned  in  the  declaration  though 

note,  the  defendant  prayed  judgment  of  the  he  took  them  for  rent  or  damage  feasant  m 

declaration,  but  as  this  plea  is  in  bar,  and  another  close,  he  cannot  plead  non  cepit  or 

not  in  abatement,   '  actio  non*  seems  more  cepit  in  alio  loco,  but  must  plead  as  above, 

proper,  1  Saund.  347,  note  1.— Barnes,  353.  and  see  the  forms,  1  Saund.  347  a. — 2  B.  & 

— Willes,  475.  P.  480.— 3  Wils.  295.-2  Wils.  354. 
(0)  The    close    first  mentioned    in    the 
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fee  ef  another  dose  in  G.  H.,  and  a  demise  Hereof  to  the  defendant  and       m 
hie  entry ,  and  the  distress  damage  feasant,  as  m  the  last  farm,  to  the  end,  *>"****» 
*nd  then  proceed  as  follows.] — And  the  said  defendant  afterwards,  and 
immediately  before  the  time  when,  &c.  took  and  led  the  said  [mare]  from 
the  said  close,  peice,  or  parcel  of  ground  so  demised  to  him  as  aforesaid, 

to  the  said  place  in  the  said  declaration  mentioned,  called  the -,  in 

ufaich,  fee.  and  at  the  said  time  when,  &c.  had  the- same  there  in  the  way 
'from  the  said  close,  peice,  or  parcel  of  ground  so  demised  as  aforesaid,  to 

a  certain  open  pound  in  the  parish  of ,  in  the  county  aforesaid,  there 

to  be  impounded  for  the  damage  so  done  in  the  said  close,  peice,  or  parcel 
of  ground  so  demised  as  aforesaid.  And  this,  &c. — [  Conclude  with  a  ver- 
ification, as  ante,  1043.] 

'[Commencement  of  avowry  or  cognvenm,  a.  ante,  1042,  8.]-Ba-  [*""] 
cause  he  says,  thtft  the  said  plaintiff  (er  "  one  J.  K."  (*))  for  a  long  time,  juJ^fcc. 

to  wit,  for  the  space  of years  (0  next  before  »nd  ending  on  a  certain  common 

day,  to  wit,  the day  of A.  D. and  from  thence  until  and  at  avowry  of 

the  said  time  when,  &c.  (w)  held  and  enjoyed  the  said  dwelling  house  (2), in  oognfe*™6 

„  11  Geo.  2. 

(s)  See  8  East,  316. — Supra,  note.  ry  or  cognizance  for  rent  is  entitled  to  doable  c.  19.  g.  22. 

(t)  This  is  usually  the  time  .during  which  costs,   without  certificate,  or  suggestion,  1  ru) 

die  rent   distrained   for  was  accruing  due.  Taunt.  210.— 4  B.  &  C.  889.    2  Bingh.  341. 

The  precise  length  of  time  is  aot  material,  If  the  premises  have  been  in  possession 

provided  some  rent  was  due,  and  the  tenon-  of  an  assignee  of  the  lease,  yet  if  the  lessor 

cy  subsisted  at  the  time  of  distraining,  6  has  not  assented  to  the  assignment,  it  is 

East,  434.  said  the  avowry  may  state  that  the  premises 

At)  See  forms,  Morg.  591. — Tidd's  Forms,  were  held  by  the.  original  lessee,  8   East, 

67b.    This  general  avowry  is  given  in  case  316.    It  seems,  however,  advisable  in  such 

of  distresses  for  rent,  &c.  by  11  Geo.  2.  c.  a  case  to  insert  two  avowries,  one  on  the 

19.  s.  22.  See  1  Chit,  Col.  St.  176.— 2  Saund.  holding  of  the  lessee,  and  the  other  of  the 

284  c,  n.3.— Gilb.    Hep.    175  to  185.    The  assignee. 

above  form  win  not  suffice  if  the  avowant  be  The  11  Geo.  1.  c  19.  s.  22  does  not  ex- 
entitled  to  part  only  of  the  yearly  rent,  as  if  tend  to  an  avowry  for  a  rent  charge,  1  New 
he  be  a  tenant  in  common  only,  6  Bingh.  104.  Reports,  56. 

See  a  form  of  avory  by  a  tenant  in  common,  Heriot  service  is  within  the  statute,  and 

post,  1056.    In  the  case  in  6  Bingh.  104,  lord  may  avow   generally.    Heriot  custom 

'  the  avowry  was    for   rent   due   from   the  is  not,  2  Saund.  168  a. — 2  Wils.  28.    The 

plaintiff,  as  tenant  of  premises  to  the  avow-  avowry  in  the  latter  case  must  therefore  al- 

ment,  under  a  demise  before  then   made,  lege  seisin  of  the  lord,  Ace.  Co.  Ent.  613  a. 

at  the  yearly  rent  of  270/. ;  it  was  held  not  That  a  party  may  distrain  for  one  rent,, 

supported  by  proof  of  a  conveyance  to  avow-  and  avow  for  another,  see  2  Bingh.  446, 

ant,  to  which  three  trustees,  the  lessors,  were  and  cases  there  collected, 

parties,  but  which  was  executed  by  only  two  (w)  This  is  material ;  if  the  distress  was 

of  them :  and  see  the  cases  there  cited.  made  within  six  months  after  the  expiration 

The  above  avowry  or  cognizance  admits  of  the  tenancy,  under  the  8  Ann.  c.  14,  the 
the  propriety  of  the  goods  in  the  plaintiff,  2  avowry  must  be  framed  accordingly,  as  in 
Taunt.  72;  but  if  the  plaintiff's  plea  in  bar  the  form,  post,  1051.  To  entitle  a  party  to 
subsequently  shows  the  property  of  the  goods  distrain,  he  must  have  a  reversionary  inter- 
to  be  m  another,  the  plaintiff  cannot  main-  est  in  the  premises  at  the  time  of  the  abs- 
tain the  action,  id.  tress,  5  Bingh.  24.-3  Bla.  Com.  7,  notes. 

How  to  make  cognizance  on  behalf  of  a  (x)  State  the  premises  as  in  the  declara- 

corporation,  see  8  wentw.  102 ;  and  by  hus-  tion.    If  other  premises  be  demised  besides 

band  and  wife,  2  Taunt.  180.    A  husband  the  locus  in  quo,  then  say,  "  the  said  dwell- 

may  avow  in  his  own  name  for  rent  due  in  ing-house  amongst  other  premises"  but  this 

right  of  his  wife,  2  Bingh.  71.    Cro.  Jac.  is  not  absolutely  requsite,  as  each  part  of 

442.  282.— 1  Mod.  273.-3  Salk.  207.  the  premises  is  liable  to  the  whole  rent,  6 

It  is  sometimes  advisable  to  draw  the  B.  &  C.  34.  The  avowry  also  need  not 
avowry  as  at  common  law,  setting  out  the  state  more  than  what  the  rent  issues  out  of, 
title,  in  order  that  a  traverse  of  a  Particular  and  therefore  where  furniture  was  also  de- 
part of  it  may  be  taken,  and  that  the  parties  mised  with  a  house,  it  was  held  not  neces- 
may  proceed  to  trial  upon  some  particular  sary  to  mention  the  furniture,  Id.  251.  It 
point  in  issue,  2  Saund:  284  d.  seems  that  though  the  avowry  state  a  hoW- 

The  defendant  who  succeeds  on  the  avow-  ing  of  more  premises  than  in  fact  the  tenant 
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F0Ra,    w^c^'  *c*  ^^  ***  Apnrtoiuuiees,  88  tenants  thereof  to  the  said  defendant 
BWT'        (or,  "  6r.  if.")  by  virtue  of  a  certain  demise  (y)  thereof  to  the  said  plain- 
tiff (2)  (or,  "  the  said  J.  K")  theretofore  made,  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  £ — ,  payable  quarterly,  on,  to. 
(Hating  the  days  of  payment)  (a)  in  eyery  year,  by  even  and  equal  *por- 
[  *1048]  tions,  *and  because  (&)  the  sum  of  £ —  (c)  of  the  rent  aforesaid,  for  the 

space  of  - (»)>  ending  as  aforesaid,  on  the  said day  of ,  in 

the  year  aforesaid,  and  from  thence  until,  and  at  the  said  time  when,  is. 
(e)  was  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant  (or 
u  6f .  H.  in  a  cognizance),  he  the  said  defendant  well  avows,  (or,  if  a  cog* 
rtizance,  "  as  batiiff  of  the  said  Q-.  H.  well  acknowledge*")  the  taking  of 
of  the  said  goods  and  chattels  (/)  in  the  said  dwelling-house  (jj),  in  whieh, 
&c.  and  justly,  &c.  as  for  (A)  and  in  the  name  of  a  distress  for  the  said 
rent  so  due  and  in  arrear  to  the  said  defendant  (or,  "  G.  JET")  as  afore- 
said, and  which  still  remains  doe  and  unpaid  (t).  And1  this,  fce. — [CEh* 
elude  with  a  vmfication,  a%  ante,  1043*] 

The  like  [  Commencement  of  avowry  or  cognizance,  as  ante,  1042,  8.3 — Because 
a  ral0"5   ^6  sa^8'  ^at  ^e  ^e  s      defendant,  for  a  long  time,  to  wit,  for  all  the  time 

I>rm(A).  during  which  the  rent  hereinafter  mentioned  was  accruing  due,  and  from 
thence  until,  and  at  the  said  time  when,  &c.  was  landlord  to  the  said  plain- 
tiff of  the  said  dwelling-house,  in  which,  &c.  and  Chat  the  said  plaintiff  for  a 
long  time,  to  wit,  for  the  space  of  [half  a  year,]  ending  on,  Jbc.  and  from 
thence  until,  and  at  the  said  time  when,  &c.  held  and  enjoyed  the  said 
dwelling-house,  in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to 
the  said  defendant  under  a  certain  demise  thereof,  theretofore  made,  at  and 
under,  &c. — [As  in  the  preceding  form  to  the  end.] 

Avowry  [Same  as  the  form,  ante,  1047,  $,  to  the  asterisk,  and  then  proceed 
oftheren?  thus :] — And  because  a  large  sum  of  money,  to  wit,  *the  sum  of  £—, 
has  been     parcel  of  the  sum  of  £ — ,  of  the  rent  aforesaid,  for  the  space  of , 

satisfied 

1*1  A/(Ql  <*"*  k°lc^  *****  w^  not  be  a  fatal  variance.  (c)  It  is  not  material  to  prove  the  precise 

104yJ  Therefore  where  the  avowry  was  for  rent  sum  to  be  due,  as  stated  in  the  avowry,  and 

in  arrear  of  a  dwelling-house,  with  the  ap-  if  the  defendant  avow  for  two  years  and  a 

purtenaxices,  and  it  appeared  in   evidence  quarter  rent,  he  will  recover,  if  he   prove 

that  the  plaintiff  merely  occupied  the  upper  that  two  years  were  due  at  the  time  of  mak- 

part  of  the  house,  and  that  the  shop   and  ing  the  distress,  6  East,  434.-5  T.  B.  246. 

yard  were  in  the  occupation  of  other  te-  — 3  B.  de  P.  348.— 2B.&  JL  249. — 4B.& 

nants,  it  was  held  no  variance j  10  Moore,  C.  938. 

264.  (rf)  The  time  during  which  the  rent  dis- 

(y)  The  particulars  of  the   demise   need  teamed  for  was  accruing  due. 

not  be  stated,  but  if  stated  must  be  proved  (e)  This  is  material,  ante,  1047  a.,  n. »« 

as  alleged,  Dougl.  665.  (/)  If  cattle  or  other  things  be  alleged  in 

(z)  If  it  be  at  all  doubtful  to  whom  the  the  declaration  to  have  been   taken,  then 

original  letting  was,  the  words  "  to  him  the  avow  the  taking  of  them  also, 

said  plaintiff "  should  be  omitted.  (g)  If  the  taking  be  alleged  in  the  declar- 

(a)  The  terms  of  the  tenancy,  as  to  the  ation  to  have  been  in  any  other  place  than 

amount  of  the  reserved  rent  and  times  of  a  dwelling-house,  then  let  this  avow  the  tak- 

payment,  must  be  accurately  described,  for  ing  in  such  place. 

a  variance  would  be  fatal,  4  Taunt.  320. — 2  (A)  Not  necessary  after  the   "  because, 

B.  &  A.  546.    If  there  be  any  doubt  as  to  &c."  Carth.  328,  9. 

the  amount  of  reserved  rent,  or  the  times  (t)  It  has  been  supposed  that  the  words  of 
when  payable,  other  avowries  should  be  ad-  the  stat.  11  G.  2.  c  19.  s.  52.  render  this  ai- 
ded. Qwere,  whether  an  avowry  stating  legation  necessary,  but  see  2  Marsh.  386, 
the  plaintiff  to  have  held  under  a  demise,  at  7.-7  Taunt.  72,  S.  C— Gilb.  Rep.  181. 
the  yearly  rent  of  — I,  without  stating  when  (A)  Observe  the  notes  to  the  preceding 
the  rent  was  payable,  does  not  infer  that  the  form. 

rent  was  payable  yearly,  2  Chit.  Rep.  531.  (0  See  form,  Tidd's  forms,  677.     This 

—Latch,  264.— Bradby.  26,  n.  form  is  not  strictly  necessary,  for  the  plain* 

See  the  use  of  this  word,  Garth.  328,  tiff  may  avow  for  an  entire  year's  rent,  dec. 

though  only  part  thereof  be  due,  3  B.  ec  P. 
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ending  as  aforesaid,  ot»  the -said  < day  of  — ,  in  the  year  aforesaid,      foe 

and  from  thence  until,  and  at  the  said  time  when,  &o«  waa  doe  and  in  ar-  ***** ***** 
rear  from  the  said  plaintiff  to  said  defendant  (the  residue  of.  the  said  sum 
of  £—,  of  the  rent  aforesaid,  having  been  before  then  paid  and  satisfied,) 
he  the  said  defendant  well  avows  the  taking  of  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  in  the  stud  dwelling-house,  in  which,  to. 
and  justly,  4c.  as  for  and  in  the  name  of  a  distress,  for  the  said  sum  of 
-,  parcel,  &c.  so  doe  and  in  arrear  as  aforesaid,  and  which  said  sum  of 
-,  parcel,  &c.  still  remains  doe  and  in  arrear  to  the  said  defendant  as 
aforesaid*    And:  this,  &c— [  Conclude  with  a  verification,  as  ante,  1048.] 


CD.) 

ate.    >     And  the  said  defendant  comes,  &c.  and  justly,  kc.  because  J^jJ^ 
A.  B.  )  he  sajrs,  that  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  for  form,  ba- 
the space  of  [one  year  and  three  quarters  of  a  year]  next  before,  and  en>  ing  a  cog- 
ding  on,  Ac.  and  from  thence  until  and  at  the  said  time  when,  &c.  held 
and  enjoyed  the  said  [messuage  or  dwelling-house,]  in  which,  &c.  with  the 
appurtenances,,  as  tenant  thereof  to  the  said  E.  F.  by  virtue  of  a  certain 
demise  thereof  to  the  said  plaintiff  theretofore  made,  at  and  under  the  year* 
ty  rent  of  X —  payable  quarterly,  to  wit,  on,  Ac.  [stating  the  days  of  fay- 
ment]  in  every  year,  by  even  and  equal  portions,  and  because  £ —  part  of 
the  rent  aforesaid,  for  the  said  space  of  [one  year  and  three  quarters,]  end* 
ing  as  aforesaid,  (the  residue  of  the  said  rent  being  pud  and  satisfied)  on, 
Ate.  and  from  thence  until  and  at  the  said  time  when,  ke.  were  due  and  in 
arrear  from  the  said  plaintiff  to  the  said  E.  F«  the  said  defendant,  as  bail- 
iff of  the  said  E.  F.  acknowledges  the  taking  of  the  said  goods  and  chat 
teb  in  the  said  [messuAge  or  dwelling-house]  in  which,  &o.  and  justly,  ke* 
ae  for  and  m  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear 
*as  aforesaid,  and  which  said  rent  still  remains  due  and  in  arrear  to  the  £  1060  J 
said  E.  R  and  this,  fro. 

That  although  at  the  said  time  when,  &c.  £—  of  the  rent  aforesaid,  be*  Therein 

ing  pari  of  one  year's  rent  due  on  the  said day,  &o.  aforesaid,  were  %££** 

paid  to  the  said  plaintiff,  yet  £ —  of  the  said  sum  aforesaid,  being  the  res- 
idue of  the  year's  rent  due  on  the  tiaid were  on  that  said  day,  Ac.  in 

arrear,  Ac.  unpaid,  Ac.  Ac. 


[Commencement  as  ante,  1042.] — Because  he  says,  that  the  said  dwelt  Cognix- 
ing-house  in  which,  Ac.  in  the  said  declaration  mentioned,  is,  and  at  the  *£?? ^  a 
said  time  when,  Ac.  and  for  ten  years  then  last  past,  and  long  before,  was  ^). 
parcel  of  a  certain  ancient  tenement  in  the  pansh  aforesaid,  called  Jarde, 
otherwise  Yardplace,  then  in  the  holding  of  the  said  J.  C.  and  that  the 
said  tenement  whereof,  Ac.  with  the  appurtenances,  on  the  feast  day  of  St 

Michael  the  Archangel,  in  the  year  of  our  Lord and  for  the  space  of 

four  years  then  last  past,  and  more,  and  also  at  the  said  time  when,  Ac. 
was  and  still  is  held  by  the  said  J*  C.  of  the  said  F.  H.  as  of  his  manor 
of  dyathydon,  with  the  appurtenances,  in  the  said  county,  by  and  under 

348-— 5  T.  R.  248,  n.  c— 1  Saund.  201,  n.  wise  be  occasioned  by  the  defendant's  plead- 

1:  286,  n.  8. — 6  Bast,  437. .   Com.   Dig.  ing  rim  en  arrear,  dec.  as  to  thai  part  of  the 

Pleader,  3  K.  14 ;  bat  it  is  better  to  axow  rent  which  has  been  satisfied. 

only  for  the  rent  which  is  really  due,  in  or-  (m)  See  5  Wentw.  150.                                 < 
der  to  avoid  the  expense  which  may  other- 
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for  the  yearly  rent  of  four  shillings,  amongst  other  things,  payable  yearly  on 
**nt,  fee.  {he  feast  fay  0f  g^  Michael  the  Archangel,  of  which  said  manor  the  said 
F.  H.  daring  all  the  time  aforesaid,  and  long  before,  was  and  ever  since 
hath  been,  and  still  is,  seised  in  his  demesne  as  of  fee.  And  that  the  said 
J.  G.  before  the  rent  next  hereinafter  mentioned,  or  any  part  thereof,  be- 
came dne,  entered  into  the  said  tenement,  whereof,  fcc.  with  the  appurte- 
nances, and  was  seised  thereof  in  his  demesne  as  of  fee.  And  because 
sixteen  shillings  of  the  rent  aforesaid,  for  four  years,  ending  on  the  feast 
day  of  St.  Michael  the  Archangel,  in  the  year  of  our  Lord  — —  on  that 
feast  in  that  year,  and  also  at  the  said  time  when,  4c.  were  doe,  in  arrear, 
and  unpaid  to  the  said  F.  H.  he  the  said  T.  as  bailiff  of  the  said  F.  H. 
well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said 
dwelling-house,  in  which,  &c.  so  being  part  of  the  said  tenement,  with  the 
appurtenances,  in  form  aforesaid,  and  justly,  &c.  as  a  distress  for  the 
aforesaid  rent,  so  being  due,  in  arrear,  and  unpaid  to  the  said  F.  H.  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  and  the 
said  rent  stall  remains  wholly  due,  in  arrear,  and  unpaid :  and  this  the  said 
T.  is  ready  to  verify ;  wherefore  he  prays  judgment,  and  a  return  of  the 
said  goods  and  chattels,  together  with  his  damages,  costs,  and  charges  in 
this  behalf,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him. 

r*1051]  '[Commencement  of  a  common  avowry,  or  cognisance,  as  ante,  1042, 
Cogniz.  8«] — Because  he  says,  that  the  said  plaintiff,  before  the  said  time  when, 
™*  Ac.  to  wit,  on,  &c.  and  for  a  long  space  of  time,  to  wit,  for  the  space  of 

ren/was6  two  years  ^nd  three  quarters  of  a  ye^r  then  last  past,  and  continually  from 
at  so  much  thence  until  and  at  the  said  time  when,  &c.  held  and  enjoyed  a  certain 
pw  «cre»    yearly  rent,  to  wit,  &c.  and  also  the  further  yearly  rent,  after  the  rate  of 

tity  noTas- shillings  per  acre 'for  each  of  the  said  acres  of  land,  payable  quarter 

certained  ly,  to  wit,  on,  «c.  [stating  the  quarter-days]  in  eaeh  and  every  year,  in 
(*)•  even  and  equal  portions,  and  the  said  defendant  avers,  that  the  said  acres 

of  land  so  held  and  enjoyed  by  the  said  plaintiff  as  last  aforesaid,  during 
the  time  last  aforesaid,  amounted  to  divers,  to  wit,  118  acres  of  land,  to 
wit,  at  the  parish  aforesaid,  and  because  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  of  the  rent  last  aforesaid,  for  two  years  and  three  quarters  of 
a  year  ending  on,  &c.  as  aforesaid,  became,  and  was  due,  and  thenceforth 
until  and  at  the  same  time  when,  fcc.  was  in  arrear  and  unpaid  to  the  said 
E.  F.  he  the  said  defendant,  as  bailiff  of  the  said  E.  F.  well  acknowledges 
the  taking  the  said  goods  and  chattels  in  the  said  places,  in  which,  &c. 
and  justly,  &c.  &o. 

Awwry  C.  D.  ) 

*£eathe      ats.    >     And  the  said  defendant,  by  his  attorney, comes  and  de» 

goods  A.  B.  )  fends  the  wrong  and  injury,  when,  4c.  and  well  avows  the  taking 

JJJ2JJ?8"  of  the  said  [goods  and  chattels]  in  the  said  declaration  mentioned,  in  the 

within  six 

ymmthg  «/.     (»)  See  Vin.  Ab.  Distress,  £.  pi.  10.— 3    agreed  upon  the  landlord  cannot  distrain,  9 
B.   ic  A.   602;  unless  a  specific  rent  be    B.  6c  A.  322.    2  Taunt  148. 
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taid  [place]  in  which,  &cf.  and  justly,  Ae.  because  he  says,  that  the  said      for 
plaintiff,  for  the  space  of  [two  years]  and  mote,  next  before  and  ending  on  1MBr> &c- 

the day  of in  the  year  of  our  Lord ,  held  and  enjoyed  the  ^  ^  end 

said  [dwelling-house]  in  which,  Ac.  with  the  appurtenances,  as  tenant  of  tk« 
thereof  to  the  'said  defendant,  under  and  by  virtue  of  a  certain  demise  *™j 
thereof  before  then  made  by  the  said  defendant  to  the  said  plaintiff  at  a  c.  14.^' 
certain  yearly  rent  of  £ —  payable  on,  Ac.  [itating  ike  days  of  payment]  [  •16&2] 
in  every  year*    And  the  saia  plaintiff  continued  and  was  in  the  possession 
(p)  of  the  said  dwelling-house,  with  the  appurtenances,  in  which,  Ac.  from 

the  said day  of in  the  year  aforesaid,  until  and  at  the  said  time 

when,  Ac.    And  because  [J>6.  11*.]  of  the  rent  aforesaid,  that  is  to  say, 

[j£5. 10*.]  from  the  year  ending  on  the  said day  of in  the  year 

of  our  Lord  [1830,}  and  [XI.  Is.]  part  of  a  [year's]  rent,  from  the 

-[1829, 


day. of [1828,]  to  the day  of [1829,]  left  unpaid  and  in 

arrear  on  the  said day  of  — —  [1880 ;]  and  also  at  the  said  time 

when,  Ac.  was  due,  and  in  arrear  and  unpaid  to  the  said  defendant,  be  the 
said  defendant,  well  avows  the  taking  of  the  said  [goods  and  chattels]  in 
the  said  declaration  mentioned,  in  the  said  [place]  in  which,  Ac.  at  the  said 
time  when,  Ac.  the  said  time  when,  Ac.  being  within  the  space  of  ax  calen- 
dar months  after  the  said  day  of in  the  said  year  of  our  Lord 

J  1830,]  and  during  the  continuance  of  the  title  and  interest  of  the  said  de* 
endant  in  the  said  [dwelling-house,]  with  the  appurtenances,  hvwhich,  Ac. 
and  during  the  possession  of  the  said  plaintiff^  and  justly,  Ae.  for  and  in  the 
name  of  a  distress  for  the  said  rent  so  due,  in  arrear,  and  unpaid  as  afore- 
said ;  and  which  said  rent  now  remains  duo,  in  arrear,  and  unpaid ;  and  this 
the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment,  and  a 
return  of  the  said  goods  and  chattels,  together  with  his  damages,  Ac.  ao-  . 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to  be 
adjudged  to  him,  Ac. 

And  defendant,  by his  attorney,  comes  and  defends  the  wrong  and  Ca*n**" 

injury  when,  Ac.  and  as  bailiff  of  E.  J?,  well  acknowledges  the  taking  the  SS^to 
said  [hay,  grass,  cattle,  goods,  and  chattels,]  in  the  said  declaration  men-  rent  4 
tkraed,  (except  the  said  one-wheel  cart)  (r)  in  the  said  places  in  *which,  *k*"_ 
Ac.  (s)  and  justly,  Ac.  because  he  says,  that  the  said  plaintiff,  for  a  long  £2JJJJJ££ 

time,  to  wit,  for  the  space  of years  next  before,  and  ending  on  the  nam,  mi- 

day  of in  the  year  aforesaid,  and  from  thence  until  and  at  the  J*  *« 

said  time  when,  Ac.  held  and  enjoyed  the  said  closes  called and  the  19>  s.  g  c' 

said  messuage  and  dwelling  in  which,  Ac.  amongst  other  things  (t),  as  ten- 

(o)  The  title  of  defendant  need  not  be  set  (r)  By  the  stat.  11  Geo.  2.  e.  19.  s.  8,  eat- 

out,  see  11  Geo.  2.  c  19.  s.  22.    See  a  form  tie  or  stock  feeding  on  a  common,  dee.  be. 

against  an  administrator,  1  Hen.  Bla.  465,  longing  to  the  demised  preimses,  may  be 

and  another  form,  where  there  was  a  ens-  distrained,  but  the  law  gives  no  authority  to 

torn  to  hare  an  away-going  crop,  1  Hen.  distrain  the  tenant's  cart  upon  the  common. 

Bla.  5.    See  the  notes  to  1  Chit.  Col.  Stat.  That  could  only  be  distrained  upon  the  de- 

665.  mised  premises,  unless  fraudulently  removed 

( p)  It  need  not  be  a  tortious  holding  over,  to  prevent  its  being  distrained,  see  1  Chit. 
or  a  holding  over  of  the  whole  premises,  4  Col.  Stat.  671,  662,  663,  notes. 
B.  ic  C.  51.— 6  D.  &  R.  155,  S.  C.  There-  (s)  The  declaration  specified  in  what  par- 
fore  a  landlord  who  permits  his  tenant  to  re-  ticular  places  the  different  articles  were  ta- 
tain  possession  of  a  part  of  a  farm  after  the  ken,  some  in  a  dwelling  house,  &c. '  and 
tenancy  has  expired,  may  distrain,  under  some  on  a  waste. 

the  8  Ann.  e.  14.  s.  6  and  7,  on  that  part,  (t)  If  the  rent  be  not  for  any  other  land 

within  six  months  after  the  expiration  of  the  or  premises  than  the  two  fields,  and  the 

tenancy,  id.  messauge  mentioned  in  the  declaration,  the 

(q)  This  cognizance    was  -  settled   with  words, "  amongst  other  things/'  should  be 

great  care  by  an  eminent  Pleader,  after-  struck  out 
wards  raised  to  the  Bench. 
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fo»  ant  thereof  to  the  said  B.  F.  by  virtue  of  a  certain  demise  thereof  to  him 
aniT>  *•■  ike  said  plaintiff  (w)  therefore  made  at  and  under  a  certain  yearly  rent,  to 
wit,  the  yearly  rent  of  £ —  payable,  &c.  and  because  the  sum  of  £ —  of 
the  rent  aforesaid,  for  the  space  of  three  years  ending  as  aforesaid,  on,  fee* 
in  the  year  aforesaid,  and  from  thence  until  and  at  the  said  time  when,  fce. 
was  doe  and  in  arrear  from  the  said  plaintiff  to  the  said  E.  F.  he  the  said 
defendant,  as  bailiff  of  the  said  E.  F.  well  acknowledges  the  taking  of  the 
said  hay,  grass,  cattle,  goods,  and  chattels  (except  tike  said  one-wheel  cart) 
in  die  said  places  in  which  (w),  the  skid  cattle  then  being  feeding  and  de- 
pasturing in  and  upon  the  said  waste  or  common  called  Aston,  and  the  said 
plaintiff  in  replevin  then  and  there  exercising  and  enjoying  a  right  of  com- 
mon of  pasturing  thereon,  appurtenant  and  belonging  to  the  said  demised 
premises,  and  justly,  fcc  as  for  and  in  the  name  of  a  distress  for  the  said 
sent  so  doe  and  in  arrear  to  the  said  E.  F.  as  aforesaid ;  and  tins,  4c. — 
[Conclude  trith  a  verification,  as  ante,  1048.] 

Avowry         And  the  said  defendants  C.  and  D.  by  — —  their  attorney,  come  and 
and  cog-     fofend  the  wrong  and  injury,  &c.  and   the  said  *C.  in  his  own  right,  well 
JhTfr  °*  mtows,  and  the  said  D.  as  bailiff  of  the  said  0.  well  acknowledges  the 
Gee.  2.  c    taking,  &c.  in  the  said  [place]  in  which,  &c.  because  ther  say,  that 
tea <£s-    *k*         plaintiff,  for  the  space  of  [one  year]  next  before,  and  ending  on, 
tress  for     &£'  (£&*  <ty  the  ****  /&  <&<*)  and  from  thence  until  and  at  the  said  time 
re&t  «a      when,  £e.  enjoyed  a  certain  [messuage,  tenement,  and  premises,]  situate 
Sjjjja.      sod  being,  &c.  as  tenant  thereof  to  the  said  0.  under  and  by  virtue  of  a 
featly  re-    certain  demise  theretofore  made  by  the  said  0.  to  the  said  plaintiff,  at 
moved       and  under  the  [yearly]  rent  of  £ —  payable  on,  &c.  (stating  the  days  of 
mlsripre-  p*ym**0  in  the  said  year ;  and  because  the  sum  of  £ —  of  the  rent  afore- 
noses  (*>  said,  for  [the  year]  aforesaid,  ending  on,  ftc.  (the  day  the  rent  fell  due)  on 
[  1054]  that  day,  and  from  thence  until  and  at  the  said  time  when,  Ac.  was  due,  in 
arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  C.  and  because 
the  said  goods  and  chattels  in  the  said  declaration  mentioned,  before  the 
said  time  when,  £c.  and  after  the  rent  aforesaid  became  due  and  payable 
from  the  said  plaintiff  to  the  said  ft,  to  wit,  on,  frc.  were  wrongfally, 
fraudulently,  and  unjustly  removed  and  taken  by  the  said  plaintiff,  from 
and  out  of  the  said  [messuage,  tenement,  and  premises  aforesaid]  so  de- 
mised by  the  said  C.  to  the  said  plaintiff,  with  intent  wrongfully  and  un- 
justly to  defraud  the  said  C.  of  the  said  rent,  and  to  prevent  the  said  C. 
from  distraining  the  same  for  the  said  arrears  of  rent,  against  the  form 
of  the  statute  m  such  case  made  and  provided ;  and  also  because  the 
said  goods  and  chattels  were  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  put  and  placed  by  the  stud  plaintiff  into  the  said  place  in 


(*)  If  the  original  letting  was  not  to  him,  the  plea  should  show  it,  Id.    It  has 

these  words  most  be  omitted.  said,  that  to  justify  the  landlord  digiw«nmy 

(mi)  The  pleader  doubted  whether  the  under  this  act,  the  rent  must  be  in  arrear  at 
right  ought  not  here  to  be  more  particular-  the  time  of  the  removal,  2  Saund.  284,  n. — 
ly  stated,  but  advised,  that  unless  this  gen-  3  Esp.  15.— 2  Sannd.  2,  n.  b, — Sed  mit  4 
%eral  statement  was  specially  demurred  to.  Gamp.  136.— 2  Saund.  284,  tmtira,  and  ths 
as  not  being  sufficiently  particular,  it  would  words  of  the  act  seem  to  be  against  the  ear- 
suffice,  rectness  of  such  a  doctrine.    How  far  a 

(z)  (See  the  notes  and  cases  upon  this  en-  creditor  may  remove,  5  M.  4c  S.  200,  and 

actment,  and  the  third  section  of  the   11  what  proof  of  fraudulent  removal,  9  Fries. 

Q*o.  2.  c.  19.— Ante,  vol.  ii.  495  b ;  and  1  301.— 3  D.  4c  R.  501.    The  removal  need 

Chit.  Col.  Stat.  669,  and  notes.    The  avow-  not  be  clandestine  as  well  as  fraudulent,  4 

xy  must  be  special,  4  Campb.  136.    In  or-  D.  4c  R.  33.    It  is  immaterial  at  what  time 

der  to  support  it,  the  goods  must  be   the  the  goods  are  removed,  whether  by  day  «f 

property  of  the  tenant,  5  M.  Ac  S.  48;  and  night,  Id.  ibid. — 1  Qar«  Aep»  121. 
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which,  ke.  in  the  said  deefcmfai  mentiefted,  the  awl  C.  in  bis  own  fight,  *>» 
well  avows,  and  the  said  IX  as  bailiff  of  the  said  G.  well  acknowledges  the  **"*>  ** 
taking  of  the  said  goedB  and  chattels  in  the  said  [place]  in  which,  &c.  in 
the  said  declaration  mentioned,  and  jostlj,  &c.  at  the  said  time  when,  fee* 
(the  same  being  within  thirty  days  nest  after  the  said  fraudulent  removal 
of  the  said  goods  and  chattels  feom  and  out  of  the  said  [messuage,  tene- 
ment, and  premises,]  so  demised  as  ^foresaid,  by  the  said  C.  to  the  said 
plaintiff,)  for  and  in  the  name  of  a  distsess  for  the  rent  so  being  due  and 
m  arrear,  &o.  And  this,  &e*  wherefose,  &o. — [Conclude  with  a  verifi- 
cation, a*  ante,  1048.] — \]f  the  goods  were  removed  before  the  rent  fell 
due  or  there  be  any  doubt  as  to  whether  the  removal  was  after  that  time, 
then  add  another  avowry,  like  the  above,  omitting  the  word*  in  italics  J] 

J  First  avowry  like  the  oonwwn  ouey  ante,  \0£I,  for  ike  tingle  rent ;  see-  Avowry 
avowry,  commencing  as  ante,  104$.  ] — Because  he  says,  that  before  ^*S2q. 
and  at  the  said  time  when,  fee.  he  the  said  defendant  was  seised  in  bis  de-  tifffcottiiig 
mesne  as  of  fee,  of  and  m  the  [dwelttn&hoose]  in  which,  &a  and  being  so  after  no  tic* 
seised,  he  the  said  defendant  heretofore,  and  before  the-  said  time  when,  kc.  JjJ^jJ^L 
to  wit,  cm,  &e.  at,  &c.  demised  to  the  s*id  plaintiff  the  said  [dwelling-  him,  on  tl 
fcrase]  in  which,  fcc.  to  hold  the  same  to  the  said  plaintiff  from  the  day  G<*>  -2- c- 
and  year  last  aforesaid,  for  one  whole  year  then  next  ensuing,  and  so  from  19  W- 
year  to  year  so  long  as  the  said  defendant  and  plaintiff  should  respectively 
please,  at  the  yearly  rent,  or  sum  of  [£18]  payable  [quarterly,]  to  wit, 
on,  Ac.  (eMing  days  pf  paypnenty  in  each  and  every  year,  by  even  and 
equal  portions ;  by  virtue  of  which  said  demise  the  said  plaintiff  on  the  said, 
Ac*  entered  into  and  upon  the  said  demised  premises,  and  became  and  was 
possessed  thereof,  and  being  so  possessed,  hefore  the  said  tune  when,  &e. 
and  before  the  [1st  of  August,  1826,]  to  nit,  on,  Ac  aforesaid,  at,  feci 
(venue)  he  the  said  plaintiff  having  power  to  determine  the  said  tenancy, 
by  giving  notice  to  quit  hereinafter  mentioned,  gave  te.the  said  defendant 
notice  that  he  the  said  plaintiff  would  quit  and  deliver  up  possession  of  the 
Mad  dwelling-house  and  premises  so  by  him  hoMen  as  aforesaid,  on  the  [1st 
ef  August]  then  next.    And  the  said  defendant  further  aaith,  that  the  said 
plaintiff  did  not  nor  would,  on  the  <Uy  and  year  last  afoseoud,  quit  or  de- 
liver up  possession  of  the  said  [dwejjmg-hon^e].  and  premises  pursuant  to 
the  said  notice,  but  then  and  these  refused  so  to  do.;  and  on  the  contrary 
thereof,  without  the  consent  of  the  said  defendant,  held  over  and'  continued 
possession  of  the  said  [dwelling-house  and]  premises,  from  the  day  and 
year  last  aforesaid  until  and  at  the  said  time  when,  &e.  although  the  said 
defendant  dusmg  that  time  wan  e*tMed  to  the  possession  thereof  from  the 
said  plaintiff,  whereby  the  said  plaintiff  then  and  there  became  liable  to  pay 
to  the  said  defendant  during  the  time  he  the  said  plaintiff  continued  in  pos- 
session of  the  said  [dwelling-house  and]  premises  after  the  said  [1st  of 
August,  A.  D.  1826,]  as  aforesaid,  the  yearly  rent  of    [£36,]   be- 
ing   at  the    rate    of   double  the  rent  or  sum   which  the  said    plain- 
er) A  landlord  may  distmin  for  double    aad  seethe  form  of  declaration  for  double 
rent  where  the  tenant  holds  over  after  his    rent,  ante,  495;  for  doable  value,  ante,  493. 
own  notice,  but  not  for  doable  value  where    It  seems  that  an-  avowry  for  double  rent  will 
he  holds  over  after  the  landlord's  notice,    be  maintained,  though  the  single  rent  only 
see    1   Chit.   Col.    Stat.   674,   and  notes;    bedue,  see  4  B.  &.C.  922. 

Vol,  m.  18 


1054  a  atowwe*,  fcc. 

fob      tiff  would  otherwise  have  paid,  in  case  the  said  nottcfe  had  sot  been  to 
RiitT,  &c.  gjyen .  aQd  beeange  the  8Qm  0f  |-£i8j  <#  ^e  said  rent  4>f  [£86]  for  [one 

half]  year,  next  before  and  ending  on  the  said  [1st  day  of  August,  A.  D. 
1826,]  aforesaid,  and  from  thence  until  and  at  the  said  time  when,  &o.  was 
due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant,- he  the  said 
defendant  well  avows  th6  taking  of  the  said  goods- and  chattels  in  the  said 
declaration  mentioned,  in  the  said  [dwelling-house]  in  which,  Ac.  and 
justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  -due 
and  in  arrear  to  the  said  defendant  as  aforesaid,  and  which  still  remains 
due  and  unpaid.  And  this,  &c— [Conclude  with  a  verification,  as  auto, 
1048.] 

JT 1055]      *And  the  said  defendant,  by his  attorney,  comes  and  defends  the 

Cogun-  .  Wrong  and  injury,  when,  kc.  and  as  the  said  bailiff  of  G.  J.  B.  esq.  executor 
baaiffof  °f  the  last  will  and  testament  of  Sir  0.  B.  tat,  deceased,  well  acknow- 
aaexecor  ledges  the  taking  of  the  said  [godds  and  chattels]  in  the  said  declaration 
32Hnde8  ment*oned,  *n  *be  ^d  [dwelling-house]  in  which,  &c.  and  justly,  he. 
c  37.^ibr  because  he  saith,  that  the  said  plaintiff  for  a  long  space  of  time  and  dur- 
a  distress    ing  all  the  time  which  the  rent  hereinafter  mentioned  was  accruing  doe, 

J^^to  to  wit,  continually  from  the day  of ,  in  the  year  of  <our  Lord 

(z).  >  until  and  upon  the day  of  in  the  same  year,  and  from 

thence  until  the  time  of  the  death  of  the  said  Sir  G.  B.  which  happened 
heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  held  and  enjoyed  die  said  [dwell- 
ing-house] in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  the 
said  Sir  G.  B.  under  and  by  virtue  of  a  certain  demise  thereof  theretofore 
made,  at  and  under  the  yearly  refit  of  £ —  payable  quarter^  *£o  wit,  on, 
Ac.  [vtating  the  quarterly  day*]  in  each  and  every  jear  (a) ;  4rid  because 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  the  rent  aforesaid,  for 
the  space  of  one  quarter  of  a  year  of  the -said  time,  ending  on,  &c,  bo- 
came  and  was  due  and  in  arrear  to  the  said  Sir  G.  B.  deceased,  in  his 
lifetime,  and  continued  so  in  arrear  and  unpaid  until  and  at  the  time  of  the 
death  of  the  said  Sir  G.  B.  and  from  thence  until  and  at  the  said  time 
when,  &c.  continued  in  arrear  from  the  said  plaintiff  to  the  said  C.  J.  B. 
as  such  executor  as  aforesaid,  and  because  the  said  plaintiff  remained  in 
[  *1056]  possession  of  the  said  [dwelling-house]  in  which,  *&c.  from  the  death  of 
the  said  Sir  G.  B.  until  die  said  titoe'when,  &e.  the  said  defendant  as  bai- 
liff of  the  said  G.  J.  B.  as  such  executor  as  aforesaid,  well  acknowledges 
the  taking  of  the  said  [goods  and  chattels]  in  the  said  declaration  mention- 
ed, in  the  said  [dwelling-house]  in  which,  4c.  and  justly,  &c.  as  for  and 
in  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear,  as  afore- 
said, and  which  said  rent  still  remains  due,  in  arrear,  and  unpaid ;  and  tins, 
&c. — [  Verification,  as  ante,  1043,  and  conclude  with  a  frefert  of  the  tet- 
ters testamentary ,  as  ante,  85,  and  then  insert  a  cognizance  for  rent  due  to 
executor  as  a  devisee  in  his  own  right,'  not  stating  the  derivative  character, 
if  there  be  any  ground  for  such  a  cognizance.'] 

(z)  This  plea  held  good,  see  3  Moore,       (a)  It  is  unnecessary  for  the  defendant 

608.— -1  B.  &  B.  279,  S.  C.— 8  Taunt.  159.  to  show  how  the  plaintiff  became  entitled 

—2  Moore,  48.-4  Id.  407.— 2  Bingh.  193.—  to,  or  held  the  premises,  2  Moore,  48.-8 

See  Bradby  on  Distresses,  74,  fee.  and  the  Taunt.  159,  S.  C.    The  testator's  title  need 

notes,  1  Chit.  Col.  Stat,  659.     Quart,  whe-  not  be    shown ;  neither  need  it   be  shown 

thcr  this  statute  extends  to  all  rent  services  that  the  executor  was  entitled  to  distrain,  at 

reserved  upon  leases  for  years  as  well  as  least  the   omission  of  these  averments  is 

upon  freehold  leases,  2  Moore,  48.    How  to  immaterial  after  verdict,  3  Moore,  606.— 1 

plead  to,  see  2  B.  &  B.  36.-3  Moore,  608.—  B.  as  B.  279,  S.  C. 
1  B.  &  B.  279,  S.  C. 
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[Oommmcement  qf  avowry,  as  osofe,  1Q42.]— fiectasehe  gays,  t&aibe      for 

the  said  plaintiff  for  a  loftg  space  of  time,  to  wit,  for  the  spaee  of next  KENT> &c- 

before,  and  ending  on  the  ——day  ef  ——.A.  D. and  from  thence  ^°^*ffi 

until,  and  at  the  same  time,  when,  &c.  held  and  eojoved  one  undivided  mCom- 
nraiety,  (the  whole  into  two  equal  moieties  to  be  divided)  of  the  said  dwelling-  mon,  for 
house,  in  which,  fco.  with  the  appurtenances,  as  tenant  thereof  to  the  said  ™£  **e  t0 
defendant*  under  and  hj  virtue  of  a  certain  demise  thereof  to  the  said 
plaintiff  theretofore  made,  at  and  under  the  yearly  rent  of.  £ — payable 
quarterly,  on  the,  4c.  [stating  the  entire  rent,  send  the  dags  of  payment]  in 
every  year,  by  equal  and  even  portions ;  and  because  one  undivided  moie- 
ty of  the  sum  of  <£•—  of  the  rent'  aforesaid,  for  the  spaee  of ending 

as  aforesaid,,  on  the  said  —  day  of A.  D.  -j —  aforesaid,  and     - 

from  thence  until,  and  at  the  said  time  when,  &c.  was  due  and  in  arrear 
from  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  well 
avows  the  taking  of  the  said  goods  and  ehattels  in  the  said  declaration 
mentioned,  in  the  said  dwelling-house,  in  which,  &e*  aad  justly,  4c.  as 
for  and  in  the  name  of  a  distress  for  the  said  undivided  moiety  of  the  said 
rent  so  due,  and  m  arroar  and  unpaid  as  aforesaid,  and  which  is  still  due, 
in  arrear,  and  unpaid ;  and  this  he  the  said  defendant  is  ready  to  verify, 
wherefore  be  prays  judgment,  and  a  return  of  the  said  goods  and  chat- 
tels, together  with  his  damages,  &c  'according  to  the  form  of  the  Statute  f*1067] 
in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c.    And  for  a  Cogniz-  , 
cognizance  in  this  behalf,  the  said  defendant  by  leave  of  the  court  here,  for  {^^y 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  bai&irof 
such  case  made  and  provided,  as  bailiff  of  G.  H.  well  acknowledges  the  the  other 
taking  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  in  JJJJJ^J1 
the  said  dwelling-house,  in  which,  &c.  and  justly,  &c«    Because  he  says, 
Ac. — [Cognizance a*  bailiff  of  the  Biker  tenant  in  common  for  an  undi- 
vided moiety  of  the  rent  Sue  Mm,  similar  to  the  above  avowry,  and  see 
ante,  1048,  1049,  as  to  the  language  of  the  cognizance.] 

[First  plea9non  ceipity  as  antef  1042 ;  second  plea  as  follows :] — And  P00R  ***** 
for  an  avowry  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose  Avowry 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  ease  ^wc).8 
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See  the  forms,  6  T.  R.  246^-8  Went.  Salk.  391.— 5  Mod.  25.~_Bac.  Abr.  Joint- 
See  form  of  avowry  by  a  joint-tenant!  tenant,  dec.  K. — Sed  vide  per  Abbott,  C.  J. 
Garth.  328.  The  above  form -of  avowry  —4  B.  &  C%  158.— -In  3  Salk.  207— 3T.  R. 
most  be  adopted  where  the  avowment  has  not  247,  it  is  said,  if  three  tenants  in  common 
a  right  to  the  entire  rent,  see  6  Bing.  104,  distrain  thirty  beasts,  they  must  each  of 
ante,  1047,  n. — Tenants  in  common. cannot  them  avow  separately  for  ten.  Where  land 
join  in  an  avowry  for  rent,  though  they  was  demised  by  four  persons  (whose  origi- 
must  join  in  an  avowry  for  damage  feasant,  .  nal  title  did  not  appear)  at  one  entire  rent, 
5  T.  R.  246.— Sir  Wm.  Jones,  253. — 2  Hen.  to  be  divided  in  equal  portions,  and  one  of 
Bla.  386.  One  joint-tenant  may,  without  the  the  four  distrained  upon  the  tenant  for  her 
assent  of  his  fellows,  appoint  a  bailiff  to  dis-  own  share  of  the  rent,  it  was  held  the  dis- 
train for  rent  dne  to  all  the  joint-tenants,  4  tress  was  regular ;  for  whatever  might  have 
Bing.  562 ;  and  in  general  if  a  party  has  an  been  the  interest  of  the.  landlords  as  he- 
inferest  to  entitle  him  to  distrain,  his  being  tween  themselves,  as  between  them  and  the 
bailiff  is  not  traversable,  Year  Book,  15  terre-tenant,  they  were  tenants  in  common, 
Hen.  7, 17  a. — In  2  B.  &  B.  465. — 5  Moore,  and  entitle  each  to  a  separate  distress,  1  Jfi. 
297,  S.  C.  it  was  held  that  an  avowry  by  one  fc  Y.  107. 

of  several  co-heirs  in  gavel  kind,  and  a  cog-       (c)  The  stat.  43  JEliz.  c.  2.  s.  19,  gives  the 

nuance  as  bailiff  of  the  other  co-heirs  need  general  issue  not  guilty  in  a  case  of  a  das- 

not  aver  an  authority  to  distrain  from  the  tress  for  poor  rates,  and  also  the  above  spe- 

other  co-heirs.    The  avowry  for  rent  must  eial  plea.    See  form,  2  Rich,  C.  P.  355. — 

be  de  unA  medietate  of  the  whole  rent,  and  See  2  Moore,  417.    The  avowant  in  this  case 
not  of  a  certain  sum,  which  amounts  to  a    is  only  entitled  to  single  costs  under  the 

moiety,  Carta.  489.  1  Ld.  Raym.  423.— 1  statute,  IB.  &B.  517.    . 
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tooB  kate.  made  and  piwid»d,  the  said  defendant,  as  dmrabwatden  of  die  pariah  of 

in  the  county  of aforesaid,  and  the  said  E.  F.  as*  overseer  of 

the  same  parish,  well  avow  the  taking  of  the  said  {etack  of  hay]  of  the 
said  plaintiff,  as  in  the  said  declaration  mentioned,  in  the  said  [place]  in 
which,  &c.  and  justly,  because  they  say,  that  the  seising,  taking,  and  de- 
taining the  said  [staok  of  hay]  as  in  the  said  declaration  mentioned,  were 
done  by  them  the  said  defendant  and  E.  F.  by  authority  of  a  certain  act 
of  pariimeat  made  in  the  pariiment  of  the  lady  Elizabeth,  hie  queen  of 
England,  holden  at  Westminster,  in  the  eranty  of  Middlesex,  intituled, 
"  An  Aet  for  the  relief  of  the  poor,"  and  according  to  the  tenor,  purport, 
•and  effect  of  the  same  act.  And  this,  &*.■ — [Conclude  tmth  a  verification, 
as  ante,  1048.] 

[*1058]      [*  Commencement  ef  avowry,  as  ante,  1042.] — Because  he  saith,  tint 
damage    the  said  place  in  which,  be.  (e),  now  is,  and  at  the  said  time  when,  fce. 
FBAAAlrr-  was  the  dose,  soil,  and  freehold  of  the  said  defendant  (f),  and  because  die 
tltSSdL  "^  [catt*eL  **  &*  **id  t*me  when,  &c.  were  in  the  said  place  in  which, 
er  under  a  &c.  eating  up  the  grass  there  then  growing,  and  doing  damage  there  to  die 
distress      said  defendant,  he  die  said  defendant  weft  avows  the  taking  of  €he  said 
^^(d)  [cattle]  in  the  said  place  in  which,  &c,  and  jnsdy,  fcc.  ae  fer  and  in  the 
name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as  afore- 
Mid.    And  this,  ko.^[Conclude  with  a  verification,  a$  ante,  1043.] 

» 

TfceMreby  [  Commencement  of  avowry  or  cotpdzanoe,  ae  ante,  1042."] — Because  he 
torn  tow  sa78'  ^at  ^*  ^'  before  the  said  time  when,  &c.  and  at  the  time  of  the 
to  yea*,  making  of  die  demise  hereinafter  mentioned,  was  seized  of  and  in  the  said 
the  lessee  place  in  which,  &c.  with  the  appurtenances,  in  his  demense,  as  of  fee ;  and 
fiwloider  t>eing  so  seized  he  die  said  G.  H.  before  the  said  time  when,  &c.  to  wit, 
(jg).  on,  &c.  at,  &c.  (venue)  aforesaid,  demised  (A),  the  said  place  in  which, 

&c,  (%)  with  the  appurtenances,  to  the  said  defendant,  to  have  and  to  hold 
the  same  to  the  said  defendant  for  one  whole  year  from  thence  next  en- 
suing, and  fully  to  be  complete  and  ended,  and  se  from  year  to  ,year  as 
long  as  they  the  said  G.  H.  and  defendant  should  respectively'  please ; 
by  virtue  of  which  said  demise  he  the  said  defendant  afterwards,  and  be» 
fore  the  said  time  when,  &c.  to  wit,  on  the  day  and  year  last  aforesaid, 
L  1059]  enured  into  the  *said  place  in  which,  &c.  with  the  appurtenances,  and 
became,  and  until  and  at  the  said  time  when,  &c.  was  possessed  thereof, 

(d)  Seethe  form,  Plead.  A.  471,575.-2  Lutw.   1230;  1.    If  under  a  lease  state  die 
Bich.  C.  P.  7,  358.— Morg.  600.    As  to  this  seisen  in  fee  of  the  lessor  and  the   lease, 

flea  in  general,  see  1  Saund.  347  d.  note  6.  with  a  profert,  and  then  state  the  entry  as 

t  is  necessary  to  set  forth  the  nature  of  the  above.    As  to  freehold  in  right  of  wife,  and 

plaintiff's  title  and  it  is  not  sufficient,  as  in  pleading  title  in  general,  see  ante,  560  to 

trespass,  merely  to  say  that  the  defendant  592. 

was  lawfully   possessed,  fee.    2  B.    &  P.        (g)  See  form,  2  Rich.  C.  P.  339.    It  is 

359.-2  Saund.  284  d,  285.— 1  Saund.  347  not  sufficient  merely  to  state  that  the  de- 

d,    How  tenants  in  common  are  to  avow,  fendant  was  lawfully  possessed,  (fr.  bat  the 

see  2  Hen.  Bla.  366.  seisen  in  fee  and  the  demise  must  be  stated 

(e)  Where  the  defendant  is  only  seised  according  to  the  fact,  2  B.  &  P.  359. — 2 
of  part  of  the  field,  dec.  mentioned  in  the  de-  Saund.  284  d,  285.    See  the  mode  of  stating 

•  claration,  it  is  necessary  in  the  avowry  1o  different  seisens  in  fee,  and  demise  by  lease, 

qualify  the  statement  of  the  seisin  accord-  fee.  ante,  560  to  592,  and  the  Index,  "  TV- 

ingly,  1  Saund.  347  d7  a.  5 ;  and  see  2  Hen.  tU  Pleaded." 

Bla.  386.  (h)  If  the  demise  was  by  indenture   of 

(/)  In  an  avowry  by  a  freeholder,  the  lease,  then  state  it,  and  the  defendant's  en- 

words  dose,  soil,  and  freehold,  are  sufficient,  try,  as  ante,  549  to  551. 
1  Saund.  347  d,  note  6.-2  Id.  206  a.    If  a       (i)  See  the  cases  in  6  B.  fe  C.  34.— 10 

seisen  be  shown,  what  most  be  staled,  see  2  Moore,  264.— Ante,  1058. 
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and  beoatrae  the  said  cattle  is  tha  and  declaration  mettttoaed  at  the  wii  dakam 
time  when,  fcc.  wave  wsoagftrily  in  the  said  place  ro  which,  &c.  treading  ******* 
down  and  depasturing  the  gtaa*  there  then  growing,  and  doing  damage 
there  to  the  said  defendant,  he  the  said  defendant  well  avows  the  taking 
of  the  said  cattle  in  the  said  place  in  which,  &c.  and  justly,  &c.  as  for 
and  in  the  name  of  a  distaas*  for  the  said  damage  te  there  done  and  doing 
as  aftaesaid.  And  this,  fcc. — [Qone&ude  wSb  a  verification,  as  ante, 
1048.] 


[Commencement  of  avowry  or  cognisance,  as  ante,  1042.] — Because  T! 
ke  says,  that  the  said  place  in  which,  &c.  (#)  now  is  and  from  where-  ^ouSsr " 
of  the  memory  of  man  is  not  to  the  contrary,  hath  been  and  still  is  sitaate  *£  ttmL. 
within  the  manor,  of,  &c. — Sere  state  that  ike  loons  in  quo  was  copyhold) 
and  the  admission  of  the  copyholder,  and  the  entry  of  such  copyholder,  as 
ante,  665,  and  then  stats  the  demise  from  year  to  year  to  the  defendant, 
4snd  the  distrsss  damage  feasant,  as  ante,  1068,  or  if  the  defendant  «n 
tenant  tender  an  indenture  of  lease,  state  the  lease  and^defendanfs  entry, 
as  ante,  549  to  551 ;  and  conclude  with  a  verification,  as  ante,  1043.] 

[Commencement  of  avowry  or  cognizance*  as  ante,.  1042.]—- Because  Avowry 
he  says,  that  before  and  at  the  said  time  when,  &e.  he  the  said  defendant  **  a  £*• 
was  and  still  is  seised  In  his  demesne  as  of  fee  (m),  of  and  in  a  certain  a^feasam 
messuage  and  land,  with  the  'appurtenances,  situate,  lying  and  being  in  by  a  free- 
Ac  parish  of aforesaid  (m)  and  that  he  the  said  defendant,  and  aB  j"^" 

those  whose  estates  he  now  hath,  and  at  the  said  time  when,  &c.  bad,  of  r^kfof 
and  in  the  said  messuage  and  land,  with  the  appurtenances/  from  the  time  common  in 
bring,  from  time  whereof  the  memory  of  man  is  not  to  ibe  contrary  (n),  **  **■"  ** 
have  had,  and  have  been  used  and  accustomed  to  hate,  and  of  rigfct  ought  fWQAAi 
to  have  had,  and  the  said  defendant  still  of  rig^t  ought  to  have,  Jbr  ium-  Presem- 

tm  rig* 

(ft)  Or  a  certain  part,  to  wit,  -<—  acres  time,  <fcc.  had  common  of  pasture  in  res-  si  com 

of  die  said  place  in  which,  fee.  see  1  Saund.  peel  of  the  demised  premises,  H  was  held,  mo*. 

347  d,  note  5.  on  demurrer,  that  the  plea  was  bad,  3  Y. 

(0  See  the  several  avowries  and  cogni-  Ac  J.  93. 

ranees,    indexed   in   8   Wentw.   cxHv.    to  -  The  quality  and  quantity  of  the  estate  of 

ccxxVii.  and  Boote,  28V,  8.    This  form  will  the  climates  should   be   stated   accurately, 

suffice  to  show  the  mode  in  which  an  avowry  and  where  the  plaintiff  prescribed  in  a  que 

damage  feasant  by  a  commoner,  states  the  estate,  to  have  common,  together  with  cer- 

facts,  and  see  1  Saund.  346,  note  2.    The  tain  tenants  of  a  manor,  a  demurrer  was 

different  forms   of  pleading  title,  ante,  560  allowed,  because  he  had   not  said  whose 

to  592,  and  the  forms,  post,  in  Trespass,  tenants  they  were,  or  how  many  had  the 

will  sufficiently  enable  the  Pleader  to  frame  right,  2  Lev.  178. 

any  other  avowry  or  cognizance,  which  may       A  customary  freeholder  may  plead  his 
occur  in   the  ordinary  course  of  practice,  light  in  a  que  estate,  2Ld.  Rfiym.  1188. 
See  Mr.  Woolrich's  useful  work  on  Com-       It  is  not  necessary  to  allege  that  the  de- 
mons, 284  to  366.  fendant  was  in  possession,  as  that  is  implied 

(»)  In  a  plea  of  this  nature  the  defendV  from  the  allegation  of  a  seisin  in  fee,  until 

wilt's  title  must  be  set  out  accurately,  4  T.  the  contrary  \p  shown.    4  M.  &  S.  392.— 
B.  781.— Oro.  Car   599.— Cro.  Jac.  436.    In  *  16  East,  348.    It  is  a  rule,  that  where  a 

pleading  a  right  of  common  by  prescription,  feoffment  is  pleaded,  it  shall  be  intended  to 

the  defendant  must  show  a  semn  in  fee  of  have  been  by  deed,  Cro.  Car.  482.— Cro.  Jac. 

the  land  in  respect  of  which  he  claims,  and  411. 

prescribe  in  the  que  estate  for  the  right.       («)  The   vill  must  be  stated,  and  this 

Where  a  defendant  justified  under  a  right  accurately,  see  Cro.  Jac.  288.-5  T.  R.  412. 

of  common  of  pasture,  by  showing  a  demise  — Woolrich,  287. 

from  a  freeholder  for  life  of  the  land  in  res-       (n)  The  omission  of  these  words  might, 

pect  of  which  he  claimed,  and  averred  that  it  seems,  be  aided  after  verdict,  3  T.  E. 

Be,  the  defendant,  and  all  those  whose  es-  147 :  but  not  on  demurer,  id.  j   and  see 

fate  he  then  had,  and  his  landlord  fjrom  Godfc.  347. 
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bamaoe    self  and  themaelres,  big  And  their  taoMto  and  &raere,  ocftupters  of  the 
fea^t.  ^^  me86V5gg  ^d  \mi  ^th  the  apportensooea,  comoaon  of  pasture,  in* 
upon,  and  througfcoqt  the  eaid  place  in  which,  &c.  oaJfed  (o),  for 

aU  hi  and  their  commonable  cattle  (p>>  levant  sad  eoachant  (g),  in  and 
upon  the  said  measoage  and  land*  with  the  appurtenances,  every  year,  at 
all  times  of  the  year  (r),  as  to  the  said  messuage  and  Und,  with  the  appur- 
tenances belonging  and.  appertaining  (*).  And  because  the  said  cattle  in 
tjie  said  declaration  mentioned,  at  the  said  time  when,  fcc.  were  in  and 
upon  the  said  place  in  which,  &c.  called depasturing  and  destroy- 
ing the  grass  then  and  there  growing  and  being,  and  doing  damage  there, 
so  that  the  said  defendant  could  not  hare  or  enjoy  his  said  common  of  pas- 
,  tare  there,  in  so  amnle  a  manner  as  he  ought  to  hare  had  and  enjoyed  tiw 
same  (t),  he  the  said  defendant  well  avows  the  taking  of  the  said  cattle  in 
the  said  declaration  mentioned,  in  and  upon  the  said  place  in  which,  4c. 

called and  justly,  fcc.  as  for  and  in  the  name  of  a  distress  for  the  said 

damage  so  there  done  and  doing  as  aforesaid.    And  this,  &c— [ClmduA 
with  a  verification,  as  ante,  1043.]  . 


(o)  This 
412,  n. 


seems   necessary,  see  5  T.  B.  carried  by  the  15th  of  October,  nor  even 

before  the  end  of  three   weeks  after   that 

(p)  The   prescription  must   be   set   out  day;    and   they  said,  that    although  the 

accurately  sod  precisely  according  to  the  words, "  three  weeks  aad  upwards,"  were 

Acts..    If  the  entire  prescription,  as  stated,  laid  under  a  videlicet,  yet,  that  supposing 

be  not  proved,  the  defendant  will  fail,  see  them  struck   out,  there  would  appear  an 

Woohicn  on  Com*  287, 1288.    Where  a  jus*  unqualified  length  of  time  which  could  net 

tification  was  made  for  common  in  500  acres,  be   allowed,  and    the   plaintiff  had  even 

and  it  turned  out  that  five  of  them  had  been  omitted  to .  aver  that  his  cattle  were .  put  in 

released  by  an  ancestor  of  the  plaintiff,  the  during  three   weeks,   and    judgment  was 

court  held  that  the  prescription  had  railed,  entered  for  the  defendant  rum  obstante  vert- 

Nay.  Ben.  67. — Where  the  prescription  was  dioto,  2  B.  cc  P.  257.    It  would  also  have 

for  one  hundred  sheep,  and  the  jury  found  been  advisable  to   have   averred   that  the 

a  right  for  one  hundred  sheep  and  sti  cows,  corn  had  been  cut  and  carried.    So,  where 

the  court  were  of  opinion  the  prescription  the  defendant  avowed  by  reason  of  a  right 

was  well  stated,  Cro.  Eliz.  722  j  but  if  the  of  common,  and  said  that  he  and  all  those, 

finding  of  the  jury  had  been,  for  one  bun-  fee.  from  time  whereof;  &c.  had  been  ac- 

dred  and  twenty  sheep,  and  no  more  of  the  customed  to  have,  and  of  right  during  all 

same  kind,  it  would  have  been  otherwise,. Id.  the  time  aforesaid  ought  to  have  had,  and 

723 ;  and  see  ante,  800.  still  of  fight  ought  to  have  common  pasture 

(q)  This  is  necessary,  see  1  Saund.  28  a,  m  the  locus  in  quo,  there  was  a  demurrer 

5th  edit.  setting  forth  the  uncertainty  of  such   pre- 

(r)  This  must  be  stated  accurately.    The  scription,  that  it  did  not  appear  whether  the 

statement  of  a  right  of  common  to  be  at  all  defendant  had  common  every  year,  or  at 

times  of  the  year,  without  saying  in  each  what  period  of  the  year,  and  therefore  that 

year  will  be  good  after  verdict,  Hutt.  71.  it  was  not  clear  that  the  defendant  had  any 

If  any  part  of  the  year  be  excepted  it  must  right  at  all,  and  the  court  held  the  avowry 

be  stated  accordingly,  see  3  Btngh.  401.  .bad,  but  gave  leave  to  amend,  2  B.  &  f. 

Where  a  right  was  pleaded  in  respect  of  359.    It  is  said  that  if  A.  be  seised  of  twen- 

a  field  which  ought  to  nave  been  open  and  ty  acres,  to  which  common  is  appendant, 

common  on  or  before  the  15th  of  October  and  enfeoff  B.  of  ten  acres,  B.  must  pre- 

when  the  corn  was  cut  and  carried,  and  scribe  specially,  to  wit,  that  A.  had  com- 

from   thence   for  a  long   time,  to  wit,  for  mon  appendant  to  the  whole  till  such  a  day, 

three  weeks  and  upwards,  and  it  was  than  and  then.  B.  purchased,  after  which  he  put 

pleaded,  that  the  plaintiff  put  in  his  cattle  at  in  his  beasts  according  to  due  appointment, 

the  time  when  the  field  ought  to  have  been  4  Rep.  37.— See  Woolrich,  288,  9. 

so  common  as  aforesaid,  the  court  held  the  (s)  As  to  this,  see  1  Saund.  346  c. — Ante, 

701,  n. 


prescription  bad  for  uncertainty,  for  it  did    8 

not  appear  from  the  plaintiff's  showing  that 

the  corn  must  necessarily  have  been  cut  and    34$  c.— 3  Lev.  104.— Sed  wife  Styles,  428. 


[  »1061  ] 
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In  the  King's  Bench,  (or,  "  (7.  P."  or,  «  Exchequer."*) 

C.  D. }  T*rrof JKH.  4.  * 

ats.    >     And  the  said  defendant,  bj  E.  F.  his  attorney,  comes  and  de-  ^^^^ 
A.  B.  )  fends  the  force  and  injury,  when,  &c.  and  aays,  that  he  is  not  guilty  ^  ray 
of  the  said  supposed  trespasses  (()  above  laid  to  his  charge,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained-  against  him.    And  of  this  he  the  said 
defendant  puts  himself  upon  the  country,  &c, 

O.  D.  and  others,  } 

ats.  >     And  the  said  defendants,  by  E.  P.  their  attorney.  JJ**jcl* 

A.  B.  )  come  and  defend  the  force  and  injury,  when,  fcc.  and  ^jJJ^8 

say,  that  they  are  not,  nor  is  any  or  either  of  them,  guilty  of  the  said  sup- 
posed trespasses  above  laid  to  their  charge,  or  any  or  either  of  them,  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  com- 
plained against  them,  and  of  this  the  said  defendants  put  themselves  upon  • 
the  country,  ftc. 

C.  D. )     •  . 

ate.    >     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  de-  The  like  t« 
A.  B.  )  fends  the  force  and  injury,  when,  fcc.  and  as  to  the  coming  with  ftp^2* 
force  and  arms,  &e.  and  whatever  ebe  is  against  the  peace  (d)  of  our  ford  p^Tto  the 
the  now  king,  and  as  to  all  the  supposed  trespasses  in  the  said  declaration  residue  (*> 
mentioned,  except  as  to  the  [breaking  and  entering  the  said  close  called, 
fcc.  and  the  said  other  close  called,]   Ac.  in  the  [first  and  second] 
counts  of  the  said  declaration  mentioned,  and  in  which,   fcc.  and  the 
several  trespasses  supposed  to  have  been  committed  by  the  said  defendant 

« 

(«)  fee  form,  1  Rick.  C.  P.  14&.— tftead.  the  plaintiff  complained,  te.  it  was  held 
A.  400.  Very  few  matters  of  defense  can  be  that  the  modo  tt  forma  included  a  denial  of 
given  in  evidence  under  this  plea,  which  in  the  battery  and  laceravit  as  well  as  the  as- 
general  merely  puts  in  issue  (he  facts  stated  sanlt,  3  Bing.  135.  10  Moore,  502,  S.  C- 
in  the  declaration.  In  trespass  for  injuries  (c)  See  form,  Head.  A.  •  485.  Beta* 
to  the  person,  matters  in  justification  or  ex-  the  stat.  4  Ann.  c.  16,  which  allows  several 
cuse  must  be  pleaded  specially,  and  in  tees-  pleas  in  court  of  rtcord  by  leave  of  such 
pass  to  personal  property  the  same  rale  pre-  courts,  mis  was  the  usual  mode  of  pleading, 
vails,  except  in  the  instance  of  a  distress  for  where  the  defendant*  could  not  justify  all  • 
rent,  which,  when  made  upon  the  demised  the  trespasses  mentioned  in  the  declaration, 
premises,  may  be  given  in  evidence  under  1  Sauna.  10,  24,  82,  296,  and  where  the 
the  general  issue,  11  Geo.  2.  c.  19.  s.  21. — 1  defendant  may  not  be  able  to  obtain  leave 
Esp.  Bep  257.  In  trespass  to  real  property,  to  plead  double,  or  may  wish  to  prevent  the 
the  defendant  may,  under  this  plea,  give  m  plaintiff's  counsel  from  having  the  reply  at 
evidence  his  right  of  possession  of  the  locus  in  the  trial,  this  mode  may  still  be  adopted,  3 
quo,  or  that  of  any  other  person  under  whom  Campb.  366,  368  :  so  in  order  to  save  costs, 
he  justifies.  7  T.  B.  354.— 8  Id.  403.  Rights  it  is  frequently  advisable  to  confine  the  plea 
of  way  and  other  easements  must  be  pleaded  of  not  guilty  to  the  trespasses  which  can 
specially.  As  to  this  plea  in  general,  see  be  justified,  leaving  the  plaintiff  at  liberty 
ante.  vol.  i.  Index,  "  General  issue."  to  take  judgment  and  execute  a  Writ  of  in- 

(b)  As  a  plea  to  a  declaration  for  an  as-  entry  as  to  the  trespasses  which  cannot  he 

sault  and  battery,  and  tearing  clothes,  that  justified,  as  in  2  East,  88. 

the  defendant  was  not  guilty  of  the  said  (d)  This  denial  is  to  save  a  fine  to  the 

supposed   assaults  m  manner  and    form  as  king,  per  Bayley,  J.  2  Stark.  518. 
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in  therein,  says,  that  he  is  not  guilty  thereof  in  manner  And  form  as  the  said 
S&AL'  plaintiff  hath  obove  thereof  complained  against  him ;  and  of  this  he  puts 
himself  upon  the  country,  &c*  And  as  to  residue  ef  the  said  supposed 
trespasses  in  the  said  declaration  mentioned,  the  said  defendant  saith,  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  saith,  &c. — \Sere  state  the  subject-matter  of  the 
defense,  and  conclude  an  usual.] 

Aecocd  The  flea  of  accord  and  satisfaction,  in  trespass  is  similar  to  that  in  case, 

%£&£*'   ante,  1031,   adopting  the  term  "  trespasses"  instead  ef  «*  grievances." 

See  also  the  pleas,  5  JSast,  294.    It  is  necessary  to  plead  specialty,  8  Burr. 

1858.— 1  Eta.  Rep.  888,  S.  0. 

By  one  de-      [Firet  plea,  general  issue,  as  ante,  1061 ;  second  plea  asfolows :] — And 
f£^£  for  a  farther  ptoa  in  this  behalf,  the  said  defendant  W.  P.  by  leave  of  the 
against      court  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
two  acQoril  of  the  'Statute  in  such  case  made  and  provided,  -says,  that  the  said  plain- 
focu^atw   ^  ought  not  further  to  have  or  maintain  his  aforesaid  aetion  thereof  against 
the  other,    him  the  a*id  defendant  W.  P.  because  he  says,  that  the  said  supposed 
•^taction  trespasses  were  committed. by  the  said  W.  P.  (if  at  all  committed  by  him) 
^Tlght     jointly  with  the  said  defendant  G,  SL  [and  by  hie  command],  and  that 
I  #10621  aft*r  *°e  committing  of  the  said  several  supposed  trespasses,  in  the  said 
declaration  mentioned,  and  after  the  commencement  of  this  emit,  and  before 
the  day  of  pleading  this  plea,  to  wit,  on,  kc.  [day  of  accord,  or  about  it,] 
hi  the  conn ty  aforesaid,  it  was  agreed  between  the  said  plaintiff  and  the 
said  defendant  G.  S.  that  the  said  GL  S.  should  pay  to  the  said  plaintiff 
'  and  the  said  plaintiff  should  receive  a  certain  earn,  to  wit,  the  earn  of  £— 
(the  sum  paid), in  satisfaction  and  discharge  of  the  *aid  supposed  trespaa- 
*      aes,  and  of  all  damages  by  the  said  plaintiff  sustained  by  reason  of  the 
committing  thereof,  and  of  all  costs  by  the  said  plaintiff  sustained  and  in- 
curred in  prosecuting  the  said  action  against  the  said  defendant ;  and  Urn 
said  W.  P.  farther  saith,  that  in  pursuance  of  sack  agreement,  the  said  G. 
S.  then  and  there  paid  to  the  said  plaintiff  the  said  sum  of  £ —  and  he  the 
said  plaintiff,  then  and  there  accepted  the  same  in  full  satisfaction  and  dis- 
charge of  the  said  supposed  trespasses,  and  of  all  such  damages  and  costs 
as  aforesaid,  and  this  he  the  said  defendant  W.  P.  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  Jsc. 

Arbitra-         As  to  the  plea  of  arbitrament,  see  ante,  in  assumpsit,  927,  which  may  be 
meat  and    easily  adapted  to  trespass.    A  release  must  be  specially  pleaded^  see  S 

release.       Bwr  186£ 

Judgment       [First  plea,  general  issue;  ae  ante,  1061 ;  second  plea,  actio  nm.] — 
by  verdict  Because  tie  says,  that  the  said  plaintiff,  heretofore,  to  wit,  in  

recovered 

antasainst     (e)  ^  a  f^*  *  18inuap6it.  of  payment  to  the  tan  and  plea,  which  should  be  at- 

plaintiff      a^er  actio,i  brought,  post,  Addenda,  and  5  tended  to.    This  defense  cannot  ia  trespass 

for  same     3.  &  A.  886.  be  given  ia  evidence  under  the  general  issue, 

trespasses       (/)  See  plea  of  judgment   ipoorered  in  See  a  replication;  denying  the  judgment  to  be 

(fji^   assumftit,  ante,  929  and  the  notes  there  as  far  the  saine  UKspass,  post,  1213. 
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Term,  in  the : jear  of  the  reign  of  oar  said  lord  the  king,  in  the  court       w 

of  our  said  lord  the  king,  before  the  king  himself,  [or  if  in  O.  P.  "  before  GEMBR*L* 
Sir  N.  C.  Tindal,  knight,  and  his  majesty's  justices  of  the  bench],  at 
Westminster,  in  the  county  of  Middlesex,  by  bill  without  the  writ,  [or  \f 
in  0.  P.  or  by  original,  say,  "  by  the  writ,"]  of  our  said  lord  the  king, 
impleaded  the  said  defendant  in  a  certain  plea  of  trespass  for  the  commit- 
ting the  very  same  supposed  trespasses  in  the  said  declaration  above  men- 
tioned, whereupon  the  said  defendant  afterwards,  to  wit,  in  the  said  Term, 
pleaded  that  the  said  defendant  was  not  guilty  of  the  said  supposed  tres- 
passes, or  any  or  either  of  them,  and  issue  was  thereupon  joined  upon  the 
said  plea,  between  the  said  plaintiff  and  the  said  defendant,  and  thereupon, 
to  wit,  at  the  assizes  holden  in  and  for  the  county  of  Surrey,  on,  &c- 
[•cornrrdssion  day,  or  about  ftj  the  said  issue  came  on  to  be  tried,  and  was 
there  and  then  tried  in  due  course  of  law,  by  a  jury  of  the  country,  duly 
summoned,  tried,  chosen,  and  sworn  in  that  behalf,  between  the  said  plain- 
tiff  and  the  said  defendant,  which  jury,  upon  the  said  trial,  then  and  there 
upon  their  oaths,  found  that  the  said  defendant  was  not  guilty  of  the  said 
supposed  trespasses,  or  any  or  either  of  them  in  manner  and  form  as  the  said 
plaintiff  in  his  said  bill  in  that  behalf  complained  against  him,  and  such  pro- 
ceedings were  thereupon  had  in  the  said  court,  in  that  plea  and  suit  last 

aforesaid,  that  afterwards,  to  wit,  in Term,  in  the year  of  the 

reign  of  our  said  lord  the  king,  it  was  considered  in  and  by  the  said  court; 
that  the  said  plaintiff  should  take  nothing  by  his  said  bill  in  that  suit,  but 
that  he  and  his  pledges  to  prosecute,  should  be  in  mercy,  &c.  and  that  the 
said  defendant  should  go  thereof  without  day,  &c.  And  it  was  further 
considered  by  his  Majesty's  court  there,  that  die  said  defendant  should  re- 
cover against  the  said  plaintiff  £ —  for  his  costs  and  charges  by  him  laid 
out  about  his  defense  in  that  behalf,  by  the  court  of  our  said  lord  the  king 
now  there  adjudged  to  the  said  defendant,  and  with  his  assent,  according 
to  the  form  of  the  Statute  in  that  case  made  and  provided,  and  that  the 
said  defendant  should  have  execution  thereof,  &c.  as  by  the  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  Westminster  aforesaid,  more  fully  and  at 
large  appears,  which  said  judgment  still  remains  in  full  force  and  effect,  not 
in  the  least  reversed  or  made  void ;  and  this  he  the  said  defendant  is  ready 
to  verify  by  the  said  record ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
Ac. 

Under  the  former  statue*,  18  Miz.  c.  7. ;  and  1  Joe.  1.  c.  15.  *.  16.  Plea  justi- 
aform  of  plea  was  given  for  a  defendant  to  plead  in  an  action  against  Mm  ^^^^t 
for  any  wing  done  under  those  acts,  under  a  commission  of  bankruptcy  is-  a  commis- 
sued  against  a  party  ;  but  a  special  plea  is  no  longer  necessary,  as  the  6  ?)??/£ 
Geo.  4,  c.  16.  *.  44.  allows  the  defendant,  in  such  case,  to  plead  the  gen-  cy.      P ' 
eral  issue,  and  give  that  act  and  the  special  matter  in  evidence  on  fixe  trial, 
and  that  the  matter  was  done  under  the  authority  of  that  act. — See  the  cases 
in  5  Bing.  270. — 8  Bar.  $  Ores.  697.     See  the  several  works  of  Messrs. 
JEden,  Cullen,  Montague,  JEspinasse,  and  Archibald,  on  Bankruptcy. 

*[First  plea,  general  issue;  second  plea  as  follows :] — And  the  said  de-  T  T.063] 
fendants,  for  a  further  plea,  as  to  the  breaking  and  entering  the  said  dwell-  ™*-  of 

Vol.  HI.  19  y 
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i*  ing-house,  warehouse,  and  shops,  of  the  Baid  plaintiff,  in  the  fret  count  of 
oMHBBAL.  tjie  ^jj  declaration  mentioned,  and  then  and  there  making  the  said  noise 
officers  of  and  disturbance  therein,  and  staying  and  continuing  therein  making  such 
excise  and  noise  and  disturbance  for  the  space  of  time  in  that  count  mentioned,  and 
customs  dariDg  aii  that  time  disquieting  and  disturbing  the  said  plaintiff  in  the  quiet 
and  peaceable  possession  and  enjoyment  of  the  said  dwelling-house,  ware- 
house, and  shops,  and  then  and  there  forcing  open,  breaking  open,  spoiling, 
breaking  down,  breaking  to  peices  the  boxes,  trunks,  drawers,  desks,  bu- 
reaus, and  book-cases,  and  breaking  to  peices,  spoiling,  and  destroying,  the 
said  bolts,  bars,  chains,  hinges,  and  fastenings,  and  throwing  about,  tumb- 
ling, dirtying,  damaging,  breaking  to  peices,  spoiling,  and  destroying  the 
said  furniture,  stock  in  trade  as  a  linen-draper,  goods,  wares,  and  merchan- 
dize of  the  said  plaintiff,  then  being  and  found  in  the  said  dwelling-house^ 
warehouse,  and  shops,  in  the  said  first  count  of  the  Baid  declaration  men- 
tioned, and  also  as  to  the  breaking  and  entering  the  said  dwelling-house  of 
the  said  plaintiff  in  the  said  second  count  of  the  said  declaration  mention- 
ed, and  then  and  there  making  the  said  noise,  disturbance,  and  affray  there- 
in, and  then  and  there  forcing  open,  breaking  open,  and  spoiling  the  said 
other  boxes,  trunks,  drawers,  desks,  bureaus,  and  book-cases,  of  the  said 
plaintiff,  in  the  said  second  count  of  the  said  declaration  mentioned,  above 
supposed  to  have  been  done  by  the  said  defendants,  they  the  said  de- 
fendants (A),  by  leave,  &c.  6ay,  [actio  nan.'] — Because  they  say,  that  {the 
said  dwelling-house,  in  the  said  first  count  of  the  said  declaration  mention- 
ed, and  the  said  dwelling-house  in  the  said  second  count  of  the  said  decla- 
ration mentioned,  are,  and  at  the  several  times  when,  &c.  were  the  same, 
and  not  other  or  different  (i)  ;  and  that  the  said  boxes,  trunks,  drawers, 
desks,  bureaus,  and  book-cases,  in  the  said  first  count  mentioned, 
[*1064]  and  the  said  boxes,  trunks,  'drawers,  desks,  bureaus,  and  book- 
cases, in  the  said  second  count  mentioned,  are  the  same,  and  not 
other  or  different;  and  that]  before  and  at  the  time  of  committing 
the  said  trespasses,  they  the  said  W.  and  S.  were  respectively  offi- 
cers of  and  belonging  to  the  customs  of  our  said  lord  the  king,  acting 
under  the  authorities  or  powers  to  them  given  by  the  several  Statutes  made, 
and  now  in  force,  for  seizing  the  duties  of  the  customs.  And  'they  the  said 
J.  J.  W.  and  J.  0.  were  respectively  officers  of  and  belonging  to  the  ex- 
cise of  our  said  lord  the  king,  and  aiding  and  assisting  the  said  W.  &  S. 
as  such  officers  as  aforesaid ;  and  that  the  said  several  trespasses  in  the  said 
declaration  mentioned,  whereof  and  for  which  the  said  plaintiff  hath  brought 
his  action  in  that  behalf  against  the  said  defendants,  were  done  by  the  said 
W.  and  S.  in  the  execution  of  their  said  offices,  under  the  said  authorities 
and  powers,  and  long  after  the  same  offices  respectively  granted  to  them, 
and  by  the  said  other  defendants,  as  such  assistants  of  the  said  W. 

(g)  See  the  form  of  plea  in  case,  ante,  1030.  amends,  pay  money  into  court  before  issue 

The  7  &  8  Geo.  4.  c.  53.  s.  116.  an  .officer  of  joined. 

excise,  or  any  person  employed  in  the  reve-  (h)  This  recital  of  the  trespass  intended  to 

nne  of  excise,  or  any  person  acting  in  the  aid  be  justified,  must  depend  upon  the  circum- 

1                and  assistance  of  such  officer  or  person,  may  stances  of  the  case.    In  some  cases  the  whole 

tender  amends  within  one  month  after  notice  trespasses,  as  stated  in  the  declaration,  may  be 

of  action  given,  fas  required  by  the  114th  justified,  and  then  this  recital  is  unnecessary, 

section  of  that  act)  and  he  may  plead  in  bar  (t)  This  mode  of  pleading  is  objectionable 

if  not  accepted.    By  the  117th  section  the  de-  en  demurrer,  see  ante,  vol.  i.  but  sometimes 

fendant  may,  if  he  has  neglected  to  tender  it  is  advisable  to  be  adopted,  to  avoid  several 

amends,   or    has    not,   tendered    sufficient  pleas. 
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and  S.  as  aforesaid,  and  by  their  order,  and  in.  their  aid,  and  in  exe-       in 
cation,  or  by  reason  of  their  offices  as  officers  of  excise  as  aforesaid,  to   <""****» 
wit,  at  the  parish  aforesaid ;  and  that  after  the  committing  of  the  said  trespas- 
ses, to  wit,  on  the day  of and  not  before  (A),  a  notice  in  writing,  ■ 

that  the  said  plaintiff  intended  to  commence  and  prosecute,  in  the  eeurt  of 
our  said  lord  the  king  of  his  Exchequer,  an  action  of  trespass,  against  the 
said  defendants  for  the  same  trespasses,  was  given  and  delivered  to  each 
of  them  the  said  defendants  according  to  the  form  of  the  Statute  in  such 
oase  made  and  provided,,,  to  wit,  at,  so.  (venue)  by  D.  B.  who  was  then 
and  there  the  attorney  of  the  said  plaintiff  in  that  behalf.  And  the  said 
defendants  further  say,  that  they  the  said  defendants,  afterwards,  and  with- 
in one  calendar  month  next  after  such  notice  given  to  them  respectively  as 
aforesaid,  to  wit,  on  the  same  day  and  year  last  aforesaid,  &c.  tendered 
to  the  said  plaintiff  the  sum  of  £ —  as  and  for  amends  for  the  said  severkl 
trespasses,  and  which  was  then  and  there  sufficient  amends  for  the  said  tree- 
passes  (Q,  and  that  one  R.  J.  for  and  on  behalf  of  the  said  defendant,  ten- 
dered to  the  [said  D.  as  the  attorney  of  the]  said  plaintiff,  the  sum  of  £ — 
as  and  for  the  costs  of  the  said  notice  so  given  as  aforesaid,  and  which  [  *1Q65] 
was  then  and  there  a  sufficient  sum  in  that  -behalf ;  but  the  said  plaintiff  and 
the  said  attorney  of  the  said  plaintiff  respectively,  did  not  then  and  there  ae» 
cept  the  same  sums  of  £ —  and  £  —  so  tendered  to  them  respectively  as 
aforesaid,  but  then  and  there  severally  and  respectively  wholly  refused  to 
accept  and  receive  the  same  from  the  said  defendants,  or  from  the  said  R. 
J.  on  behalf  of  the  said  defendants,  and  this,  &c.  wherefore,  &c. 

[First  plea,  general  ieeue,  as  ante,  1061.] — And  for  a  further  plea  in  this  Tender  of 
behalf,  [as  to  (n)  the  said  assaulting,  beating,  and  ill-treating  the  said  ^"ris  fay 
pWntiff,  and  imprisoning  him,  keying  and  detaining  him  in  prison  for  Jj^f 
the  said  space  of  time  in  the  said  declaration  mentioned,  by  the  said  under  24' 
defendant  above  supposed  to  have  been  done,  &c]  he  the  stud  defend-  ^°*22c' 
ant  by  leave  of  the  court  here,  for  this  purpose  first  toad  and  obtained,  ,m\8'  ' 
according  to    the  form  of  the  Statute    in  that   case  made  and  provided, 
says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,    because  he  says,  that  he  the  said  defendant  at 
the  said  time  when,  &c.  was  and  long  before  had  been,  a  justice  of  our 
lord  the  now  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king, 

in  and  for  the  said  county  of and  also  to  hear  and  determine  divers 

felonies,  trespasses,  and  other  misdemeanors  done  and  committed  with- 
in the  said  county.  And  the  said  defendant  further  says,  that  the  said  tres- 
passes in  said  declaration  mentioned,  above  supposed  to  have  been  com- 
mitted by  the  said  defendant,  were  done  and  committed  by  the  said  defend- 
ant in  the  execution  of  his  said  office  of  justice  of  the  paaee  within  the 

(k)  Vide  the  7  &  8  Geo.  4.  c.  53.  s.  116.  serving  the  notice  of  action,  together  with 
(/)  The  original  plea  omitted  this  allega-  the  sum  tendered  as  amends  for  the  tres- 
tion;  but  it  seems  necessary.  See  forms,  pass.  It  is  not  necessary  that  the  party 
post,  1065,  6.  who  pleads  a  tender  under  this  statute, 
(m)  The  statute  also  authorizes  the  plea  should  bring  the  money  into  court,  Bac. 
of  general  issue.  As  to  this  plea  in  general,  Ab.  Tender,  P.  6.  See  plea  under  the  43 
see  Bac.  Ab.  Tender,  F.  6,  and  the  prece-  Geo.  3.  c.  141. — 1  Marsh.  220. 
dents,  9  Wentw.  Index,  exxxii.  See  3  (*)  Sometimes  the  whole  of  the  tres- 
Burn,  J.  26th  ed.  495,  6.  In  another  prece-  passes,  as  stated  in  the  declaration,  are  jus- 
dent  it  was  thought  to  be  advisable  in  a  tinable,  and  then  this  confinement  of  justi- 
third  plea  to  plead  the  tender  of  the  20s.  fication  to  part  of  the  alleged  trespasses  is 
mentioned  in  the  act ;  for  the  preparing  and  not  necessary. 
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in       said  county,  after  the  24th  day  of  June,  1751,  and  that  he  the  said  defend- 
obneral.  aQ^  after  tjje  committing  of  the  said  trespasses  by  him  above  supposed  to  be 
ddne,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the 


said  defendant  in  this  behalf, 
commencement  of  this  suit/'] 


or,  if  in  C.  P.  or  by  original)  u  before  the 
and  within  one  calendar  month  next  after 
any  notice  in  writing  given,  or  any  writ  or  process  intended  to  be  brought 
against  the  said  defendant  by  the  said  .plain tiff  for  the  cause  aforesaid,  as 
required  by  the  Statute  in  such  case  made  and  provided,  that  is  to  say, 
[  *1066]  *on  the day  of A.  D. at,  &c.  (venue)  aforesaid,  tender- 
ed and  offered  to  pay  to  the  said  plaintiff  a  certain  sum  of  money,  to  wit, 
the  sum  of  £ —  of  lawful  money  of  Great  Britain,  as  and  for  amends  for 
the  said  trespasses,  which  said  sum  of  £ —  so  tendered  and  offered  as 
aforesaid,  was  sufficient  amends  for  the  said  trespasses,  and  which  said  sum 
of  £ —  so  tendered  in  amends  for  the  said  trespasses,  the  said  plaintiff 
then  and  there  wholly  refused  to  accept  and  receive.  And  this,  &c — 
[Conclude  with  a  verification,  a*  ante,  907,  sixth  form.'} 

ffeaofdis-  [Actio  non,  as  ante,  906,  first  form.'] — Because  he  says,  that  he  the 
tifetoUh  sai^ defendant,  at  the  said  times  when,  &c.  had  hot,  nor  elaimed  to  have, 
ens  in  quo,  nor  hath  he,  nor  doth  he  now  claim  to  have,  but  disavoweth  and  disclaim- 
and  tender  e{fc  to  have  any  title  or  interest  in  said  closes,  in  which,  &o.  ;  and  the 
of  amends  8aid  defendanfc  furkher  saith,  that  the  said  cattle  in  the  said  declaration 
mentioned,  a  little  before  any  of  the  said  times  when,  &o,  had,  without  the 
knowledge  and  against  the  will  of  the  said  defendant,  strayed  and  escaped 
into  the  said  closes  of  the  said  plaintiff,  in  which,  &c.  and  at  the  said  times 
when,  &c.  were  in  the  said  closes  in  which,  &c.  doing  damage  there  as  in 
the  said  declaration  is  mentioned ;  wherefore  he  the  said  defendant,  as 
soon  as  he  had  knowledge  thereof,  to  wit,  at  the  said  several  times  when, 
&o.  in  order  to  prevent  further  damage  there  to  the  said  plaintiff,  and  to 
drive  his  said  cattle  out  of  the  said  closes,  entered  the  said  closes,  in 
which,  &c.  by  the  most  convenient  and  proper  ways  there,  for  the  purpose 
of  driving  the  said  cattle  out  of  the  stud  closes,  and  then  and  there  at  the 
said  times  when,  &c.  by  the  most  proper  and  convenient  ways  there,  as  it 
was  lawful  for  him  to  do,  he  doing  as  little  damage  on  those  occasions  as 
he  possibly  could,  and  in  so  doing  he  the  said  defendant,  with  his  feet  in 
walking,  necessarily  and  unavoidably  trod  down,  trampled  upon,  consumed, 
and  spoiled,  a  little  of  the  oats  of  the  said  plaintiff,  there  then  growing  and 
£•1067]  being ;  which  are  the  same  trespasses  in  the  'said  declaration  mentioned, 
and  whereof  the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant.  And  the  said  defendant  further  saith,  that  after  the  com- 
mitting of  the  said  several  trespasses,  and  beforo  the  day  of  the  exhibiting 
of  the  bill  of  the  said  plaintiff  in  this  behalf,  (or,  if  in  C  P.  or  by  origi- 
nal, "  before  the  commencement  of  this  suit,")  to  wit,  on,  &c.  (day  of 
tender  or  about  if)  at,  &c.  (venue)  aforesaid,  the  said  defendant  tendered 
and  offered  to  pay  the  said  plaintiff  the  said  sum  of  £ — ,  of  lawful  money 

(o)   See  precedents/  9    Wentw.   Index,  Tender,  P.  8.    It  should  seem  that  a  tender 

crrxii.    In   trespass  to  land   this   plea  is  of  amends  cannot  be  pleaded  for  any  other 

given  by  the  21  Jac.  1.  e.  16.  s.  5.    See  the  trespasses  than  those  committed  by  cattle, 

cases  thereon,  Com.  Big.  Pleader,  3  M.  36.  see  3  Lev.  37. — Stra.  549,  and  Yin.  Ab. 

— Vin.  Ab.  Trespass,  S.  a  542.    Bac.  Ab.  Trespass,  S.  a.  542. 
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of  Great  Britain,  in  full  satisfaction  of  the  said  several  trespasses  in  the       w 
said  declaration  mentioned,  the  said  sum  of  £ —  then  and  there  being  snf-  9£lf8XAL* 
ficient  amends  for  the  said  trespasses,  which  said  sum  of  money  the  said 
plaintiff  then  and  there  wholly  refused,  and  still  doth  refuse  to  accept  of  ' 
the  said  defendant.    And  this,  Ac. — [  Conclude  with  a  verification,  as  anU, 
907,  sixth  form.'] 

[First  plea,  general  issue,  an  ante,  1061.] — And  for  a  farther  plea  is  statute  of  . 
this  behalr,  as  to  the  said  supposed  trespasses  in  the  said  declaration  men-  (p)***0** 
tioned,  and  the  said  defendant  by  leave  of  the  court  here,  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  saith,  that  the  -said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him  ;  because  he  saith,  that  he  the 
said  defendant  was  not  guilty  of  the  said  several  supposed  trespasses  in  the 
said  declaration  mentioned,  or  of  any  or  either  of  them,  or  of  any  part 
thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com-  ' 

plained  against  him,  at  any  time  within  six  (or,  in  an  action  of  trespass  to 
the  person  "  four19)  years,  next  before  the  exhibiting  of  the  bill  of  toe  said 
plaintiff  against  the  said  defendant  in  this  behalf,  (or,  if  in  C.  P.  or  by 
original,  "  next  before  the  commencment  of  this  suit."  And  this,  to. — 
[Conclude  with  a  verification,  a*  ante,  907,  sixth  form  J] 

ats.    >      [First  plea,  general  issue,  as  ante,  1061.] — And  for  a  further       T0 
A.  B.  )  plea  in  this  behalf,  [as  to  the  said  assaulting,  beating,  bruising,  sfaauadt 
wounding  (r),  and  ill-treating  the  'said  plaintiff,  as  to  the  paid  first  count  dmesn^q). 
of   the    said    declaration   mentioned,  and    as    to  the   rending,  tearing,  [*1068j 
damaging,  and  spoiling  the  wearing  apparel  of  the  said  plaintiff,  as  in  that 

(p)  21  Jac.  1  c.  16  s.  3.  See  observa-  under  process  a  resistance  or  attempt  to 
tions  on  this  statute,  6  East,  390. — 1  Chit,  rescue  must  be  stated,  as  in  1  Saund.  296, 
Col.  Stat.  700.  An  acknowledgment  of  a  7.— Id.  note  1.— 8  T.  R.  78,  299.  In  de- 
trespass  not  committed  within  six  years,  fense  of  the  person  of  the  defendant,  an 
will  not  take  the  case  out  of  the  statute,  1  assault  and  battery,    &c.  may  be  justified 


B.  6c  A.  92.-2  Chit.  Rep.  249.  J2  Salk.  649.— 1  Ld.  Raym.  177  —Bui.  N. 

(q)  As  to  this  plea,  see  Com.  Dig.  Plead-    P.  " 

er,  3  N.  15,  and  the  precedents,  9  Wentw.    of  the  possession  of  personal  or  real  prop- 


As  to  this  plea,  see  Com.  Dig.  Plead-    P.  7th  ed.  18. — 7  Moore,  35),  but  in  defense 


Index,  cixi.  to  exxiii. — 1  Rich  C.  P.  150.  erty,  the    defendant    must   plead    molUter 

— 2  Id.  26.— Plead.  Ass.  447. — Term.  269,  mania  imposuit,  see  the  distinction,  1  Salk. 

270.     Unless  it  be  quite  certain  that  the  407.— Lutw.    1483.— 8    T.    R.    78.— Com. 

evidence  will   support   this   plea,  it   is   not'  Pig.  Pleader,  3  M.  15.    It  seems  clear  the 

advisable  to  adopt  it,  particularly  in  actions  defendant  cannot   in   any   case  justify   an 

for  trifling  assaults,  because  if  *w   assault  afctual    beating    and    mounding,   unless   he 

be  pleaded  unsuccessfully,  the  battery  being  shows  in  his  plea  that  force  was  used  or 

admitted  on  the  record,  the  plaintiff  will  be  attempted  on  the  part  of  the  plaintiff,  but 

entitled  to  full  costs,  though  the  damages  be  still  he  may  justify  the  beating,  that  is  to 

under  forty  shillings,  unless  the  judge  cer-  say,  what  in  law  amounts  to  a  battery,  by 

tify,  under  the  statute  of  Elizabeth,  that  the  way  of  moUiter  mama  imposuit,  for  it  was 

action  was  frivolous,  6  T.  R.  562.-3  T.  R.  held  in  6  T.  R.  562,  that  a  justification  of 

391 ;  but  see  1  Taunt.  16.  "  assaulting,  seizing,  and  grasping  the  plain- 

(r)  The  statement  of  the  trespasses  in  the  tiff,"  in  a  vestry-room,  amounted  to  a  justi- 

introductory  part  of  the  plea  will  necessarily  fication  of  a  battery  within  the  meaning  of 

depend  upon  the  form  of  the   declaration,  22  &  23  Car.  2.  c.  9.  as  to  costs.    So  also 

and  in  many  cases  it  must  be  wholly  unne-  in  7  Taunt.  689.    1  Moore,  420,  S.  C.  a 

cessary.    In  a  plea  of  son  assault  demense  a  justification  of  ill-treating  by  way  of  moUittr 

wounding  may  be  justified  in  self-defense  mantis  imposuit  admitted  a  battery,  and  see 

in   the   above   form:  but  where   the   law  Willes,  14:  and  see  1  Saund.  5th  ed.  by 

prima  foot  only  authorizes   an   arrest,  or  Patterson  «  Williams,  296.  1.  (a).    How 

touching  a  person  by  moUiter  manus  tmpo-  to  reply  to  such  plea,  see  Carth.  290.—- 1 

mf,  if  a  wounding  also  be  attempted  to  be  Salk.  407.— Skin.  387;  andtee2Bla,  Rep. 

justified,    the    occasion    thereof   must    be  1165. 
specially  stated,  as  in  the  case  of  an  arrest 
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count  also  mentioned]  the  said  defendant  by  leftre  of  the  court  bore  far 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him*,  because  he  says, 
that  the  said  plaintiff  just  before  the  said  time  when,  &c.  [in  the  said  first 
count  mentioned]  to  wit,  on  the  day  and  year  in  that  count  mentioned, 
at,  &c.  (venue)  'aforesaid,  with  force  and  arms,  Ac.  made  an  assault  (*) 
upon  the  said  defendant,  and  would  then  and  there  have  beat,  bruised,  and 
ill-treated  the  said  defendant,  if  he  had  not  immediately  defended  himself 
against  the  said  plaintiff;  wherefore  he  the  said  defendant  did  then  and 
there  defend  himself  against  the  said  plaintiff,  as  he  lawfully  might. for  the 
cause  aforesaid,  and  in  so  doing  did  necessarily  and  unavoidably  (t)  £a 
little  beat,  bruise,  wound,  and  ill-treat  the  said  plaintiff,  and  rend,  tear, 
damage,  and  spoil  the  said  wearing  apparel  in  the  said  first  count  mention- 
ed,] doing  no  unnecessary  damage  to  ike  said  plaintiff  on  the  occasion 
qforesaid;  [and  so  the  said  defendant  saith,  that  if  any  hurt  or  damage 
-then  and  there  happened  to  the  said  plaintiff,  or  his  said  wearing  apparel, 
the  same  was  occasioned  by  the  said  assault  so  made  by  the  said  plaintiff 
on  him  the  said  defendant,  and  in  the  necessary  defense  of  himself  the  said 
defendant  against  the  said  plaintiff ;]  which  are  the  same  supposed  tres- 
passes in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  formJ] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  son  assault  de- 
mesne, as  ante,  1067 ;  third  plea,  as  follows  .•]— And  for  a  further  plea 
in  this  behalf,  [as  to  the  said  assaulting,  beating,  bruising,  wounding,  and 
ill-treating  the  said  plaintiff,  as  in  the  said  first  count  of  the  said  declara- 
tion mentioned  (w),]  the  said  defendant  by  like  leave  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  •saith,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
that — [Sere  state  the  molliter  manus  imposuit  to  preserve  the  peace,  as  in 
the  form,  post,  1071,  to  the  f,  andthen  proceed  as  follows  ;] — Whereupon 
the  said  plaintiff  then  and  there  with  force  and  arms,  Ac.  made  an  as- 
sault upon  the  said  defendant,  and  would  then  and  there  have  beat,  bruised, 
and  ill-treated  him  the  said  defendant,  if,  &o. — [State  the  self-defense,  £c. 
and  conclude  as  in  the  above  form.'] 


(s)  State  the  assault  or  battery,  &c.  made 
by  the  plaintiff  upon  the  defendant,  accord- 
ing to  we  facts. 

(0  This,  together  with  the  averment  that 
the  trespasses  are  the  same  as  those  com- 
plained of  in  the  declaration,  according  to 
many  of  the  entries,  do.  not  appear  to  be 
necessary,  see  the  precedents,  Winch,  1121. 
— Co.  Ent.  644. — 2  Saund.  5,  which  merely 
state  that  the  supposed  injury  was  occa- 
sioned by  the  plaintiff's  first  assault,  and  in 
self-defense,  and  conclude  with  a  verifi- 
cation. It  should  seem  that  it  would  suf- 
fice to  say,  "and  in  so  doing  did  commit  the 


said  supposed  trespasses  in  the  said  declara- 
tion or  said  count  mentioned ;"  or  "  in  the 
introductory  part  of  this  plea  mentioned." 

(w)  This  enumeration  of  the  trespasses 
intended  to  be  justified  must  depend  upon 
the  statement  in  the  declaration,  and  in 
many  cases  it  may  be  wholly  unnecessary. 

(m)  See  the  notes  to  the  form,  ante,  1067, 
8.  The  plea  of  son  assault  demesne  might, 
in  such  case,  be  insufficient,  because  the 
defendant's  first  interference  to  preserve 
the  peace  would,  in  point  of  fact,  render 
him  the  first  assaulter,  tnough  justifiably  so. 
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'[First  plea,  general  issue,  as  ante,  1061 ;  second  pled,  as  in  the  form,       to 
ante,  1067, 8,  to  the  asterisk,  and  then  as  follows :] — Because  he  saith,   vtB9om* 
that  the  said  plaintiff,  just  before  the  said  time  when,  &c.  in  the  said  ^S^Sm 
[first  oount  mentioned,]  to  wit,  on  the  same  day  and  year  in  that  count  of  a  father! 
mentioned,  at,  &o.  (venue)  aforesaid,  with  force  and  arms,  &c.  made  an  &c-  (*)• 
assault  upon  E.  F.  then  and  there  being  the  [father]  of  the  said  defendant, 
and  would  (y)  then  and  there  have  beat,  bruised,  and  ill-treated  him  the 
said  E.  F.  if  he  the  said  defendant  had  not  immediately  defended  the  said 
E.  F.  wherefore  he  the  said  defendant  did  then  and  there  defend  the  said 
S.  F.  so  then  and  there  being  his  [father]  as  aforesaid,  against  the  said 
plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing  did       + 
necessarily  and  unavoidably  [a  little  beat,  bruise,  wound,  and  ill-treat  the 
said  palintiff,  and  rend,  tear,  damage,  and  spoil  the  said  wearing  apparel 
in  the  said  first  oount  mentioned  (2),]  doing  no  unnecessary  damage  to  the 
said  plaintiff,  on  the  occasion  aforesaid ;  and  so  the  said  defendant  says, 
that  if  any  hurt  or  damage  then  and  there  happened  to  the  said  plaintiff,  or 
Ins  said  wearing  apparel,  the  same  was  occasioned  by  the  said  assault  so 
made  by  the  Baid  plaintiff,  upon  the  said  E.  F.  in  the  necessary  defense 
of  the  said  E.  F.  against  the  said  plaintiff,    Which  are  the  same  sup- 
posed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  the  said 
defendant.    And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  form  J] 

*[First   plea,  general  issue,  as  ante,  1061 ;    second  plea,  as  foU  [  *1071] 
lows :] — And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting,  Winter 
beating  and  ill-treating  the  said  plaintiff,  as  in  the  said  first  count  mention-  ^^^ 
ed  (5),]  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose  the  peace, 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  P1^1111?^ 
made  and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or  main-  person  be- 
tain  his  aforesaid  action  thereof  against  him*,  because  he  says,  that  the  ing  fight- 
said  plaintiff,  and  one  E.  F.  at  the  said  time  when,  &c.  at,  &c.  (venue)  iagtogeth- 
aforesaid,  were  fighting  together,  and  striving  with  force  and  arms  to  beat  CT **'' 
and  wound  each  other,  against   the  peace  of  our  lord  the  now  king; 
whereupon  the  said  defendant  being  then  and  there  present,  for  the  pre- 
servation of  the  peace  of  our  stud  lord  the  king,  and  that  the  said  plaintiff, 
and  E.  F.  might  do  no  hurt  to  each  other,  and  in  order  to  separate  and 
part  them,  then  and  there  gently  laid  his  hands  upon  the  said  plaintiff, 
as  he  lawfully  might  for  the  cause  aforesaidf,  which  are  the  said  [assault- 
ing, beating,  and  ill-treating,  the  said  plaintiff,  in  the  said  first  count  of  the 
said  declaration  mentioned(c),]  and  whereof  he  the  said  plaintiff  hath 
above   thereof  complained   against  him  the  said   defendant.    And  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

(z)  As  to  the  pleas  of  this  nature,  see  (a)  See  the  notes  to  the  precedent,  ante, 

Com.  Dig,  Pleader,  3  M.  15. — 1  Burn,  J.,  10o9.     As   to   this   plea,    see    Com.   Dig. 

"Assault?'    By  inserting  the  words  "wife."  Pleader,  3M.  16,  and  the  forms,  2  Bro.  Ent. 

"mother,"  "son,"  "daughter,"    "servant,"  137.— 2  Rich. C.  P.  56.— 9Wentw.  Index, 

or  "  master,"  according  to  the  fact,  instead  of  cxviii. 

the  word  "  father,"  this  form  may  be  readily  (b)  This  enumeration   of  the   trespasses 

applied  to  any  case  that  may  arise.    See  the  intended  to  be  justified,  must  depend  on  the 

precedents,    winch.    Ent.    1121. — 9   Went,  statements  in  the  declaration,  and  in  some 


Index  cxxi.  to  cxxiii.  cases  may  be  wholly  unnecessary. 
(y)  2  Stra.  953.  (c)  Or,  instead  of  these  words  say,  "  sup- 
is)  Or,  instead  of  these  words  say,  com-  posed  trespasses  in  the  introductory  part  of 

mit  the  said  several  supposed  trespasses  in  this  plea,  and  in  the  said  declaration  men- 

the  introductory  part  01  this  plea,  and  the  tionea." 
''declaration  mentioned." 
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*°  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  same  as  above, 

Thelik**  ^  ***  asterisk,  and  then  as  follows  ••] — Because  he  says,  that  the  said 

stating C     P^intiff,  just  before  the  said  time  when,  &c.  [in  the  said  first  count  men- 

thaTue      tioned ,]  to  wit,  on  the  day  and  year  in  that  count  mentioned,  with  force 

1**^****     and  arms,  &c.  had  made  an  assault  upon  one  E.  F.  and  was  then  and 

assaoiuip-  there,  and  at  the  same  time  when,  &c.  beating  and  ill-treating  the  said  E. 

on  a  third  F.  in  breach  of  the  peace  of  our  said  lord  the  king ;  wherefore  the  said 

person  (<*).  defendant,  at  the  said  time  when,  &c.  to  preserve  the  peace  of  our  said 

lord  the  king,  and  to  part  the  said  plaintiff  from,  and .  to  prevent  him  from 

further  beating  and  ill-treating  die  said  E.  F.  gently  laid  his  hands  upon 

the  said  plaintiff,  as  he  lawfully  might  for  the  lause  aforesaid  f,  which  are 

the  same  {assaulting,  beating,  and  ill-treating  the  said  plaintiff,  in  the  said 

[*1072]  *firet  count  of  the  said  declaration  mentioned  (*),]  and  whereof  the  said 

plaintiff  hath  above  thereof  complained  against  the  said  defendant.    And 

this,  &o. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form."] 

Correction  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  to  the  assauUr 
of  an  ap-  fag^  beating,  and  ill-treating,  the  said  A.  B.  actio  non,  by  leave,  fie.  as 
For  di^be-  anie>  1071.] — Because  he  says,  that  before  and  at  the  said  time  when, 
dience(/).  4c.  in  the  said  [first  count]  mentioned,  to  wit,  at,  &c.  (venue}  aforesaid, 
the  said  plaintiff  was  the  apprentice  of  the  said  defendant,  in  his  trade  and 

business  of  a and  then  and  there  behaved  and  conducted  himself 

saucily  and  contumaciously  towards  the  said  defendant,  and  then  and  there 
refused  to  obey  his  lawful  commands  relating  to  his  duty  as  such  appren- 
tice as  aforesaid,  whereupon  he  the  said  defendant  then  and  there  moder- 
ately corrected  him  the  said  plaintiff,  for  his  said  misbehavior.  Which  are 
the  said  assaulting,  beating,  and  ill-treating  the  said  plaintiff,  in  the  said 
[first  count]  mentioned.  And  this,  &c. — [Conclude  with  a  verification, 
as  ante,  907,  sixth  form.] 

Moderate        [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows :] — 
ofatw0*  And  for  a  further  plea  in  this  behalf,  [as  to  the  making  of  the  said  assault 
man  (g).    on  the  said  plaintiff,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, and  beating,  bruising,  and  ill-treating  him,  and  putting  the  said  iron 
shackles  upon  the  hands  of  the  said  plaintiff,  and  imprisoning  him  for  the 
[*1073]  space  of  time  in  the  said  first  count  mentioned  (A),]  *the  said  defendant 
saith,  [actio  non,  by  leave,  £c.  as  ante,  1071,]  because  he  saith,  that  he 
the  said  defendant,  before  and  at  the  said  time  when,  &c.  in  the  said  first 
count  mentioned,  was  the  master  and  commander  of  a  certain  ship  or  ves- 
sel called  the and  the  said  plaintiff  then  was  a  mariner  in  and  belong- 

(d)  See  the  note  to  the  preceding  form.  to  pleas  of  moderate  correction  in  general, 

{€)  Or,  instead  of  these  words  say,  "  sap-  see  Com.  Dig.  Pleader,  3  M.  19.    The  Mu- 

posed  trespasses  in  the  introductory  part  of  tiny  Acts  allow  a  defense  in  this  nature,  in 

this  plea,  and  in  the  said  declaration  men-  the  case  of  disobedience  of  a  soldier,  fee. 

tioned."  to  be  given  in  evidence  under  the  general 

(/)  As  to  this  plea,  see  Com.  Dig.  Plead-  issue.    In  such  a  case,  if  the  plaintiff  were 

er,  3  M.  19. — 1  Bla.  Com.  450. — Burn,  J.  found   guilty   of  disobedience   by  a   court- 

"  Apprentice."    See   the   forms,   Bro.   Ent.  martial,  and  the  defendant  relies  on  it  in  his 

219.    See  the  necessity  for   pleading  this  defense  as  a  matter  of  estoppel,  he  should 

matter  specially,  2  B.  &  P.  224.  plead  it  specially,  see  2  C.  Ac  P.  148. 

(g)  As  to  the  necessity  for  pleading  this        (h)  This  enumeration  of  the  trespasses  in- 
ground  of  defense  specially,  see  2  B.  &  P.  tended  to  be  justified,  must  depend  on  the 
224.    It  may  be   frequently   advisable   to  statement  in  the  declaration,  and  in  many 
plead  the  facts  more  specially,  see  the  form,  cases  is  wholly  unnecessary. 
9  Wentw.  355.-2  Rich.  C.  P.  47,  51  ^-As 


IN  TRESPAS8  TO  PERSONS.  IQ73 

isg  to  the  said  ship  or  "vessel ,  and  the  said  defendant  further  saith,  feat  the  to 
said  plain  tiff,  just  before  the  said  time  when,  &c.  in  the  said  [first  count]  r**8**9* 
mentioned,  neglected  his  duty  ae  such  mariner  as  aforesaid,  in  and  on 
board  of  the  said  ship  or  vessel,  and  behaved  and  conducted  himself  in  a 
mutinous,  disorderly  *  and  improper  manner,  on  board  thereof;  whereupon 
the  said  defendant,  so  being  master  and  commander  of  the  said  ship  or 
*eesel  as  afjpresaid,  for  the  preservation  of  discipline  and  order  in  and  on 
board  thereof,  at  the  said  first  time  when,  Ac*  did  moderately  chastise  and 
correct  the- said  plaintiff,  for  his*  said  neglect  of  duty  and  misconduct,  and 
in  so  doing  did  necessarily  and  unavoidably  [a  Kttle  beat,  bruise,  and  ill- 
treat  the  said  plaintiff;  and  for  the  same  purpose  .he,  the  said  defendant, 
did  then  and  there  put  the  said  iron  shackles  upon  the  hands  of  the  said 
plaintiff  and  did  imprison  him  for  the  space  of  tkne  in  the  said  first  count 
mentioned,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which 
are  the  same-  supposed  trespasses  in  the  introductory  part  of  this  •  plea 
mentioned  («'),]  and  whereof  the  said  plaintiff  hath  above  thereof  complained 
against  the  said  defendant.  And  this,  &c. — [Conclude  with  a  verifica- 
tion, a*  ante,  907,  ei&th  form.] 

[First  plea,-  general  issue,  as  ante,  106-1.] — And  for  a  further  plea  in  To  a  dec- 
this  behalf  as  to  the  [confine  the*  commencement  to  the  treepaeeee  mentioned  taationfor 
in  the  declaration  intended  to*  be  justified,  if  all  are  not  «<?,]  said  several  baueiy^ 
trespasses  in  the  said   [first  count  of  the  said]  declaration  mentioned,  that  de'fen- 
[except  as  to  the  rending,  tearing,  and  damaging  the  clothes  and  wearing  dam  was 
apparel  therein  mentioned]  the  said  defendant,  by  leave  of  the  court  here*  tf^same 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  stat-  "before  two 
ute  in  such  case  made  and  provided,  says  that  the  said  plaintiff-  ought  not  Ju*iice*£ 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  y  g^>.  4.e 
says*  that  the  said  several  supposed  trespasses  *in  the  s^id  [first  count  of  c.  31.  ss. 
the  said]  declaration  mentioned,  were  committed  after  the  passing  and  2*> 2^  and 
commencement  of  a  certain  act  of  parliament  made  and  passed  in  the  9th  defendant 
year  of  the  reign  of  his  late  Majesty  King  Gtaorge  the  Fourth,  entitled  released 
"  An  Act  for  consolidating  and  amending   the  Statutes  in  England  rela-  J[°mr^" 
tive  to  Offences  against  the  Person ;"  and  that  snch  offences  amounted  to    on  ^  '* 
no  more  than  a  common  assault  and  battery  within  the  meaning  of  that 
sot,  and  that  after  the  commission  of  such  trespasses,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  the  said  defendant,  upon  the 
complaint  ef  the  said  plaintiff  before  then  made  by  him  of  the  said  tree- 
passes,  according  to  the  said  Statute,  the  «aid  defendant  was  brought  be- 
fore J*  D.,  Esq*  and  S.  P.,  Esq.  then  and  there  being  justices  of  Our 
lord  the  king,  assigned  to'keep  the  peace  of  our  said  lord  the  king  in  and  - 
for  the  said  eounty  of  Kent,  and  to  bear  and  determine  misdemeanors 
therein  committed,  and  was  by  them  the  said  justices,  so  being  such  jus- 
tices, on  the  prosecution  and  at  the  instance  of  the  said  plaintiff,  convicted 
of  the  said  trespasses  in  the  said  first  count  mentioned,  except  as  aforesaid, 
and  by  them  adjudged  forduch  trespasses -to  forfeit  and  pay  a  certain  fine 
and  sum  of  money,  to  wit,  the  sum  of  2s.  &d.  of  lawful  money  of  Great 
Britain,  to  be  paid  by  him  to  E»  F.  and  to  be  by  him  applied  according 
to  the  directions  of  the  Statute  in  that  case  made  and  provided;  and  the 

(*)  Or,  instead  of  them  wards  between    mentioned." 
.1*  b«^  «r/<oom*i.  th.  sari  auppo,*    -ft)  See  the  dwse.  Mxl  k*s,  Bnm,J. 


i*  the  iitfrodnctoxj  pan  of  tins    2m.  ed.  "AutuU*" 
triea  mentioned*  and  iii  the  saul  declaration 
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to       said  defendant  tout  also  then  and  there  in  the  preceding  matter  aforesaid, 

nM0H8,    by  the  said  justices,  adjudged  to  pay  the  sum  of shillings  for  costs, 

and  that  the  same  should  be  paid  to  the  said  plaintiff ;  and  the  said  defend- 
ant did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  pay  the  whole  amount  of  the  monies  so  adjudged  to  be  paid  as 
aforesaid,  and  according  to  that  adjudication,  whereby  and  by  force  of  the 
said  statute,  the  said  defendant  then  and  there  became,  and  still  is,  released 
from  this  action,  so  far  as  relates  to  the  said  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  this  the  said  defendant  is  ready  to  verify ; 
wherefore  be  prays  judgment  if  the  said  plaintiff  ought  to  hare  or  maintain 
his  aforesaid  action  thereof  against  him,  Ac. 

DBFursE  op  [First  plea,  general  issue,  as  ante,  1030 ;  second  plea,  as  follows :] — 
i?™^"''  And  for  a  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating  (J),  and 
tiffwasun-  ill-treating  the  said  plaintiff,  as  in  the  said  first  count  mentioned,]  the  said 
lawfully  in  defendant  \by  leave,  £c.  actio  non,  as  ante,  906,  7,]  because  he  says, 
defend-  ^at  the  said  defendant,  before  and  at  the  said  time  when,  &c.  was  lawful- 
dwelling,  ly  possessed  (m)  of  a  certain  dwelling-house,  with  the  appurtenances,  sit- 
htfuse,  and  uate  and  being  at ;  and  being  so  possessed  thereof,  the  said  plaintiff 

SSJTm-  J08*  ^e^ore  *e  8a^  t*me  wken>  &c- to  w***  °*  ** wme  fay  *n(*  y*** m 

posuit  to  the  said  'declaration  mentioned,  was  unlawfully  in  the  said  dwelling-house, 
turn  him  and  with  force  and  arms  making  a  great  noise  and  disturbance  therein,  and 
r*1$Ml  at  *^e  said  time  when,  &c.  staid  and  continued  therein  making  such  noise 
L  -W(4|  an(j  (Jiaturbance,  without  the  leave  or  license,  and  against  the  will  of  the 
said  defendant,  and  during  all  that  time  there  greatly  disturbed  and  disqui- 
eted the  said  defendant  and  his  family  in  the  peaceable  -and  quiet  posses- 
sion and  enjoyment  of  his  said  dwelling-house ;  and  thereupon  the  said 
defendant  then  and  there  requested  (n)  the  said  plaintiff  to  cease  making 
his  said  noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the 
said  dwelling-house,  -which  the  said  plaintiff  then  and  there  wholly  refused 
to  do,  whereupon  the  said  defendant,  in  defense  of  the  possession  of  his 
said  dwelling-house,  at  the  said  time  .when,  &c.  gently  laid  his  hands  upon 
the  said  plaintiff  in  order  to  remove,  and  did  then  and  there  remove  the 
said  plaintiff  from  and  oat  of  the  said  dwelling-house,  as  he  lawfully  might 
for  the  cause  aforesaid  f,  which  are  the  said  supposed  trespasses  in  die 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  complained  against  the  said  defendant ;  without  this,  that  (0)  he  the 
said  defendant  was  guilty  of  the  said  supposed  trespasses,  or  any  or  ei- 
ther of  them,  elsewhere  than  in  the  said  dwelling-house  situate  as  afore- 
said Q>). — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

(k)  As  to  this  plea)  see  ante,  K)67,  note  the  above  form,  the  assault  by  the  plaintiff, 

q. — See  Com.  Dig.  Pleader,  3  M.  16,  17,  and  and  the  defendant's  self-defense,  as  in  the 

the   forms,  8  T.   R.    299,    78.-8    Wentw.  form,  ante,  1069,  and  post.  1074. 

116.— 2  Rich.  C.  P.  59— Plead  A.  495,  6.  (m)  This  is  suffitfent,  3  Wils.  71,  73.    8 

(/)  A  wounding  cannot  be  justified  mere-  T.  K.  78,  299. 

ly  in  defense  of  possession,  (8  T.  R.  299. —  (n)  As  to  this  request,  see  1  C.  &  P.  6— 

Cora.  Dig.  Pleader,  3  M.   16,   17.— 1   Salk.  8  T.  R.  299,  78. 

407.— Lutw.  1483.)— Though  if  the  plaintiff  (0)  As  to  this  allegation,  see  1   Saund.  76, 

attempted  to  enter  the  house  with  force  it  is  80,  n.  3. 

otherwise,  see  the  law  and  precedent,  8  T.  (p)  As  to  this  averment,  see  ante,  vol.  i. 

R.  78.    If«  the  plaintiff,  utxm  the  attempt  to  Index,  "  Qua  est  eadem,"  &c.  2  Stra.  694. 

remove  hrm,  resisted,  ana  was  guilty  of  an  — 2  Saund.  5,  n.  3. — 1  Saund.  81,  n.  3 ;  85, 

assault  upon  the  defendant  or  his  family,  298,  and  see  the  forms,  Cowp.  162,   171.— 

and    the  defendant   did   actually   beat   or  2  Bro.  £nt  139.    When  the  house  is  in  the 

wound  him  in  self-defense,  those  acts  may  '  same  parish  or  place  as  stated  in  the  dedar- 

be  justified,  8  T.  R.  299.  stating  at  the  f,  in  atioD,  this  averment  is  to  he  omitted. 
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[Actio  two,  ct*  ante,  906.] — Became  lie  says,  that  he  the  said  de-       «o 
fendant,  long  before  and  at  the  said  time  when,  &c»  was  lawfully  possessed   ****>"»• 
ef  a  certain  public  hbuse,  situate  at,  &c.  aforesaid.    And  the  said  plain-  defense  or 
tiff  a  little  before  the  said  time  when,  &c.  entered  and  came  into  the  sqid  bossesmoh. 
house  of  the  said  defendant,  and  then  and  there  made  a  great  noise  and  (lis-  The  Tike  of 
tarbance  therein,  and  the  said  plaintiff  then  and  there  behaved  and  con- £J^Uc 
ducted  himself  in  a  rude*  quarrelsome,  and  uncivil  manner  towards  divers 
persons  then  and  there  lawfully  being  in  the  said  house,  and  thereby  then 
andthere  greatly  disturbed  and  disquieted  the  said  defendant  and  his  family, 
and -the  said  other  persons  so  being  in  the  said  house,  in  the  peaceable  and 
quiet  occupation  and  enjoyment  thereof;   whereupon,  the  said  defendant 
then  and  there  requested,   &c. — [Same  as  in  the  last  preceding  form  to 
the  end.'] 

*[Mrst  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  fallows  :] —  [*1675] 
Ana  for  a  further  plea*  in  this  behalf  [as- to  the  assaulting,  beating,  and  The  like  in 
striking  the  said  plaintiff  with  a  stick,  as  in  the  said  first  connt  of  the  said  tf^jn!* 
declaration  mentioned  (r)  the  said  defendant,  &c.  [by  leave,  £e.  actio  non,  tiff's  entry 
as  ante,  907 ;]  because  he  say*,  that  he  the  said  defendant  before  and  at  the  ft0  ,defen- 
said  time  when,  &o.  in  the  said  [first  count  of  the  said]  declaration  men-  dwelling- 
tioned,  was  lawfully  possessed  of  and  in  a  certain  messuage  or  dwelling-  house  (?). 
house,  situate  at*  &c.  in  which  he  the  said  defendant  did  then  and  there 
inhabit  and    dwell,  and  that  he  the  said  defendant,  being  so  possessed 
thereof,  the  said  plaintiff,  just  before  the  said  time  when,  &c.  to  wit,  on 
the  same  day  and  year 'aforesaid,  to  wit,  at,  &c.  (venue}  aforesaid,  with 
force  and  arms,  and  with  a  strong  band  (*),  did  attempt  and  endeavor 
forcibly  to  break  into  and  enter  the  said  messuage  or  dwelling-house  of  the 
said  defendant,  without  the  leave  or  license,  and  against  the  will  of  the 
said  defendant,  whereupon  the  said  defendant,  at  die  said  time  when,  &c. 
being  in  the  said  messuage  or  dwelKng-heuse,  in  order  to  preserve  the 
peaceable  and  quiet  possession  thereof,  did   then  and  there  resist  and  op- 
pose such  entrance  of  the  said  plaintiff  into  his  said  messuage  or  dwelling- 
house,  and  in  so  doing  did  necessarily  and  unavoidably  commit  the  said 
several  supposed  trespasses  in  the  introductory  part  of  this  plea,  and  in 
the  said  declaration  mentioned,  and  as  he  lawfully  might  for  the  cause 
aforesaid  ;  and  so  the  said  defendant  in  fact  saith,  that  if  any  damage  or 
injury  then  and  there  happened  to  the  said  plaintiff,  it  was  occasioned  by 
the  said  defendant's  said  defense  of  his  said  possession  of  his  said  messu- 
age or  dwelling-house,  against  the  said  plaintiff,  which  are,  &c. — [Goto- 
clude  as  in  the  form,  ante,  1074,  from  the  f,  with  a  verification,  as  ante, 
907.] 

[First  plea,  general  issue,  as  ante,  1061  ;  second  plea,  as  follows  :] —  Defense  of 
And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  of  the  said  ^^^ 
plaintiff  in  the  said  first  count  mentioned,  and  beating  and  ill-treating  htm  (*). 
as  therein  mentioned  (u),]  the  said  defendant,  by  leave  of  the  court  here, 
for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute 

(q)  See  the  form,  8  T.  R.  78 ;  and  the  fy  a  battery  and  wounding,  8.  T.  R.  78. 

notes  to  the  form,  ante,  1073  ;  1068,  note.  .    (t)  As  to  this  plea,  see  8  T.  R.  78,  and 

(r)  This  enumeration   of  the  trespasses  ante,  1073,  n.  i. 
intended  to  be  justified,  must   depend '  on        («)  This  enumeration   of  the .  trespasses 

the   statements  in  the  declaration,  and  in  intended  to  be  justified,  must  depend  on  the 

many  cases  is  unnecessary.  statements  in  the  declaration,  and  in  many 

(s)  A  forcible  attempt  to  enter  will  justi-  cases  is  wholly  unnecessary. 
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*o      ia  that  case  made  and  provided,  sakb  {hat  *the  aqftd  fhtttiff  ought  net  to 
yMa01l>-   have  or  maintain  his  aforesaid  action  thereof  against  htm,  because  he  says 

BEFEN8R  of  *h**  h*  &«  8&^  defendaafc,  before  and  at  the  said  -tinfe  when,  fcc.  was  law- 

vossxmov.  folly  possessed  of  and  in  a  certain  close,  to  wit,  a  close  called [or 

-abutting,  &o.  letting  out  the  abuttals,  as  painted  out,  ante,  868,]  in  the 
parish  of in  the  county  aforesaid,  [and  of  a  certain  gate  of  and  be- 
longing to  the  same  close,]  and  being  so  possessed,  the  said  piamti^  a  lit- 
tle before  the  said  time  when,  &c.  with- force  and  arms,  and  with  a  strong 
.hand,  and  without  the  license  or  permission,  apd  against  the  will  of  the  sail 
defendant,  did  force  and  break  open  [the  said  gate,}  and  as  much  as  ia 
him  the  said  plaintiff  lay,  did  attempt  and  endeavor  -forcibly  to  break  into 
and  enter  the  said  close  of  the  said  defendant,  [and  forcibly  to  drive  into 

the  said  close  a  great  number,  to  wit, sheep  of  the  said  plaintiff  (V)] 

and  would  then  and  there  unlawfully  and  forcibly,  with  a  strong  hand,  Have 
affected  and  accomplished  such  unlawful  attempt  and.  endeavor,  withoat 
the  license  or  permission  of  the  said  defendant,  and  against  his  will,  if  the 
said  defendant  had  not  defended  his  said  possession  of  his  said  close  [and 
gate]  whereupon  the  said  defendant,  being  then  in  his  said  close,  and  da- 
ring the  said  forcible  and  wsoagful  attempt  and  endeavor  of  the  said  plain- 
tiff, did,  at  the  said  time  when,  &e.  defend  his  the  said  defendant's  pes* 
session  of  his  said  close  [and  gate]  and  oppose  and  resist  the  said  attempt 
and  endeavor  of  the  said  plaintiff,  as  it  was  lawful  for  him  the  said  defend- 
ant to  do  on  the  occasion  aforesaid :  And  the  said  defendant  farther  saith, 
that  if  any  damage  or  injury  then  and  there  happened  to  the  said  plaintiff 
the  same  happened  of  the  wrong  of  the  said  plaintiff,  and  in  the  defense 
by  the  said  defendant  of  his  said  close  [and  gate;]  without  this  he  the 
said  defendant  was  guilty  of  the  said  several  trespasses  in  this  plea  men- 
tioned, or  any  of  them,  at,  &c.  (venue)  aforesaid,  or  elsewhere,  or  in  any 

iitpsisoN-  other  manner  than  as  in  this  plea  mentioned  (x).    And  thi%  &e. — [Cfat- 

mknt  with-  eftafe  wtih  a  verification,  as  ante,  907,  skeik  farm.'] 

OUT  PRO-  J  7  J  1  S  J 

csss.  (y). 

Flea  by  [First  plea,  general  issue,  as  ante,  1061,  second  plea,  as  follows:] — 

two  defen-  And  for  a  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating,  and 
dtdaration  ^-treating  of  the  said  plaintiff  as  in  the  said  first  count  of  the  said  declara- 
for  assault  tion  mentioned,  and  compelling  him  to  get  into  the  said  cart  in  the  said 
andimpris-  -first  count  mentioned,  and  to  go  and  travel  therein  the  distance  in  the  first 
ttaTpkun-  counfc  mentioned,  and  as  to  the  imprisoning  the  said  plaintiff,  and  keeping 

tiff  com- 
mitted a  (»)  These  averments  mast  correspond  ed  under  a  warrant,  ia  which  ease  the  gen- 
breach  of  with  the  facts.  eral  replication  de  injuria  would  be  insu&V 
the  peace  (x)  As  to  this  averment,  see  ante,  1074,  cient ;  sometimes,  however,  it  is  best  for 
in  the  a.  p.  him  not  to  join  in  the  plea,  see  2  Bing.  523. 
house  of  (y)  See  a  precedent  of  a  justification,  by  Where  a  party  merely  acts  in  the  cud,  and 
one  of  a  sheriff  at  an  election,  1  Taunt.  146.  assistance  of  the  officer,  he  may  defend  an- 
them, and  (z)  As  to  pleas  of  this  description,  see  der  the  general  issue,  3  Campb.  257 j  but 
that  the  Com.  Dig.  Pleader,  3  M.  22,  and  the  prece-  not  so  if  he  acts  as  the  prime  mover  and 
other  de-  dents,  9  Wentw.  Index,  ciii.  A  peace  offi-  principal  in  the  transaction,  2  Stark.  445. 
fendant  as  cer  acting  by  virtue  of  his  office,  need  not  Holt,  C  N.  F.  478,  and  a  private  individual 
a  constable  join  in  the  plea,  but  may  plead  the  general  who  makes  the  charge,  and  puts  the  con- 
apprehend-  issue,  and  give  the  special  matter  in  evi-  stable  in  motion,  cannot  justify  under  the 
ed  plain-  dence,  7  Jac.  1.  c.  5,  and  21  Jac.  1  c.  12. —  general  issue;  he  must  plead  the  special 
tiff,  and  See  Burn,  J.  26th  ed.  "  Constable." — 1  Stra.  circumstance  by  way  of  justification,  Holt, 
carried  446 — 9  B.  &  Cres.  816.  It  may,  however,  C.  N.  P.  478.  See  precedents  for  pleas  jus- 
him  before  frequently  be  advisable  for  such  officer  (b  tifying  the  removal  of  plaintiff  out  of  church 
a  magi-  join  in  the  plea,  in  order  to  narrow  the  evi-  for  making  disturbance  in  it,  4  D.  cc  R.  217 
strate  (r).   dence  on  the  trial,  especially  when  he  act-  — 2  B.  ec  C.  699,  S.  C. 
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and  detaining  hfcn  m  prison  for  *fhe  said  time  in  -the  sett  first  eeufc  men*  *© 

thned  (a),]  the  said  defendants,  by  leave  of  the  court  hem  for  this  purpose 
fast  bad  and  obtained,  aecevcKng  to  the  form  of  the  Statute  in  each  ease 
made  and  provided,  say,  that  the  odd  plaintiff  ought  net  to  hate  or  mra* 
tain  his  aforesaid  action  thereof  against  them,  becfense*  they  say,  that  before  ^J^r 
cad  at  the  said  time  when,  fee.  in  the  sad  first  ooont  mentioned,  the  eaid 
C.  D.  was  lawfully  yassosod  of  a  certain  dwefiingious&y  sita&te  at  — — r 
and  the  said  0.  D.  being  so  possessed  thereof,  the  said  plaintiff,  joat 
before*  the  said  time  when,  &o.  to  wit,  on,  &c.  in  -the  said  declaration 
mentioned,  at,  fee,  (venue}  aforesaid,  entered  and  eame  into  the  said  dwelt 
ing-honse,  and  then  and  these,  with  force  and  anna  made  a  great  noise, 
disturbance,  and  aflray  therein,  and  then  and  there  insalted,  abased,  an<}  ^  J**to- 
ffl-treated  the  said  C.  D.  and  his  femily,  intbesaid  dweUmg&ense,  and g^ rf 
greatly  disturbed  and  disquieted  them  in  the^  peaceable  and  qoiet  jpcweo  the  peace; 
skm  of  the  said  dwelling-honse,  in  breach  of  the  peace  of  oar  said  fcard 
the  king;  whereupon  the  said  0.  D»  then  and  there  requested  the  said 
plaintiff  tar  cease  his  slid  noise  and  disturbance,  and  to  depart  from  and  Request  oa 
ont  of  the  said  house,  whieh  he  the  said  plaintiff  then  and  there  wholly  Km  a> 
refused  to  do,  and  continued  hi  the- said  hooae  making  the  said  noise,  die-  ^b^W 
tnrbaace,  and  affray  therein,  and  then  *and  thdre  threatened  the  said  C.  D*  teat, 
nnd  his  frmily,  that  he  would  continue  making  his  said  noise  and  disturb*  [  1078} 
anee  in  the  said  house  during  the?  whole  night,  and  hinder  and  prevent  the 
said  C.  D.  and  his  family  from  sleeping  or  enjoying  any  quiet  or  repose 
in  the  said  house,  whereupon  the  said  0.  D.  in  order  to  preserve  the 
peace,  and  restore  good  order  and  tranquility  in  his-  said  house,  then  and 
there  gave  eharge  of  the  said  plaintiff  to. the  said  B.  F.  then  and  there 

being;  a  constable  of  the (by  who  then  and  the**  sour  and  had  new  (<?)  *>totffi' 

of  the  Maid  breach  of  the peaee,  so  committed'  by  the  said  plaintiff aeafa**  SargeTo a 
aaid,  and  then  and  these  requested  the  said  E.  F.  so  being* suck  const*  constable. 
bis  as  aforesaid,  to  take  "the  said  plaintiff  into  bis  custody,  and  cany  lam 
before  some  justice  or  justioes  of  our  said  lord  the  king,  assigned  to  keep 
the  peace  in  and  for  the  said  county  ef  — —  to  answer  the  premises,  ana 
to  be  dealt  with  according  to  law,  and  the  said  E.   F.  so  being  each  oe» 
stable  as  aforesaid,  at  such  request  of  the  said  C.  D.  then  and  there  gentry  ^°  "*- 
laid  his  hands  on  the  said  plaintiff  fbr  the  cause  aforesaid,  and  did  then  and  inp^SZ" 
there  take  the  said  plaintiff  into  his  custody,  and  did  carry  and  conduct 
the  aaid  plaintiff  from  and  out  of  the  said  house  (d)>  in  order  to  carry  and 

(a)  This  enumeration  of  the  trespasses  —1  Esp.  Rep.  294.— Holt,  C.  N.  P.  478. — 
intended  to  be  justified,  most  depend  on  the  R.  &  M.  C.  C  132— Born,  J."Arre$t;" 
statements  in  the  declaration,  ana  is  in  many  bnt  see  2  Hale,  90. — 3  Camp.  420,  and  as 
cases  wholly  unnecessary.  •  to  these  pleas  in  general,  see  1  Chit.  Cria, 

(b)  Take  care  that  this-  appointment  be  Law,  23*  There  are  precedents,  however, 
properly  described ;  he  must  be  appointed  omitting  such  statement,  9  Wentw.  27,  344. 
for  a  township,  &c.  and  not  for  a  parish,  7'  5 ;  and  m  a  case,  where  the  disturbance  had 
East,  174.  Who  is  not  an  authorised  offi-  been  made  in  a  home  late  at  night,  and  the 
cer,  5  Esp.  R.  39,— Bura>  J,  26th  edit*,  plaintiff  would  not  go  out,  but  was-  natguil- 
"  Constable.  ty  of  a  breach  of  the  peace  within  the  view 

(c)  In  a  plea  justifying  an  imprisonment  of  the  constable,  a  very  able  Pleader  advis- 
by  a  constable  not  under  a  warrant,  it^eems  ed  a  special  plea,  omitting  the  above  state* 
necessary  in  general  to  aver,  that  the  con-  ment,  considering  that  a  practice  contrary 
stable  had  mm  of  the  breach  of  the  peace,  to  the  abova  decisions  had  so  long  prevailed, 
fpr  it  has  been  decided  that  a  constable  can*-  '  and  was  so  necessary  for  the  maintenance  of 
not  arrest  for  an  affray  out  of  his  view  with-  a-proper  police,  that  probably  a  different  de- 
ant  a  warrant,  except  felony  is  likely  to  <en-  cjsion  might  not  now  take  place. 

sue,  Cro.  Eliz.  375.-2  Esp.  Rep.  540.— 3       (d)  This  and  the  subsequent  averments 
Hawk.  PI.  Cr.  174,.  164;  Bopk.2.  c.  13.  s.  8.    most  correspond  with  the  facta. 
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to       eenvey  him  betors  such  justice  as  aforesaid,  to  be  there  dealt  with  accord- 

itog  *to  law  for  his  said'  offenoe  and  breach  of  the  peace,  to  wit,  at,  &e. 

isnuaox-   (venue)  aforesaid ;  and  because  it  was  then  and  there  late  at  night  (*),  and 

*B8T      an  unseasonable  time  for  the  said  £.  F.  to  carry  the  said  plaintiff  before 

^Za^   Bach  justice  as  aforesaid,  he  the  said  E.  F.  so  being  such  constable  as 

And  be- '    aforesaid,  for  that  reason  and  for  the  cause  aforesaid,  necessarily  and  u*- 

cause  k      avoidably  imprisoned  the  stud  plaintiff^  and  kepi  and  detained  him  in  a  cer- 

was  too      tun  prison  in  the  parish  aforesaid,  called  the until  the  next  morning ; 

nirfuthe    **&  ^  8a^  defendants   further  say,  that  on  the  next  morning  as  soon  as 
constable    conveniently  could  be,  he.  the  said  E.   F,  so  being  such  constable  as  afere- 
keptJ*^i    <»id,  endeavored  to  carry  and  convey  the  said  plaintiff  before  sueh  justice 
^mlsru  **  foresaid,  to  answer  the  said  premises,  and  to  be  dealt  with  according  to 
stratetobe  !**?*  ***&  because  no  justice  as  aforesaid  could  be  found  near  to  the  said 
found  in     prison,  and  because  it  was  then  and  there  expedient  and  necessary  that  the 
the  way.     ^^  plaintiff  should  go,  proceed,  and  be  carried  in  the  said  ©art  before 
sooh  justice  as  aforesaid,  for  the  purpose  aforesaid,  and  because  the  said 
.     •  plaintiff  then  and  there  refused  to  get  into  such  cart  for  the  purpose  afore- 
said, he  the  said  E.  F.  so  being  such  constable  as  aforesaid,  and  the  said 
CD.  in  Ms  aid  and  assistance,  and  at  his  request,  did  gently  lay  their 
hands  upon  the  .said  plaintiff,  and. did  then  and  there  gently  force  and  com- 
pel the  said  plaintiff  to  get  into  the  said  cart,  and  to  go  and  travel  therein 
the  said  distance  in  the  said  declaration  mentioned,  in  order  that  he  the 
said  plaintiff  might  be  carried  and  conveyed  by  the  said  E.  F.  so  being 
suoh  constable  as  aforesaid,  before  such  justice  as  aforesaid,  to  answer  the 
premises,  and  b$  there  dealt,  with  according  to  law,  for  his  said  offence 
On  plain-    m^  breach  of  the  peace.    And  the  said  defendants  further  say,  that  after- 
mission      ward s,  and  while  the  said  E.   F.  so  being  such  constable  as  aforesaid,  was 
and  re-       so  carrying  and  conveying  the  said  plaintiff  before  -such  justice  as  aforesaid, 

^dants     *°  ^'  0D'  *c#  a^ope9a^>  at>  &°»  (venue)  aforesaid,  he  the  said  E.  F.  at 
suffered      the  special  solicitation  and  request  of  the  said  plaintiff,, upon  his  making  a 
him  to  go   reasonable  and  proper  submission  for  the  said  offence,  and  with  the  con- 
**  toge-     gent  of  the  said  plaintiff,  discharged  the  said  plaintiff  from  and  out  of  his 
said  custody,  and  then  and  there  permitted  him  to  go  at  large,  without  car- 
rying him  before  such  justiee  as  aforesaid  (/),  as  thly  the  said  defendant 
and  E.  F.  lawfully  might  for  the  cause  aforesaid,  which  are  the  same  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  thereof  complained  against  the  said  defendants  (g) 
— And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  formJ\ 

Th  Uk  \?Mr*t  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows:*] — 

a  more  m  And  for  a  further  plea  in  this  behalf,  [as  to  the  making  the  said  assault 
concise  upon  the  said  plaintiff  in  the  said  first  count  of  the  said  declaration  men- 
thrm'  ^  ^ioned,  and  imprisoning  him,  and  keeping  and  detaining  him  in  prison  for  a 
person  on-  Par*  °?  the  said  time  in  the  said  first  oount  mentioned,  to  wit,  for  the 
h  (h).  space  of  eight  hours,  part  of  the  time  in  that  count  mentioned,]  the  said 
defendant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtain- 
ed, according  to  the  form  of  the  Statute  in  that  case  made  and  provided, 

(c)'This  and  the  subsequent  averments  it  is  justifiable  in  a  case  of  mere  affray  or 

most  correspond  with  the  facts.  breach  of  the  peace,  Id.  and  see  3  C.  &  P. 

(/)  This    statement    of  defendant's    re-  397. 
lease  is  to  be  according  to  the  fact ;  quare       (g)  It  may  be  necessary  in  some  cases  to 

the  sufficiency  of  this   statement,  5   East,  insert  the  averment,  ante,  1074,  note. 
294.-3  Hawk.  F.  C.  174.    It  should  seem       (h)  See  the  notes  to  the  former  precedent. 
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says,  that  the  said  plaintiff  ought  not- to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  because  he  says,  that  juflt  .before  the  said  time 
•when,  &c.  in  the  said  first  oount  mentioned,  to  wit,  on  tfao  same  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff  with  force  and 
arm9,  &c.  made  an  assault  upon  the  said  defendant,  and  beat  and  ill-treated 
him,  and  thereupon  the  said  defendant  then  and  there  gave  charge  of  the 
said  plaintiff  to  a  certain  peace-officer  of  our  said  lord  the  king,  to  wit, 
one  E.  F.  who  then  and  there  had  view  of  the  said  breach  rf  the  peace  of 
our  said  lord  the  king,  so  committed  by  the  said  plaintiff  as  aforesaid,  and 
requested  the  said  peace-officer  to  take  the  said  plaintiff  into  his  ouatody, 
and  carry  him  before  some*  justice  or  justices  of  our  said  lord  the  king, 

assigned  to  keep  the  peace  in  and  for  the  said  county  of  -. to  answer 

the  premises,  and  to  be  examined  end  dealt  with  according-  to  law ;  and 
the  said  peace-officer,  at  such  request  of  the  said  defendant*  and  the  said 
defendant  in.  the  aid -and  assistance  of  the  said  peace-officer,  tbpn  and 
there  gently  laid  their  handa  upon  the  said  plaintiff,  in  order  to  take,  and 
did  then  and  there  take  the  said  plaintiff  into  the  custody  of  suoh  peace- 
officer,  and  kept  and  detained  him  so  in  custody  until  the  said  plaintiff 
afterwards,  and  as  soon  aa  conveniently  could  be,  was  carried  before  one 
of  his  majesty's  justices  assigned  to  keep  the  peace  in  and  for  the  said 
aounty  of  — —  for  examination  concerning  the  premises,  and  to  be  dealt 
with  according  to  law,  and  on  that  occasion  the  .said  plaintiff  was  neeesa* 
rity  and  unavoidably  imprisoned,  and  kept  and  detained  in  prison  for  the 
said  space  of  time  in  the  introductory  part  of  this  plea  mentioned,  as  ha 
lawfully  might  for  the  cause  aforesaid ;  which  are  the  same  supposed  tres- 
jMisses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath. above  thereof  complained  against  him  the  said  defend- 
ant. And  this,  kc.-~[Condude  with  a  verification,  as  ante,.  907,  nxth 
farm.] 

[Actio  turn,  as  ante,  906  ;  and  if  only  part  of  the  trespass,  as  stated  in 
the  declaration,  eon  be  justified,  then  confine  the  commencement  of  the  plea 
accordingly.'] — Because  be  says,  that  the  said  plaintiff  before  the  com- 
mission of  the  said  supposed  trespasses  in  the  said  declaration  mentioned, 
to  wit,  on,  &o.  (day  of  the  felony,  or  about  it,)  at,  &c.  (venue)  [here 
state  the  offence  committed. by  the  plaintiff  in  substance,  as  you  would  state 
it  in  an  indictment,  as  thus:] — [being  then  and  there  employed  as  a  clerk 
to  the  said  defendant,  did,  by  virtue  of  such  his  employment,  then  and 
there,  and  whilst  he  was  so  employed  as  aforesaid,  receive  and  take  into 
his  possession  certain  money,  to  a  large  amount,  to  wit)  to  the  amount  of 
[X100,]  [or,  goods  and  chattels,  to  wit,  kc.as  the  case  was,]  for  and  in 
the  name  and  on  the  account  of  the  said  defendant  bis  master,  as  afore- 
said, and  the  said  money  [or,  goods  and  chattels,]  then  and  there  fraudu- 
lently and  feloniously  did  embezale.  And  the  saia  defendant  further  earth, 
that  the  said  plaintiff  then  and  there,  in  manner  and  form  as  aforesaid,  the 
said  last-mentioned  money  [or,  gpods  and  chattels,]  the  property  of 
the  said  defendant  his  mas  tec  as  aforesaid,  from  the  said  defendant  feloni- 
ously did  steal,  take  and  carry  away,  against  the  form  of  the  Statute  in 

(i)  The  plea  may  be  readily  adapted  to  a  one.  If  committed  by  plaintiff  the  above 
case  where  plaintiff  has  been  gaiky  of  any  plea  will  be  correct,  but  if  committed  by 
other  felony  or  misdemeanor.  In  order  to  some  other  person,  and  plaintiff  be  suspect- 
justify  a  prtrate  person  in  arresting  another  ed  of  it,  then  the  plea  should  be  as  post, 
for  a  felony,  it  is  absolutely  requisite  that  a  1061. 
felony  should  hare  been  cammitted  by  seme 
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to  that  cue  made  and  provided,  and  against  the  peace  ef  our  lord  the  king  ;1 
wherefore  the  said  defendant  did,  at  the  said  time  when,  4c.  in  the  said 
declaration  mentioned,  gently  lay  his  hands  on  the  said  plaintiff,  and  [if 
the  defendant  gave  plaintiff  in  charge  of  a  constable,  them  etate  the  fact, 
and  aa  between  the  inverted  commas,  thus ;]  "  did  give  the  said  plaintiff 
in.  charge  to  one  J.  K.  then  and  there  being  a  constable  and  peace-offi- 
cer of  and  for  our  said  lord  the  king,  in  and  for  the  oounty  of  S.  (or  town 
and  borough  of  S.  in  the  county  of  S.)  and  then  and  there  requested  the 
said  constable  and  peace  officer  to  take  the  said  plaintiff  into  his  custody, 
and  safely  keep  him  until  he  could  be  carried  and  conveyed,  and  to  cany 
and  convey  him  before  some  one  of  the  justices  assigned  to  keep  the 
peace  of  our  said  lord  the  king,  within  the  said  county,  [or,  town  and 
borough,]  and  to  hear  and  determine  divers  felonies  and  misdemeanen 
committed  within  the  said  county,  [or,  town  and  borough,]  to  be  examin- 
ed by  and  before  such  justices  touching  and  concerning  the  premises,  and 
to  be  further  dealt  with  according  to  law ;  and  on  that  occasion  the  said 
J.  K»  so  being  such  constable  and  peace  officer  as  aforesaid,  at  the  re- 
quest of  the  said  defendant"  then  and  there  did  take  the  said  plaintiff 
into  his  custody  and  as  soon  as  conveniently  could  be,  to  wit,  en  the  daj 
and  year  aforesaid,  the  said  plaintiff  wae  carried  and  conveyed  into  custody 
before  J.  A.  Esq.  one  of  the  justices  assigned  to  keep  the  peace  of  ear 
said  lord  the  king,  within  and  for  the  said  county,  (or,  town  and  borough,) 
and  also  to  hear  and  determine  divers  felonies  and  misdemeanors  within 
the  said  county,  [or,  town  and  borough,]  committed,  to  be  examined  by 
and  before  the  said  J.  A.  touching  and  concerning  the  premises,  and 
to  be  further  dealt  with  according  to  law  (&),  and  by  means  of  the  said 
eeveral  premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and  kept  and 
detained  in  prison,  for  the  said  space  ef  time  in  the  said  declaration  men- 
tioned, the  same  being  a  reasonable  time  for  that  purpose,  and  lawful  and 
just  for  the  cause  aforesaid.  Which  are  the  supposed  trespasses  in  the 
said  declaration  mentioned,  and  whereof  the  said  plaintiff  hath  above 
[  *1081  j  thereof  complained  against  the  said  defendant,  *and  this  he  is  ready  to 
verify,  &c. — [Conclude  with  a  verification,  as  ante,  907.] 

If  any  doubt  as  to  whether  plaintiff  was  a  clerk  or  servant  within  the 
act,  add  another  plea  precisely  similar,  except  in  stating  the  plaintiff  was 
H  a  servant"  instead  of  "  clerk.99 


Ptea,  justi- 
fying imp 
prisonmeut 
ofpiainr 
tifi;  on  $**■ 
mcum.  of 
felony  (0- 


[First  plea,  general  issue,  as  ante,  106  ;  second  y>lea,  as  follows  .*] — 
And  for  a  further  plea  in  this  behalf  [as  to  the  assaulting,  seizing,  and  lay- 
ing hold  of  the  said  plaintiff,  as  in  the  first  count  of  the  said  declaration 
mentioned,  and  pulling  and  dragging  about  her  the  said  plaintiff,  and  forcing 
and  compelling  her  the  said  plaintiff  to  go  from  and  out  of  a  certain  dwelling 
into  the  public  street,  and  forcing  and  compelling  her  to  go  in  and  along 
the  said  streets  to  the  said  mansion-house,  in  the  said  first  count  mention- 
ed ;  and  as  to  imprisoning  the  said  plaintiff,  and  keeping  and  detaining  her 
in  prison  for  the  said  time,  in  the  said  first  count  also  mentioned]  ;  the  said 

(k)  When  the  magistrate  has  fall  posses-  show  the  cause  of  suspicion,  4  Taunt.  34 ; 

•ion  of  the  charge,  the  party  laying  it,  in  Holt,  0.  N.  P,  478.    As  to  the  causes  for 

general  ceases  to  be  an  actor  in  the  matter,  such  suspicion,  see  Burn,  J.  tit.  "  Arrest."— 

and  need  not  justify  acts  done  subsequently.  The  question  of  probable  cause  is  a  mixed 

(J)  The  plea  justifying  the  apprehension  proposition  of  law  and  fact.    See  5  Bfcsflfe. 

ef  plaintiff  on  suspicion   of  felony,  mast  B54,  and  the  cases  there  oited. 
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defendant  by  leave,  &c.  -  saith  [aetio  wn9  as  ante,  997.] — Because  he  to 
says,  that  before  and* at  the  time  when,  &c.  to  wit,  cm,  &o«  aforesaid,  at,  ****°**- 
&c.  (venue)  aforesaid,  [here  state  the  felony  to  have  been  committed,  and 
the  causes  of  suspicion  against  the  plaintiff,  and  which,  in  the  plea  in  ques- 
tion, was  stated  as  fellows :] — "the  said  plaintiff  was  the  servant  of  the 
said  defendant,  and  was  then  and  there  living  and  residing  in  the  house  of 
him  the  said  defendant ;  and  the  said  plaintiff,  so  being  such  servant  as 
aforesaid,  to  wit,  at,  &c.  divers  goods  and  chattels,  to  wit,  20  pair  pf 
silk  stockings  and  100  yards  of  lace,  of  great  vvalue,  to  wit,  of  the  value 
of  £ —  the  property  of  the  said  defendant,  ha»d  been  and  were  feloniously 
stolen,  taken,  and  carried  away  from  and  out  of  ihe  possession  of  the  said 
defendant  (m),  and  afterwards,  to  wit,  on,  &c.  at,  &c.  divers,  to  wit,  20 
bundles,  •containing  the  said  goods  and  chattels  so  feloniously  taken  and  [  *1082] 
carried  away  as  aforesaid,  were  found  and  discovered  hidden  and  con- 
cealed in  a  certain  cellar  of  and  belonging  to  the  heuse  of  the  said  de- 
fendant, and  to  which  the  servants  of  the  said  defendant  had  access,  and 
the  said  bundles,  containing  the  said  goods  and  chattels,  being  so  found 
and  discovered  as  aforesaid,  were  immediately  seized  and  taken  away  by 
the  said  plaintiff,  the  said  plaintiff  then  and  there  averring  that  the  same 
were  the  property  of  her  the  said  plaintiff,  and  the  said  plaintiff  then  and 
there  endeavored  to  burn  and  made  away  with  the  said  bundles,  with  their 
contents  aforesaid,  and  did  actually  burn  divers,  to  wit,  10  of  the  said 
bundles,  so  containing  the  said  goods  and  chattels,  the  property  of  the 
said  defendant  as  aforesaid ;"  wherefore  the  said  defendant  having  good 
and  probable  cause  of  suspicion;  and  vehemently  suspecting  the  said  plain- 
tiff to  have  been  guilty  of  or  .concerned  in  the  stealing  and  carrying  away 
of  the  said  goods  and  chattels  of  the  said  defendant,  and  to  hare  felonious- 
ly taken  and  carried  %way  the  same,  did,  at  the  said  time  when,  &c.  gent- 
ly lay  hands  on  the  said  plaintiff,  and  did  give  the  said  plaintiff  in  charge 
to  one  W.  8.  then  and  there  being  a  constable  and  peace  officer  of  and 
for  our  lord  the  king,  in  and  for  the  [city  of  London]  aforesaid,  and  then 
and  there  requested  the  said  constable  and  peace  officer  to  take  the  said 
plaintiff  into  his  custody,  and  safely  keep  her  until  she  could  be  carried 
and  conveyed,  and  to  carry  and  convey  her  before  some  one  of  the  jus- 
tices assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and  for 
the  city  of  London,  and  to  hear  and  determime  divert  felonies  and  misde- 
meanors committed  within  the  said  city  of  London,  to  be  examined  by  and 
before  such  justice,  touching  and  concerning  the  premises,  and  to  be  fur- 
ther dealt  with  according  to  law ;  and  on  that  occasion  the  said  W.  S.  so 
being  such  constable  and  peace  officer  as  aforesaid,  at  the  request  of  the 
said  defendant,  did  then  and  there  gently  lay  his  hands  upon  the  said  plain- 
tiff (n)  take  the  said  plaintiff  into  his  custody,  and  as  soon  as  conveniently 

could  be,  to  wit,  on  the  said day  of  — —  in  the  year  aforesaid,  the 

said  plaintiff  was  carried  and  conveyed  in  custody  to  and  before  Sir  W. 

(m)  To  justify  an  arrest  by  a  private  in-  his  own  head,  takes  a  party  into  custody  on 

dividual  without  warrant,  on  suspicion,  it  is  suspicion,  3  Camp.  420. 

absolutely  necessary  that  a  felony  shall  have  Cn)  If  the  plaintiff  resisted,  see  the  form, 

been  actually  committed.    6  B.  6c  C.  637 ;  post,  1085, 6. 
and  so  in  the  case  of  a  constable,  who,  of 

Vol.  m.  21 
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WITHOUT 
PROCESS. 


L.  knt.  and  alderman  of  the  city  of  London,  and  one  of  the  justices  as- 
signed to  keep  the  peace  of  our  said  lord  the  king  within  and  for  the  said 
city  of  London,  and  also  to  hear  and  determine  divers  felonies  and  misde- 
meanors committed  within  the  said  city,  to  be  examined  by  and  before  the 
said  Sir  W.  L.  touching  and  concerning  the  premises,  and  to  be  further 
dealt  with  aocording  to  law,  and  the  said  plaintiff  was  then  and  there  de- 
tained (0)  by  order  of  the  said  Sir  W.  L.  until  and  upon  the day 

of in  the  year  aforesaid,  when  she  the  said  plaintiff  was  examined  by 

the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  the  said 
plaintiff  was  afterwards  discharged  out  of  custody  by  the  said  Sir  W.  L. ; 
and  by  means  of  the  said  several  premises  aforesaid,  the  said  plaintiff  was 
imprisoned,  and  kept  and  detained  in  prison,  for  the  said  several  spaces  of 
time  in  the  said  declaration  mentioned,  the  same  being,  a  reasonable  time 
[  *1088]  for  that  purpose,  and  lawful  and  just  for  the  *cause  aforesaid,  which  are 
the  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  plaintiff  hath  above  complained  against  the  said  de- 
fendant, and  this  he  is  ready  to  verify  (j>)  ;  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  her  aforesaid  action  thereof 
against  him,  &c. 


DfWfclSON- 

MENT 

UNDER 

PROCESS. 

Justifica- 
tion of  an 
arrest,  &c. 
by  a  sher- 
iff's officer 
and  anoth- 
er in  his 
assistance, 
under  a 
latitat 
against 
plaintiff 

(0- 

[•1084] 


[First  plea,  general  issue,  as  ante  1061 ;  second  plea,  as  follows :] — And 
for  a  further  plea  in  this  behalf  (9),  [as  to  the  making  the  said  assault  in 
the  said  first  count  mentioned,  and  with  a  little  force  and  violence,  pushing, 
forcing,  and  thrusting  (a)  the  said  plaintiff  from  and  out.  of  the  said  mes- 
suage or  dwelling-house  in  the  said  fiqrt  count  of  the  said  declaration  men- 
tioned, into  the  said  street  therein  also  mentioned,  and  whilst  the  said  plaintiff 
continued  on  the  ground  in  the  said  street,  pulling,  hauling,  and  dragging 
him  upon  his  back  through  the  mud  and  dirt,  in  and  along  the  said  street, 
and  for  the  distance  and  length  of  way  in  the  said  first  count  also  mentioned, 
and  thereby  a  little  hurting,  bruising,  and  wounding  the  said  plaintiff;  and 
as  to  the  imprisoning  the  said  plaintiff,  and  keeping  and  detuning  him  in 
prison  for  the  said  space  of  time  in  the  said  first  count  mentioned,  and  as  to 
the  rending,  tearing,  damaging,  and  spoiling  the  clothes  and  wearing  appa- 
rel of  the  said  plaintiff  in  *the  said  second  count  mentioned,]  by  the  said 


(0)  This  and  the  other  averments  must 
agree  with  the  facts. 

(p)  If  the  venue  be  laid  out  of  the  com*- 
ty  where  the  party  was   taken  before   the 
magistrate,  it  may  be  necessary  to  make  a  , 
special    traverse   of  the   trespasses   having 
been  elsewhere  than  in  that  county. 

(q)  This  enumeration  of  the  trespasses 
intended  to  be  justified,  must  depend  on  the 
statements  in  the  declaration,  and  is  in  many 
cases  whoHy  unnecessary. 

(r)  See  forms,  3  Lev.  61.— 1  Saund.  296, 
298,  note  5.— 1  Rich.  C.  P.  151.— 2  Id.  60. 
—16  East,  82.-9  Wentw.  Index,  xcvm  to 
civ.  cix.  As  to  the  mode  of  pleading,  see  1 
Saund.  296,  n.  1  j  298,  n.  1.— Com.  Pig. 
Pleader,  3  M.  24.— Ante,  vol.  i.  Index, 
"  Process ;  as  to  the  statement  of  different 
process,  see  ante,  445  to  452.  How  to 
plead  in  an  inferior  court.  Cowp.  18.— 2  T. 
R.  172.— Com.  Dig.  Pleader,  3  M.  24.  Jus- 


tification under  a  latitat,  executed  in  Lon- 
don, by  a  Serjeant  at  Mace,  9  Wentw.  331. 
If  there  be  any  doubt  as  to  the  regularity  of 
issuing  the  wri^  the  officer  should  justify 
separately,  and  if  the  officer  have  been  guil- 
ty of  any  excess,  the  plaintiff  in  the  original 
action  should  also .  plead  separately,  2  Stra. 
1184.— 1  Salk.  408,  9.  The  sheriff,  in  an 
action  against  him,  must  allege  a  return  of 
mesne  process,  but  the  officer  need  not  do 
so,  Cro.  Car.  446— 5 B.  &  C.  488. 

Cs)  The  recital  of  the  trespasser  intended 
tone  justified  must  depend  on  the  facts  of 
each  particular  case,  when  the  plea  justi- 
fies the  wounding  and  actual  beating,  or 
more  than  a  mollitcr  manus  imposuU  to  make 
the  arrest,  the  particular  resistance  or  occa- 
sion of  such  wounding,  &c.  must  be  stated 
in  the  subsequent  part  of  the  plea,  as  in  this 
form,  see  ante,  1068,  n.  and  1  Saund.  296,  n. 
1.  and  post,  1066. 
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defendants  aWe  supposed  to  hare  been  done,  the  said  defendants  by  leave       to 
of  the  court  here,  for  this  purpose  first  had  and  obtained,  according  to  the   1^J^* 
form  of  the  Statute  in  such  case  made  and  provided,  say.  that  the  said  plain-  mprison- 
tiff  ought  nqt  to  have  or  maintain  his  aforesaid  aotion  thereof  against  them,     rare 
because  they  say,  that  before  the  said  time  when,  &c.  in  the  said  [first  and   pjjjjjjj 
second  counts]  mentioned,  to  wit,  on,  to.  [teste  of  writ]  a  certain  writ  of 
our  lord  the  now  king,  commonly  called  a  latitat,  was  issued  (u)  out  of  the-  Jf^^ff 
court  of  our  said  lord  the  king,  before  the  king  himself,  the  said  court  then  ^J, 
and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex  (V),  di- 
rected to  the  then  sheriff  of by  which  said  writ  our  said  lord  the  king 

commanded  the  said  sheriff.that  he  should  take  the  said  plaintiff  if  he  should 
be  found  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have  his 

body  before  our  said  lord  the  king  at  Westminster  aforesaid,  on next 

after to  answer  to  the  said  now  defendant*  E.  F.  in  a  plea  of  trespass, 

and  also  to  a  bill  of  the  said  K  F.  against  the  said  plaintiff  for  £ —  upon 

promises  [or  as  the  plea  was]  according  to  the  custom  of  the  said  court  of 

our  said  lord  tke  king,  before  the  king  himself  to  be  exhibited,  and  that  the  jo^Ki). 

said  sheriff  should  have  then  and  there  that  writ ;  which  said  writ  was  then 

and  there  duly  indorsed  for  bail  for  £ — ;  and  which  said  writ  so  indorsed  for 

bail  as  aforesaid,  afterwards,  and  before  the  return  thereef,  and  also  before 

the  said  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  was  de-  Mverrof 

livered  to  GK  H.  esq.  who  then  and  from  thenceforth  until  and, at,  and  after  sheriff  (y). 

the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of to  be  ex-  Warrant  to 

eouted  in  due  form  of  law ;  and  thereupon  the  said  (J.  H.  so  being  sheriff  ^f  °^* 
as  aforesaid,  afterwards  *and  before  the  return  of  the  said  writ,  arid  before  Ay 
the  said  time  when,  &c.  in  the  said  [first  and  second  counts  mentioned,]  to  [  *1085] 
wit,  on  the  same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  made  his 
certain  warrant  in  writing. 'under  his  hand  and  seal  of  office  of  sheriff  afore- 
said, directed  to  the  keeper  of  the  gaol  of  the  said  county  t>f and  to 

the  said  C.  D.  the  said  sheriff's  bailiff,  and  thereby  commanded  him  the 
said  C.  D.  that  he  should  take  the  said  plaintiff  if  be  should  be  found  in  his 
bailiwick,  and  safely  keep  him,  so  that  the  said  sheriff  might  have  the  body 
of  the  said  plaintiff  before  our  said  lord  the  king  at  Westminster  aforesaid, 

on  ■ next  after to  answer  the  said  E.  F.  in  the  plea,  and  to  the  bill  wJ^to 

in  the  said  writ  meqtioned;  which  said  warrant  afterwards,  and  before  the  one  of  de- 
return  of  the  said  writ,  and  before  the  said  time  when,.&o.  in  the  said  first  fendants- 
and  second  counts  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  was  delivered  to  the  said  C.  D.  to  be  executed  in  due  Arrest  by 
form  of  law.    By  virtue  of  which  said  writ  and  warrant,  the  said  C.  D.  aa  one  o£ih» 

(0  The  process  must  be  stated  specially,  of  action,  even  .in  a  justification  by  the  plain* 

1  Saund.  298,  n.  1. — Co.  Lit.  283  a.    If  the  tiff  in  the  original  action,  and  though  under 

arrest  were  under  a  bill  of  Middlesex,  or  a  process  of  an  inferior  court,  3  T.  R.   183. — 

special  capias  by  original,  or  a  capias  in  C.  Cowp.  18. 
P.  describe  the  process,  as  ante,  445  to  452.  (y)  This    allegation    is    not    necessary, 

(v)  See  3  Lev.  63  j  if  the  plaintiff  in  the  though  usual.    Green  v.  Jones,  1    Saund. 

original  action  justify  atone,  the  plea  may  298. 
state  that  he  caused  it  to  be  issued,  &c.  (z)  Examine  with  the  warrant.    See  th» 

(w)  As  to  this  allegation,  see  ante,  446,  form  in  3  Lev.  63 ;  and  the  mode  of  plead- 

n. — 1  Saund.  300  b,  note  7.  ing  a  warrant,  1  Saund.  298,  n.  5.    It  is  not  * 

(x)  See  ante,  447.    The  indorsement  for  necessary  in  this  case  to  state  that  the  war*. 

bail  should  be  stated,  10  B.  C.  202  -,  and  it  rant  was  under  seal,  2  Saun.  305,  n.  13,  and 

is  usual,  (though  unnecessary,  id.  ibid.)  to  re-  see  the  form  in  1  Saund.  296 ;  when  it  is  ne- 

fer  to  the  affidavit  to  hold  to  bail.    1  Saund.  cessary,  see  Com.  Dig.  Pleader,  3  M.  24.-* 

266,  note  2.-3  T.  E.  183 ;  but  it  is  unne-  Wffles,  411. — Bui.  N.  P.  83. 
cessary  to  state  the  particulars  of  the  cause 
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to      suoh  bailiff  as  aforesaid,  and  the  said  E.  F.  as  his  servant,  and  by  his  com- 

PKBS0IIS-    mand,  afterwards,  and  before  the  time  appointed  for  the  return  of  the  said 

imprison-  writ,  to  wit,  at  the  said  time  when,  &c.  in  the  said  [first  and  second  counts] 

MBirr     mentioned,  and  within,  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &c.  (ve~ 

?J£^     nue)  aforesaid,  took  and  arrested  the  said  plaintiff  by  his  body,  [in  the  said 

*    messuage  or  dwolKng  house  in  the  said  first  count  mentioned]  and  kept  and 

defendants  detained  him  in  the  custody  if  the  said  0*  D.  at  the  suit  of  the  said  F.  F. 
andbU tfie  *or  *e  catl8e  aforesaid,  for  the  stud  space  of  time  in  the  said  first  const 
other  m  mentioned,  as  it  was  lawful  for  them  to  do  for  the  cause  aforesaid  (a).  And 
his  aid.  because  at  the  said  time  when,  &e.  in  the  said  first  and  seoond  counts  meb- 
tore^ve  tioned,  the  said  plaintiff  haying  been  so  arrested  as  aforesaid,  it  was  neoee- 
piaintiff  to  sary  and  expedient,  in  order  to  keep  him  in  safe  custody,  under  and  by  vir- 
a  place  of  tue  of  the  said  writ  and  *warrant,  and  to  prevent  him  from  escaping  out  of 
d^and  his  8ac^  cusfco(tyi ^at  toe  8a^  pkintiff  should  be  taken  by  and  in  the  custody 
resistance  ef  the  said  C.  D.  out  of  the  said  messuage  or  dwelling-house,  in  the  said 
?)•  first  connt  mentioned  (the  same  not  being  a  place  where  the  said  plaintiff 

1086]  coaid  ^  kept  in  safe  custody  by  the  said  C.  D.  in  pursuance  of  the  said 
writ  and  warrant),. to  some  place  in  the  sfcid  bailiwick,  where  he  might  be 
kept  in  the  safe  custody  of  the  said  C.  D.  under  and  by  virtue  of  the  said 
writ  and  warrant,  and  because  the  said  plaintiff,  being  then  and,  there  re- 
quested by  the  said  G.  D.  peaceably  and  quietly  to  go  out  of  the  said  mes- 
suage or  dwelling-house  with  the  said  C,  D.  for  the  purpose  aforesaid, 
would  not  peaceably  or  quietly  go  with,  nor  could  otherwise  be  taken  by 
the  said  0.  D.  from  and  out  of  the  said  messuage  or  dwelling-house  to  such 
plabe,  for  the  purpose  of  being  kept  in  safe  custody  as  aforesaid,  the  said 
0.  D.  as  such  bailiff  as  aforesaid,  and  the  said  E.  F.  as  his  servant,  and 
by  his  command,  before  the  time  appointed  for  the  return  of  the  said  writ, 
to  wit,  at  the  said  time  when,  &c.  in  the  said  first  count  mentioned,  within 
the  bailiwick  of  the  said  sheriff,  were  forced  and  obliged  to,  and  (lid  then 
and  there  necessarily  and  unavoidably,  in  order  to  keep  the  said  plaintiff  in 
safe  custody  under  and  by  virtue  of  the  said  writ  and  warrant,  and  to  pre- 
vent him  from  escaping  out  of  the  custody  of  the  said  G.  D.  so  being  such 
bailiff  as  aforesaid,  with  a  little  force  and  violence  push,  force,*  and  thrust 
Plaintiff's  the  said  plaintiff  from  and  out  of  the  said  messuage  or  dwelling-house  in  the 
e^^T 10  said  first  count  mentioned,  into  the  said  street  there ;  and  because  the  said 
plaintiff,  at  the  said  times  when,  &c.  in  the  said  first  and  second  counts 
mentioned  (J),  being  down  on  the  ground  in  the  said  street,  wholly  refused 
peaceably  or  quietly  to  go  with,  nor  could  be  otherwise  taken,  (<?)  by  the 
said  G.  IX  to  a  place  wherein  he  might  be  kept  in  safe  custody,  under  and 
by  virtue  of  the  said  writ  and  warrant,  and  being  so  in  custody  as  aforesaid, 
[M087]  attempted  to  escape  •from  and  out  of  the  same  custody,  the  said  defend- 
ants, for  the  purpose  of  taking  him  to  some  place  of  safe  custody  as  afore- 

(a)  Where  only  an  arrest  is.  justified,  the  as  such  bailiff  as  aforesaid,  and  the  said 

plea  ends  here  with  a  verification,  see  the  in  his  aid  and  assistance,  and  by  his  corn- 
form,  3  Lev.  63 ;  but  if  a  wounding  or  acta-  mand,  then  and  there  necessarily  gave  and 
al  battery  be  justified,  the  occasion  thereof  struck,  &c.  in  struggling  with  the  said  plaio- 
be  stated  in  the  above  form,  ante,  1068,  tiff  to  prevent  his  escape  as  aforesaid,  &c. 
note ;  and  1  Saun*296,  note  1.    As  to  taking  &c"  ut  supra. 

the  defendant  to  a  lock-up  house,  see  the  32        (c)  Defendant  must  prove  this,  and  the 

,  G.  2.  c.  28.  plea  would  be  demurrable  without  it,  or  an 

(b)  Or  "then  and  there  resisted  the  said  averment  in  effect  «milar,j*r  Bayley,  J.  5 
arrest  and  imprisonment,  and  endeavored  to  B,  &  A.  223. 

escape  therefrom,  therefore  the  said   ■■    ■ 
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said  and  to  prevent  him  from  escaping  out  of  the  custody  of  the  said  0.  D.  to 
were  forced  and  obliged  to  pull,  haul,  and  drag  the  said  plaintiff  upon  his  ***">"*' 
back  through  the  mad  and  dirt,  in  and  along  the  said  street  there,  for  the 
distance  and  length  of  way  in  the  said  first  count  mentioned,  And  in  so  do- 
ing unavoidably  a  little  hurt,  bruised,  and  wounded  the  said  plaintiff,  and 
a  little  rent,  tore,  damaged,  and  spoiled  the  said  clothes  and  wearing  ap- 
parel of  the  said  plaintiff  in  the  said  second  count  mentioned,  the  said  de- 
fendants doing  as  little  damage  to  the  said  plaintiff,  and  his  said  clothes 
and  wearing  apparel  as  they  possibly  could  on*  those  occasions ;  which  are 
the  said  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned* 
and  whereof  the  said  plaintiff  hath  above  complained  against  them  the  said 
defendants*  ((f).  And  this,  Ac. — [Conclude  with  a  verification,  as  ante, 
907,  sixth  form.] 

[Same  as  the  last  form,  as  far  as  the  asterisk,  emitting  the  statement  ThaKkHy 
of  the  warrant,  alleging  that  the  sheriff  himself  made  the  arrest,  and  th^JwtL 
state  the  return  of  the  wit  as  follows ;] — And  the  said  defendant  further  ^0m  the 
saith,  that  afterwards,  and  at  the  return  of  the  stud  writ,  to  wit,  on  the  writ  is  & 

said next  after         ,  he  the  said  defendant  duly  returned  the  said  *****  W- 

writ  to  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  and  then  and  there  returned  thereon,  that  by  virtue 
thereof  be  the  said  defendant  had  taken  the  said  plaintiff,  whose  body  be 
had  ready,  as  by  the  said  writ  he  wad  commanded ;  as  by  the  said  writ 
and  the  said  return  thereof  remaining  of  record  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westminster 
aforesaid,  more  fully  appears.  And  this,  &c. — [Conclude  with  a  verificor 
cation,  as- ante,  907,  sixth  form.'] 

•[  First  plea,  general  issue,  as  ante,  1061;  second  plea,  as  foUowsi]-~  r*1088J 
And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  stud  ^usti|^a" 
plaintiff,  in  the  said  first  count  of  the  said  declaration  mentioned,  and  im-  l^ey  ^1 
prisoning  him,  and  keeping  and  detaining  him  in  prison  for.  the  said  time  dam  capias 
in  the  said  first  count  mentioned,  above  supposed  to  have  been  done  by  the  ^J^jf^ 
said  defendant,]  be  the  said  defendant,  by  leave,  &c:  [actio  rum,  as  ante,  Rc_  '"~ 
906.] — Because  he  says,  that  one  £.  F.  before  the  said  time  when,  &&  0fweji3g~ 

to  wit,  in  —  Term,  in  the- year  of  the  reign,  &c.   [state  the  recov-  meat. 

ery  of  the  judgment  in  debt  or  assumpsit,  and  the  reference  to^the  record,  IJeJ»dant 
as  in  the  forms,  ante,  482  to  493,  and  then  proceed  as  follows  :] — And  n^  issued 
the  said  defendant  in  fact  further  saith,  that  he  the  said  defendant,  before  ca.  %a. 
and  at  the  said  time  when,  &c.  was,  and  from  thenceforth  hath  been,  and  still 
is,  one  of  the  attornies  of  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  (or,  if  in  C.  P.  "  of  the  Bench  aforesaid/')  and  that 

(d)  If  the  defendants  justify  an  arrest  at  235. — Ante,  vol.  i.  Index,  "  Process."  In 
another  place  or  time  than  that  mentioned  case  of  writs  of  execution,  no  return  need 
in  the  declaration,  there  may  be  occasion    be  stated.  10  Bast,  82. — Willes,  126. 

here  for  a  traverse,  as  ante,  1074;  and  see  (/)  See  forms,  9  Wentw.  351,  and  la- 
the precedents,  3  Lev.  63.  Cro.  Eliz.  860.  dex,  cxv.  dec. — Com.  Dig.  Pleader,  3  M.  24. 

(e)  See  forms,  Lutw.  236.  .If  the  sheriff,  In  a  justification  under  a  ca.  ta.  by  the 
or  the  officer  to  whom  mesne  process  is  di-  plaintiff  in  the  former  suit,  or  his  attorney, 
rected,  justify  imprisonment  by  force  of  he  must  state  the  judgment  as  well  as  the 
such  process,  he  must  show  the  writ  to  be  execution,  1  Salk.  409.  and  the  officer  should 
returned,  but  the  bailiff  who  has  a  warrant  not  join  with  him,  if  there  be  any  doubt  as 
from  the  sheriff,  or  any  person  who  acts  in  to  the  regularity  of  the  judgment,  2  StBa. 
his  aid,  need  not,  1  Salk.  409.  12  Mod.  296.  1184. 

—Com.  Pig.  Header,  3  M.  24.-6  T.  B. 
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T0  being  such  attorney,  and  the  said  judgment  so  recovered  by  the  said  E.  F. 
msogs*  as  aforesaid,  being  m  full  force,  and  the  damages  therein  mentioned,  and 
imprison-  so  adjudged  to  the  said  E.  F.  as  aforesaid,  unpaid  and  unsatisfied,  he  the 

"^     said  defendant,  before  the  said  time  when,  &c.  to  wit,  on  the in 

the year  aforesaid,  as  the  lawful  attorney  of  and  fop  the  said  E.  F. 

in  that  behalf,  and  by  virtue  of  his  retainer  in  that  behalf,  eaused  to  be 
issued  out  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, (or,  if  in  <J.  P.  "  of  the  Bench  aforesaid,")  at  Westminster  afor* 
said,  upon  the  said  judgment,  a  certain  writ  of  our  said  lord  the  king, 
called  a  capias  ad  satisfaciendum  against  the  said  plaintiff,  directed  to  the 
sheriffs  of  London,  by  which  said  writ  our  said  lord  the  king  commanded, 
^tiTOryof  4^  [here  state  the  ca.  sa.  as  ante,  417,  and  then  proceed  as  follows:] 
fendant  to  'which  said  writ  he  the  said  defendant,  as  such  attorney  for  the  said  E.  F. 
sheriffs  of  as  aforesaid,  and  as  he  lawfully  might,  afterwards,  and  before  the  return 

Loudon*     thereof,  and  also  before  the  said  time  when,  &c.  to  wit,  on  the day 

of A.  D.  — —  at,  &c.  (venue)  aforesaid,  delivered  to  one esq. 

[10892  and — ■ — esq.  who  then  and  from  'thenceforth,  until,  and  at  and  after  the 
said  time  when,  &c.  were  sheriffs  of  [London],  to  be  executed  in  due 
Tfce  cap-  form  0f  tow  (jf)  .  j>y  virtue  of  which  said  writ,  the  said  sheriffs  of  [Lon- 
don,]- afterwards,  and  before  the  return  of  the  said  writ,  to  wit  on  the 
day  and  year  in  the  said  declaration  mentioned,  being  the  said  time  when, 
&c.  and  within  their  bailiwiok  as  puch  sheriffs,  that  is  to  say,  at  [.London] 
aforesaid  took  and  arrested  the  said  plaintiff  by  his  body,  and  kept  and 
detained  him  in  their  custody,  under  and  by  virtue  of  the  said  writ,  and 
for  the  cause  therein  specified,  for  the  said  time  in  the  said  declaration 
mentioned,  as  they  lawfully  might,  which  is  the  said  supposed  trespass  in 
the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  complained  against  him  the  said  defendant.  And  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 

The  like  by  [First  plea,  general,  issue,  as  ants,  1061;  second  plea,  as  follows:] — 
!i^5s  And  for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said 
der  a  writ"  plaintiff  in  the  said  first  count  of  the  said  declaration  mentioned,  and  im- 
of  ca.  $a.  prisoning  him,  and  keeping  and  detaining  him  in  prison  for  the  said  time 
(*)*  in  the  said  first  count  of  the  said  declaration  mentioned,  and  above  sup- 

•  posed  to  have  been  done  by  the  said  defendant  (i),]  he  the  said  defendant 
by  leave,  &c.  [actio  non,  as  ante,  906,]  because  he  says,  that. one  E.  F. 

before  the  said  time  when,  &c.  to  wit,  in Term,  in  the— — year  of 

the  reign  of  our  said  lord  the  now  king,  sued  and  prosecuted  out  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  (or,  if  in  O. 
P.  "  out  of  the  court  of  our  said  lord  the  king  of  the  Bench,")  (the  said 
court  then  and  still  being  held  at  Westminster,  in  the  county  of  Middle- 
sex) a  certain  writ  of  our  said  lord  the  now  king,  called  a  capias  ad  sat- 
isfaciendum, against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by 

'         which  said  writ  our  said  lord  the  king  commanded  (&)  the  said  sheriff  that 

he  should  take  the  said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and         | 

(g)  In  another  form  the  sheriff's  warrant  the  judgment.  Id.  ibid.  ' 

was  stated,  9  Wentw.  351  j  but  see  16  East,        (»)  This  enumeration  of -the  trespass  must  t 

82.  depend  on  the  statements  in  the  declaration, 

(h)  See  the  notes  to  the  last  form,  Com.  and  is  in  many  cases  not  necessary. 
Dig.  Pleader,  3  M.  24.    If  the  sheriff,  or  his       (k)  Examine  carefully  with  the  writ, 
officer,  plead  separately,  he  need  not  state 
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him  safely  keep,  so  that  he  might  have  his  body  before  our  said  lord  the       to 
king,  (or,  if  in  C.  P.  "  before  his  majesty's  justices  of  the  Bench ,")    ******»• 

*at  Westminster,  on  ■        next  after ,  then  next  and  now  last  past,  to  impekjow- 

satisfy  the  said  E.  F.  for  £ —  which  in  the  said  court  of  our  said  lord  the  "an 
now  king  before  the  king  himself,  (or,  if  in  C.  P.  "  before  his  majesty's  yj[^* 
justices  of  the  Bench  aforesaid,")  at  Westminster  aforesaid,  were  award- 
ed to  U^  said  E.  F.  for  his  damages,  which  he  had  sustaind  as  well  by 
reason  of  the  .not  performing  certain  promises  and  undertaking,  made  by 
the  said  plaintiff  to  the  said  £.  F.  as  for  his  Costs  and  charges,  whereof 
the  said  plaintiff  was  convicted,  and  that  the  said  sheriff  should  have  there 
that  writ ;  which  said  writ  was  afterwards,  and  before  the  return  thereof, 

and  also  before  the  said  time  when,  &c.  to  wit,  on  the day  of  — — , 

A-   D.  ,  at,  &c.  (venue)  aforesaid,  delivered  to  one ,  esq.  who 

then  and  from  thenceforth,  until,  and  at  and  after  the  said  time  when,  &c. 

was  sheriff  of aforesaid,  to  be  executed  in  due  form  of  law  ;  where-  ^arrantt0 

upon  he  the  said ,  so  being  such  sheriff  of as  aforesaid,  after-  defendant. 

wards,  and  before  the  return  of  the  said  writ,  and  also  before  the  said  time 
when,  &c.  iq  wit,  on,  &c.  last  aforesaid,  for  having  execution  of  the  said 
writ,  made  his  warrant  in  writing,  sealed  with  the  seal  of  his  said  office 

of  sheriff  of aforesaid,  and  then  and  there  directed  the  same  to  the 

said  defendant,  who  then  and  there,  and  until  and  at  and  after  the  said 
time  when,  &c.  was  baiKff  %of  the  said  sheriff  of ,  and  by  the  said  war- 
rant commanded  him  that  he  should  take  the  said  plaintiff,  if  he  should  be 
found  within  the  said  sheriff's  bailiwick,  and  him  safely  keep,  so  that 
he  the  said  sheriff  might  have  his  body  before  our  said  lord  the  king,  (or, 
if  in  C.  P.  "  before  his  majesty's  justices  of  the  Bench,")  at  West- 
minster, on  the  said next  after ,  to  satisfy  the  said  E»  F;  for  his 

damages  aforesaid,  by  him  in  form  aforesaid  recovered,  according  to  the 
exigency  of  the  said  writ ;  whieh  said  warrant  afterwards,  and  before  the 
return  of  the  said  writ,  and  also  before  the  said  time  when,  &c.  to  wit, 
on,  &o.  last  aforesaid,  at,  &c.  (venue}  aforesaid,  was  delivered  to  the  said 
defendant  to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said 
warrant  the  said  defendant,  as  such  sheriff's  officer  as  aforesaid,  afterwards 
And  before  the  return  of  the  said  writ,  to  wit,  on  the  same  day  and  year 

*  in  the  said  declaration  mentioned,  being  the  said  time  when,  &c.  within  the 

bailiwick  of  the  said  then  sheriff  of aforesaid,  that  is  to  say,  at,  &c. 

(venue)  aforesaid,  in*  execution  of  the  said  warrant,  gently  laid  his  hands 
upon  the  said  plaintiff  to  take  and  arrest  him  by  virtue  of  the  said  writ  and        . 
warrant,  and  did  then  and  there  arrest  and  take  him  into  'custody  by  vir>  ^e^e 
tue  of  the  said  writ  and  warrant,  and  kept  and  detuned  him  in  custody  warrant. 
by  virtue  of  the  said  writ  and  warrant,  and  for  the  cause  therein  mention-  [*109rj 
ed,  and  in  the  said  writ  specified  lor  the  said  time  in  the  said  declaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid ;  which  are  the 
said  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  plaintiff  hath  above  thereof  complained- against  him* 
And  this  (0,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 

form.'] 

[First  plea,  general  issue,  as  ante,  1061;  second  plea,  actio  non,  as  Pleajusti- 
anie,  906.     If  only  part  of  the  trespass  can  be  justified  in  law,  then  con-  £JJSsjdi£ 

(7)  If  the  venue  be  in  a  different  place  to  that  in  which  the  attest  was  made,  it  may  be 

wimmiF  to  insert  a  sneeml  traverse. 


necessary  to  insert  a  special  traverse 
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fine  ihaplea  to  those  trespasses  which  can  he  justified.] — Because  he  says, 
that  before  the  said  time  when,  &c.  at  the  court  of  the  king's  palace  of 
Westminster,  held  at  Southwark,  in  the  county  of  Surrey,  -within  the  ju- 
risdiction of  the  said  court,  on,  &c.  before  H*  T.  C.  who  then  and  there, 
and  from  thenoe  until  the  time  of  the  issuing  of  the  writ  hereinafter  men- 
tioned, was  steward  of  the  same  court,  J.  W.  by  the  consideration  and 
judgment  of  the  same  court,  recovered  against  the  said  plaintiff  £*—>  which 
the  dame  court  there  adjudged  to  Urn  for  his  damages,  costs,  and  charges, 
which  he  had  sustained  m  a  certain  plea  of  trespass  on  the  case  by  the 
said  J.  W.  against  the  said  plaintiff,  in  the  said  court  there  lately  prose- 
cuted, whereof,  the  said  plaintiff  was  convieted,  as  by  the  record  of  the 
proceedings  therein  still  remaining  in  that  court  more. fully  appears.  And 
the  said  defendant  further  says,  that  the  said  J.  W.  for  having  execution 
of  the  said  judgment,  afterwards,  to  wit,  on,  &c.  (day  of  issuing  writ,  or 
about  it)  sued  and  prosecuted  out  of  the  said  court  a  certain  writ  of  oar 
said  lora  the  king,  called  a  ca.  sa.  upon  the  said  judgment,  against  the 
Said  plaintiff,  directed  (m)  to  the  bearers  of  the  virges  of  our  said  lord  the 
king's  household,  officers  and  ministers  of  the  court  of  his  palace  of  West- 
minster, and  every  of  them,  greeting,  commanding  them  and  every  of 
them,  or  one  of  them,  to  take  the  said  plaintiff  if  he  should  be  found  with- 
in the  jurisdiction  of  the  said  court,  and  him  safely  to  keep,  so  that  they 
or  <me  of  them  might  have  his  body  before  the  judge  of  the  said  court,  at 
the  then  next  court  of-  the  palace  of  Westminster  aforesaid,  on,  &c.  to  be 
held  at  Southwark  aforesaid,  in  the  said -county  of  Surrey,  to  satisfy  the 
said  J.  W.  £ — ,  which  to  him  the  said  J.  W.  in  the  said  court  were  ad- 
judged, for  damages,  costs,  and  charges,  which  he  sustained  in  a  certain 
plea  of  trespass  on  the  case  by  the  said  J.  W.  against  the  said  plaintiff, 
in  the  said  court  then  lately  prosecuted,  whereof  the  said  plaintiff  was 
convicted ;  and  the  said  bearers  should  there  then  have  that  -writ,  which 
said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  bearers 
as  afterwards,  was  duly  indorsed  with  a. direction  to  the  said  bearers  to 
beware  that  the  said  L.  was  not  privileged  or  protected,  and  requiring 
them  to  take  £ — ,  which  said  writ  so  indorsed  afterwards,  and  before  the 
return  thereof,  and  before  the  said  time  when,  &c.  to  wit,  on,  Ac.  at 
Southwark  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  the  said  court  of  the  palace  aforesaid ;  was  delivered  to  the  said  de- 
fendant, who  then  and  from  thence,  and  at  and  after  the  return  of  the  said 
writ,  was  one  of  the  bearers  of  the  virges  of  the  said  king's  household, 
and  an  officer  and  minister  of  the  said  court  of  the  palace  aforesaid,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said  writ  he  the  said  de- 
fendant so  being  one  such  bearer,  officer,  and  minister  as  afordsaid,  after- 
wards and  before  the  return  of  the  said  writ,  to  wit,  on  the  Baid,  &c.  (day 
in  the  declaration)  at  Southwark  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  in  execution  of  the  said  writ, 
gently  laid  his  hands  upon  the  said  plaintiff,  in  order  to  arrest  him  for  the 
cause  aforesaid,  and  did  then  and  there  accordingly  arrest  him  for  the 
cause  aforesaid,  and  imprisoned  and  kept,  and  detained  him  in  prison 
there,  and  within  the  jurisdiction  aforesaid,  for  a  certain  time,  to  wit,  for 
the  space  of  time  in  the  said  declaration  mentioned,  as  it  was  lawful  for 


(»)  Take  care  to  set  out  the  writ  accurately,  and  examine  therewith. 
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him  to  do  fertile  eauae  aforesaid,  which  at*  the  same -supposed  trespasses *o 

in  the  introductory  part  of  this  plea  mentioned,  whereof  the  said  plaintiff 
hath  above  complained  against  the  said  defendant ;  without  this,  that  be 
the  said  plaintiff  was  or  is  guilty  of  the  premises  aforesaid,  at,  fcc.  (ve-     mm 
ma*)  or  elsewhere,  out  of  the  jurisdiction  of  the  said  court ;  and  this  he  is     ™DB* 
ready  to  verify,  kc.^-[Conclude  with  a  verification,  as  ante,  907,  sixth 
jonnJ\ 


_     \j  general  issue,  1061 ;  second,  after  enumerating  the  trespass  Plea  of 
intended  to  be  justified,  if  necessary  so  to  do,  actio  non,  as  ante,  906.] —  justinca- 
Becanse  he  says,  that  just  before  the  said  times  when,  fcc.  in  the  said  ^wrant  of 
declaration  mentioned,  to  wit,  on  the  said,  &c.  at,  kc.  (venue),  the  said  amaips- 
plaintiff,  with  force  and  arms,  &c.  [here  state  the  cause  for  which  the  war-  trate^8P 
rant  was  taken  out,  which,  in  the  case  in  question,  was  as  follows .-]   made  assa    ^' 
an  assault  upon  the  said  defendant,  and  then  and  there  beat  and  ill-treated 
the  said  defendant,  in  breach  and  violation  of  the  peace  of  our  Lord  the 
now  king,  whereupon  the  said  defendant,  afterwards,  to  wit,  on,  Ac.  at, 
Ac.  duly  applied  to  C.  esq.  he  then  and  ,there  being  one  of  the  justices  of 
our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the 
long,  in  and  for  the  said  county  of  M.  and  then  and  there  duly  made  oath 
of  the  said  last-mentioned  trespasses  committed  by  the  said  plaintiff  on  the 
said  defendant  as  last  aforesaid ;  and  thereupon  the  said  G.  so  being  such 
justice  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  duly  made  and  issued  his  said  certain  warrant,  under  his  hand  and 
seal,  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  directed  (o)  to 
all  constables  and  his  majesty's  officers  of  the  peace,  whom  the  same  war- 
rant might  concern,  ana  thereby  commanded  them,  and  every  of  them, 
upon  (p)  sight  thereof,  to  take  and  bring  before  him  the  said  justice,  or 
some  other  of  his  majesty's  justices  of  the  peace  for  the  said  county,  the 
body  of  the  said  plaintiff  to  answer  all  such  matters  and  things  as  in  his 
majesty's  behalf  should  be  objected  against  him  the  said  plaintiff  by  the 

said  defendant,  for  assaulting  and  beating  the  said  defendant  on  the 

day  of  ■         in  the  said  county,  in  breach  of  the  peace  of  our  said  lord 
the  king,  which  said  warrant,  afterwards,  #and  before  the  said  time  when,  [  *1092] 
&c.  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  the  said  defend- 
ant duly  caused  to  be  delivered  to  one who  then  and  from  thence, 

and  until  the  said  time  when,  Ac.  was  a  constable  and  peace-officer  in 
and  for  the  said  county  of  M.  in  due  form  of  law  to  be  executed,  by  vir- 
tue of  which  said  warrant,  he  the  said so  being  such. constable  and 

peace-officer  as  aforesaid,  and  the  said  defendant,  in  his  aid  and  assistance, 
and  by  his  command,  afterwards,  to  wit,  at  the  said  time  when,  &c.  that 
is  to  say,  on,  &c.  gently  kid  their  hands  on  the  said  plaintiff  in  order  to 
take,  and  did  then  and  there  take  the  said  plaintiff  into  the  custody  of  tha 
said ,  until  the  said  defendant  afterwards,  and  as  soon  as  conveni- 
ently could  be,  was  carried  in  the  said  county  of  M.,  to  and  before  the 
said  C.  then  being  one  of  his  majesty's  justices  aforesaid,  to  keep  the 

» 

(»)  Thooflh  this  defense  may  be  given  in  excess  which  he  might  otherwise  give  in 

evidence  under  the  general  issue,  (see  Com.  evidence  by  surprise!  in  answer  to  the  de- 

0ig.    Pleader,  3  M.  23-— Holt's  C.  N.  P.  fense  under  the  general  issue. 

478,)  yet  it  is  frequently  advisable  to  plead  (o)  Let  this  agree  with  the  direction  of  the 

the  matter  specialty!  as  it  tends  to  diminish  warrant, 

the  evidence  on  the  part  of  the  defendant,  (p)  Letthis  agree  with  the  command  as 


amJoompeto  the  ptaintin  to  new  assign  any    stated  in  the  warrant. 

Vol.  m.  22 
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peace  in  and  for  the  said  county  of  M.  for  examfoatton  concerning  the 
premises,  and  on  that  occasion  the  said  plaintiff  was  necessarily  and  un- 
avoidably imprisoned,  and  kept  and  detained  in  prison  for  the  said  spaoe 
of  time  in  the.said  declaration  mentioned,  and  the  said  defendant  com- 
mitted the  said  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof  complained, 
which  are  the  said  several  supposed  trespasses  in  the  said  declaration  men- 
tioned, and  whereof  the  said  plaintiff  hath  above  complained  against  him ; 
without  this,  that  the  said  defendant  was  guilty  of  the  said  supposed  tres- 
passes in  the  said  declaration  mentioned,  or  any  or  either  of  them,  else- 
where than  in  the  said  county  of  M.  and  in  taking  and  carrying  the  said 
plaintiff  in  the  said  county  of  M.  to  and  before  the  said  C.  as  aforesaid,  or 

at  any  time  there,  on  the  said day  of and  in  execution  of  the 

said  warrant.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  form.'] 

CD.) 

ats.  >  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  fot- 
A.  B.  )  lows :  ] — And  for  a  further  plea  in  this  'behalf,  as  to  the  seizing 
and  taking  the  said  cattle  of  the  said  plaintiff  in  the  said  first  count  of  the 
said  declaration  mentioned,  and  leading  and  driving  away  the  same,  and 

impounding  and  keeping  the  same  for  the  space  of ,  part  of  the  said 

time  in  the  said  first  count  mentioned,  and  until  the  said  plaintiff  was 
forced  and  obliged  to  pay  the  said  sum  of  £ —  in  the  said  first  count  men- 
tioned, and  to  have  the  same  released  and  restored  to  the  said  plaintiff,  as  in 
the  said  first  count  mentioned  (r)  the  said  defendant  by  leave,  &c.  [actio 
non,  as  ante,  906,  third  form,']  because  he  says,  that  the  said  defendant, 
before  and  at  the  said  time  when,  &c.  was  lawfully  possessed  (*)  of  a  cer- 
tain close,  with  the  appurtenances,  called  — —  (£),  situate  in  the  parish 
aforesaid,  in  the  county  aforesaid  (u)  ;  and  because  the  said  cattle  in  the 
said  first  count  mentioned,  before  and  at  the  said  time  when,  &c.  in  the 
said  first  count  mentioned,  were  wrongfully  in  the  said  close  of  the  said 
defendant,  in  which,  &c.  eating  and  depasturing  the  grass  and  herbage  of 
the  said  defendant  there  then  growing,  and  doing  damage  there  to  the  said 
defendant,  he  the  said  defendant,  at  the  said  time  when,  &c.  seized  and 
took  the  said  cattle  in  the  said  declaration  mentioned,  in  the  said  close  of 
the  said  defendant,  so  doing  damage  therein  as  aforesaid,  as  a  distress  for 
the  said  damage,  and  led  and  drove  away  the  same  out  of  the  same  close, 
in  which,  &c.  to  a  certain  common  pound  in  the  parish  aforesaid,  and 
there  impounded  the  same,  and  kept  the  same  impounded  for  the  said 


(q)  See  forms,  9  Wentw.  Index,  bari. 
tail,  lxxvi.  lxviii.— 3  Wils.  20.— Morg.  638. 
r-Plead.  A.  486,  and  the  law,  Com.  Dig. 
Pleader,  3  M.  26.  See  a  form  of  avowry  in 
replevin  as  copyholder,  and  notes,  ante, 
1059.  -  See  a  plea,  justifying  an  entry  into 
premises  to  make  a  distress  for  rent,  post, 
1106.  In  replevin,  we  have  ssen  that 
it  is  necessary  in  the  plea  to  set  forth  the 
defendant's  title,  but  in  trespass,  it  is  suffi- 
cient to  state  that  the  defendant  was  "  7<w»- 
fully  possessed,"  ante,  1054,  notes  /.  and  r. 
— 1  Saund.  221,  note  1.— 1  East,  212.  If 
the  defendant  justify  as  servant  of  another, 
state  in  the  commencement  of  the  plea,  that 
one  £.  F.  was  possessed,  Atc.'and  in  stating 
the  distress,  say ,  that  "he  the  said  defend- 


ant, as  the  servant  of  the  said  E.  F.  and  by 
his  command,  at  the  said  time  when,  &c 
seised,  &c."  see  1  Saund.  221. 

(r)  This  enumeration  of  ihe  trespasses  in- 
tended to  be  justified,  must  depend  on  the 
statement  in  the  declaration,  and  in  many 
cases  may  be  unnecessary. 

(s)  This  is  sufficient,  2  Salk.  643.-4  M. 
&  S.  392.— 16  East,  343. 

(#)  Or,  "abutting,  &c»  setting  out  the 
abuttals,  as  ante,  868. 

(ti)  This  is  necessary,  6  Mod.  117,  and  if 
the  parish  or  place  be  different  to  that  stat- 
ed in  the  declaration,  the  plea  should  con- 
clude with  a  traverse,  see  ante,  voL  i.  In- 
dex. "2V**rse.»  Ante,  1074.— See  1 
Saund.  221,  n.  1.— 2  SeDt.  453. 
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frpace  of  fine  in  the  introductory  part  of  this  plea,  and  in  the  said  dec-       to 
laration  mentioned,  and  until  (he  said  plaintiff  paid  to  the  said  defendant  **S0VLL 
the  said  sum  of  £ — in  the  said  first  count  mentioned,  to  have  the  same 
released  and  restored  to  die  said  plaintiff,  as  and  for  the  same,  then  and 
there  being  a  reasonable  satisfaction  for  the  said  damage  so  done  by  the 
said  cattle  as  aforesaid  (w),  *as  it  was  lawful  for  the  said  defendant  to  do  [1094] 
for  the  cause  aforesaid ;  which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  thereof  complained  against  the  said  defendant.    And  this, 
kc— [Conclude  with  a  verification,  ae  ante,  907,  eixth  form.] 

m 

[Fir et  plea,  general ieeue,  ae  ante,  1061 ;  eeeondplea,  ae  follow*:] —  mpouwddto 
And  for  a  farther  plea  in  tins  behalf  [as  to  the  seising,  taking,  removing,   ™^"? 
and  carrying  away  the  said  goods  and  chattels  in  the  said declarationmen-  feasant. 
tioned  (y)]  the  said  defendant,  by  leave,  &c.  [actio  non,  ftc.  ae  cade,  906,  Justifica- 
tkird  form,]   because  he  saith,  that  before  and  at  the  said  time  when, tlOD  °™* 
&o.  he  the  said  defendant  was  lawfully  possessed  of  a  certain  close  call-  goods  to  a 

ed ,  [or  of  no  name,']  situate  at,  &e.  and  because  the  said  goods  and  small  dis- 

chattels  in  the  said  last  count  mentioned,  before  and  at  the  said  time  taace»^e- 
when,  fco.  in  the  said  last  count  mentioned,  were  wrongfully  in  and  upon  same  were 
the  said  close  or  peice  or  parcel  of  land,  encumbering  the  same,  and  doing  encumber- 
damage  there. to  the  said  defendant,  he  the  said  defendant,  at  the  said  time  ^^f^ 
when,  &c.  in  the  said  last  count  mentioned,  seized  and  took  the  said  (X). 
goods  and  chattels  in  the  said  last  count  mentioned,  in  the  said  close, 
peice,  or  parcel  of  land,  so  encumbering  the  same  as  aforesaid,  and  re- 
moved ana*  carried  away  the  same  to  a  small  and  convenient  distance,  to 
wit,  in  the  parish  aforesaid,  and  there  left  the  same  for  the  use  (z)  of  the 
and  plaintiff,  doing  no  unnecessary  damage  to  the  said  goods'  and  chat- 
tels, on  the  occasion  aforesaid,  and  as  he  lawfully  might  for  the  cause 
afor&aid;  which  are  the  same  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  htm  the  said  defendant    And  this,  &c. — 
£  Conclude  wtK  a  verification,  ae  ante,  907,  eixth  form.] 

And  for  a  further  plea  [actio  non,  ae  ante,  906,1  because  he  says,  that  *svov*l 

a  certain  river  sailed  the  river runniilg  and  flowing  in  the  county  ^s^Sce? 

aforesaid,  for  a  long  time  before  and  at  the  time  of  the  committing  of  the  piea  to 
said  supposed  trespasses,  was  and  still  is  a  common  and  public  navigable  trespass  for 
river  and  highway  for  all  the  liege  subjects  of  our  said  lord  the  king,  with  J*™0™*? 
their  barges  and  other  vessels,  to  navigate,  pass,  repass,  and  labor,  in  and  fe^jUti- 
along  the  same,  at  their  free  will  and  pleasure ;  and  the  said  defendant  tying  on 
further  saith,  that  because  the  said  tunnels  in  the  said  declaration  mention-  ^^nd 

nels  were 

(w)  These  averments  must  dopend  on  the  common  nuisance  either  at  land  or  by  wa-  withdraw, 

statements  in  the  declaration,  and  may  be  in  ter.    Hale  de  Port.  Mar.  p.  2.  c.  7.    An  en-  ing  water 

some  cases  unnecessary.  try  to  abate  a  nuisance,  which  is  dangerous  from  a 

(x)  See  notes  to  the  last  form.  to  the  public  safety,  and  which  requires  hn-  public  riv- 

(y)  If  the  declaration  be  only  for  the  tak-  mediate  abatement,  may  be  made  without  er  («). 

ing  of  the  goods,  this  enumeration,  of  the  and  demand ;  for  necessity  will  justify  an 

trespasses  intended  to  be  justified  would  be  immediate  entry.    But  where  there   is  no 

unnecessary.  such  necessity,  some  application  and  notice 

(z)  This  is  traversable,  and  when  to  tea-  must  be  made  and  given  to  the  owner  of  the 

Terse  it,  see  4  T.  E.  364 ;  and  what  remov-  soil  to  abate  the  nuisance.    See  the  law  and 

al  is  justifiable,  and  to  where,  see  1  Stark,  authorities  in  3  D.  &  R.  556.-2  B.  fc  C. 

173.  302,  S.  C.   As  to  the  right  to  obstruct  the  en- 

(a)  Any  one  may  justify  the  removal  of  a  croachmente  of  the  sea,  see  8  B.  &  C,  3C5. 
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tq  ed,  at  the  said  time  when,  fce.  had  been  and  then  were  wrongfafly,  nnknr* 
PBE3OTTAL  jy|y  ^  uajagtly  kept  and  continued  open  between  the  aaid  river  and  the 
"  ******  gaid  deepening  fen,  so  that  divers  large  quantities  of  the  water  of  the  said 
removal  river  through  the  said  tunnels  escaped  from  the  said  river,  and  thereby 
°vmkKORC  ****  water  necettar7  for  navigating  the  said  river  became  and  was  greatly 
diminished  and  lowered,  and  thereby  the  hege  subjects  of  oar  said  lord  the 
long  were  hindered  and  prevented  from  navigating  and  using  the  said  river 
so  freely  and  advantageously  as  they  otherwise  might  and  would  and  ought 
to  have  done,  therefore  he  the  said  defendant,  being  a  liege  subject  of  our 
said  lord  the  king  at  the  said  time  when,  &e.  in  order  to  abate  and  remove 
the  said  nuisance,  and  to  hinder  and  prevent  the  water  in  the  said  river, 
necessary  to  keep  and  continue  the  same  navigable,  from  escaping  from 
the  said  river  through  the  said  tunnels,  did  necesBsrialy  enter  the  said  deep 
ening  fen,  and  durtup,  force  up,  pull  up,  stop  up,  and  a  little  injure  the  said 
tunnels  of  the  said  plaintafis,  bo  wrongfully,  unlawfully,  and  injuriously 
kept  and  continued  open  as  aforesaid,  and  hindered  and  prevented  the 
water  in  the  said  river  from  running  and  escaping  from  the  same,  by  and 
through  the  said  tunnels,  and  in  so  doing  neoessarily  broke  to  pieces  and 
damaged  divers  parts  of  the  said  tunnels,  and  committed  the  other  suppos- 
ed trespasses,  and  the  materials  thereof  coming  and  arising,  to  wit,  the 
said  materials,  and  goods  and  chattels,  in  the  said  declaration  mentioned, 
,  removed  to  a  small  and  convenient  instance,  and  then  and  there  laid  and 
left  the  same  for  the  use  of  the  said  plaintifls,  doing  as  little  damage  to  the 
said  plaintiffs  as  he  possibly  could  on  the  occasions  aforesaid,  and  as  he 
lawfully  might  for  the  cause  aforesaid,  and  which  are  the  said  supposed 
trespasses  in  the  said  declaration  mentioned.  And  this  he  the  said  de> 
fendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plain* 
tifis  ought  to  have  or  maintain  their  aforesaid  action  thereof  against 
him,  &c. 

distress       [First  plea,not  guilty,  as  ante,  1061 ;  second  plea,  actio  non,  as  ante, 
yo&xbht.  9og%    jf  au  trespasses  in  the  declaration  cannot  be  justified  under  a  die* 

ji^f^Kkjf  **••  fw  rent>  t"£n  confine  A*  pt*a  **&  justification  accordingly  J\ — Be- 
undera  cause  they  say,  that  the  said  plaintiff,  (or, "  one  E.  F.")  for  a  long  time, 
^5re^for  to  *it,  for  the  space  of  one  (the  time  during  which  the  rent  distrained  for 
("'  was  accruing  due,}  year  next,  before  and  on  the  29th  day  of  September, 
A.  D.  1830,  (the  day  when  the  rent  fell  due,')  and  from  thence,  until,  and 
at  the  said  time  when,  &c.  held  and  enjoyed  the  said  dwelling-house  (as 
in  the  declaration)  in  which,  as  tenant  thereof  to  the  said  defendant,  C* 
D.  (or,  "  to  one  J.  B.")  under  and  by  virtue  of  a  certain  demise  there* 
of,  heretofore  made,  at  and  under  the  yearly  rent  of  £40,  payable  qua*» 
terly,  that  is  to  say,  on,  &c.  (state  the  quarterly  days,  and  describe  the 

terms  of  the  tenancy  as  to  the  payment  of  rent  accurately)  ,the by  even 

and  equal  portions ;  and  the  said  defendants  farther  say,  that  on  the  day 
and  year  last  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £40,  of 
the  rent  aforesaid,  for  one  year  (according  to  the  fad)  of  the  said  term, 

(»)  By  the  11  Geo.  2.  c.  19.  s.  21,  this  de-    narrow  the  issue  and  the  evidence  at  the 
tense,  where  the  distress  is  on  the  demised    trial.    When  the  distress  is  off  the  demised 


Semises,  may  he  given  in  evidence  under    premises,  as  in  cases  of  fraudulent  remeval, 
e  general  issue.    But  it  may  be  frequently    fee.  the  defense  must  be  pleaded  specially, 
advisable  to  plead  H  specially,  in  order  to    1  Esp.  257.-4  Camp.  136.    See  poet,  1137. 
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endfeg  en  tbe  day  ind  year  last  aforesaid,  and  then  last  elapsed,  became      vo 
and  was  dne  and  payable  to  the  said  defendant,  C.  D.  (or," the  said  J.  ££££ 
B.")  and  at  the  said  time  when,  &c.  was  in  arrear  and  unpaid ;  where-  F>0*aaTT' 
fore  the  said  defendant,  O.  D.  ia  his  own  right,  and  the  said  defendant,  nawiaai 
6.  H,  as  the  bailiff  of  the  said  C.  D.  and  by  his  command,  on  the  said  "»*"*• 
first  day  when,  4c.  did  enter  into  and  npon  the  saki  dwelfag-house,  in 
which,  &c.  for  the  purpose,  and  in  order  to  sens,  take,  and  distrain,  and 
did  then  and  there  seiie,  take,  and  distrain  the  said  goods  and  chattels  m 
the  said  declaration  mentioned,  as  and  for  a'  distress  for  the  said  rent  so 
doe  and  in  arrear  as  aforesaid,  and  took  and  seised  the  same  thereon  as 
aneh  distress  as  aforesaid,  on  the  most  St  and  convenient  part  thereof  for 
that  purpose,  according  to  the  form  of  the  Stetate  in  each  case  made  and 
provided,  whioh  are  the  same  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned.    And  this  they  the  said  defendants  are  ready  to 
verify,  &c.  wherefore,  4c. — [ Conduit  wth  a  verificditn,  a$  <mU>  907.} 

[Firtt  pica,  general  issue,  a$  ante,  1061;  seoondplea,  mfolbmS]—    avwu** 
And  for  a  farther  plea  in  this  behalf,  [as  to  the  seising  and  taking  the  said  ™*™*T 
coals  in  the  said  font  covnt  of  the  said  declaration  mentioned,  and  keening  Jt^^ 
and  detaining  the  same  from  the  said  plaintiff,  for  a  certain  space  of  time,  uon  of  talc- 
to  wit,  for  the  spaoe  of  — —  pact  of  the  said  time  in  the  said  first  oonnt  ing  coals 
mentioned,  and  also  as  to  the  seising,  'taking,  and  carrying  away  the  said  JJJJjJ^i 
coals  in  the  said  last  count  mentioned,  and  converting  and  disposing  Acre,  tive  right 
of  as  therein  mentioned,]  the  said  defendant,  by  leave,  Jce.  says,  [actio  to  port  dn* 
*<m,  as  onto,  906,  third  /ormj  because  he  says,  that  long  before  and  at  V%W-i 
the  said  time  when,  Jcc.  one  B.  F.  was  and  still  is  soiled  in  hfe  demesne  ^  1UTOJ 
as  of  fee,  of  and  in  a  certain  ancient  port,  gont,  or  haven,  called  —  in  E  p 
the  river.*-—  in  the  county  of  —  and  that  he  the  said  E.  F.  and  ait  edof  a 
those  whose  estate  he  now  hath  and  at  the  said  times  when,  4c.  had  in  pott 
the  said  pert,  gont,  or  haven,  for  the  time  being,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  repaired  and  maintained,  and 
have  been  nsed  and  accustomed  to  repair  and  maintain,  and  of  right  ought  tkm  uTreT 
to  repair  and  maintain  the  said  port,  goat,  or  hsven,  when  and  as  often  as  pair. 
it  should  be  necessary,  at  his  and  their  own  proper  costs  and  charges,  for 
the  use  and  benefit  of  aH  persons  importing  and  exporting  goods  into  or 
out  of  the  said  port,  gont,  or  haven,  for  the  benefit  and  advantage  of  trade 
and  navigation  there :  And  that  he  the  mid  E.  F.  and  aH  those  whose 
estate  he  now  hath,  and  at  the  said  time  when,  fee.  hath,  of  and  in  the  said  ptescrip- 
port,  gont,  or  haven,  with  the  appurtenances,  from  time  whereof  the  me»  tive  right 
mory  of  man  is  not  to  the  contrary,  have  had,  received  and  taken,  and  j°P°n  *"* 
have  been  nsed  and  accustomed  to  have*  and  receive  and  take,  and  el 
right  oigkt  to  have  had,  and  received  and  taken,  and  still  of  right  onght 
to  have,  receive,  and  take,  of  and  from  every  ship  or  vessel  arriving  in 
the  said  port,  gont  or  haven,  with  upwards  of  ten  chaldrons  of  coal  on 
board  thereof,  and  unlading  the  samo  coals  there,  a  certain  reasonable  toll 
or  doty,  that  is  to  say,  four  bap  of  coals,  containing  respectively  divert, 

(«)  See  firms,  9  Wentw.    lad.   uam.  scriptipn  to  be "at  ukt  a  rmsmwbU  im*t$t?' 

uxzn 8  Wentw.  124.— 3  But.  1402.-—  and  another  that  the  port  doty  wa*  payable 

Lutw.  1519.— 2  "Wils.  95.— Ld.  Baym.  384.  by  persons  not  Uimg  kgotty  txempkd  from 

Another  plea  was  added,  stating  the  pie*  the  payment. 
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to       to  wit,  two  bushels,  and  when  and  at  often  at  the  said  toll  or  duty  hath 

LOOM  JJ.     -  "  --  --  _     _  ~        _  _ 

PIlOPglTY. 


1SBAOirAXl  been  and  remained  unpaid,  after  reasonable  request  and  demand  thereof 


made,  the  owners  and  proprietors  of  the  said  port,  gout,  or  haven,  for  (he 
sbuuu    time  being,  from  time  to  time,  from  time  whereof  the  memory  of  man  is 
F^T™sttT  nofc  *°  ^e  *>B*HKy»  b*ve  used  and  been  accustomed  to  seise  and  take  the 
And  t0  '    said  toll  or  duty,  and  to  earry  away  the  same,  and  to  convert  and  dispose 
seize  for     thereof  to  his  and  their  awn  use :  And  die  said  defendant  further  says, 
the  same,    tkat  before  either  of  the  said  times  when,  .&e.  a  certain  ship  *or  vend 
of  the  said  plaintiff,  with  a  greater  quantity  than  ten  chaldrons  of  coal,  to 
JJ^Jted  •    wit,  twenty  chaldrons  of  coal  on  board  thereof,  arrived  in  the  said  port, 
toUs.      m  go**)  or  oftrai*  to  wit,  at,  &c.  (vemu)  aforesaid,  and  did  there  before 
f  *1096]  either  of  theeaid  times  when,  unlade  the  said  last-mentioned  quantity  of 
ooals,  by  reason  whereof  a  certain  toll  or  duty,  to  wit,  ■■      bags  of  coals 
g.       ,    containing  respectively  divers,  to  wit,  two  bushels,  became  and  was  due 
defendant   an(*  p*y*bk  from  the  said  plaintiff  to  the  said  E.  F.    Whereupon  the  said 
as  servant  defendant,  just  before  the  said  first  time  when,  &o.  to  wit,  on  the  day  and 
of  E.  F.     year  -m  ^e  ggj^  declaration  mentioned,  as  the  servant  of  the  said  E.  F. 
and  by  his  command,  in  the  said  port,  gout,  or  haven,  demanded  of  and 
from  the  said  plaintiff,  the  said  toll  or  duty  for  the  said  coals,  for  and  on 
account  of  the  said  E.  R  whereupon  the  said  plaintiff  then  and  there  re* 
fused  to  pay  or  deliver  the  same,  and  thereupon  the  said  defendant,  at  the 
said  times  when,  &e,  in  the  said  port,  gout,  or  haven,  as  such  servant  of 
the  said  E.  F.  and  by  his  command,  seized,  took,  and  carried  away  the 
said  ■     ■■  bushels  of  coals  in  the  said  last  count  mentioned,  as  and  for  such 
toll  o*  duty  so  due  and  payable  as  aforesaid,  the  same  being  part  of  the 
said  coals  so  brought  into  the  said  port,  gout,  or  haven  as  aforesaid,  and 
kept  and  detained  the  same  for  the  said  space  of  time  in  the  said  first 
count  mentioned,  and  in  so  doing  and  in  separating,  and  dividing  and  meas- 
uring the  same,  from  the  said  coals  so  brought  into  the  said  port,  gout,  or 
haven  as  aforesaid,  did  necessarily  and  unavoidably  seiae  and  take,  and 
keep  and  detail  the  residue  of  the  said  coals,  whereof  the  said  coals  in  the 
said  first  count  mentioned  were  part  and  parcel,  for  the  said  space  of  time 
in  the  introductory  part  of.  tins  plea  mentioned,  the  same  being  a  reasona- 
ble time  for  that  purpose,  doing  no  unnecessary  damage  to  the  said  plain- 
tiff on  the  occasion  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid;  which*  are  the  same  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
thereof  complained  against  him;  without  this,  that  he  the  said  defendant  is 
guilty  of  the  said  seizing,  taking,  and  keeping,  and  detaining  the  said  coals 
in  the  said  first  count  mentioned,  or  of  seising,  tatting,  or  carrying  away 
the  said  coals  hi  the  said  last  count  mentioned,  at,  &c.  aforesaid,  or  else- 
where out  of  the  said  port,  gout,  or  haven,  in  the  river  —  aforesaid. 
And  this,  Ac. — [Conclude  with  a  verification,  a*  ante,.  907,  sixth  form.] 


JUSTIFYING}    \j*   Jjm  J 

££*£     *te.    [     *[ffir$t  plea,  general  itsue  to  the  whole ;  second  pleay  as  folr 

P10971  ^"  ^*  '  ^ow* :] — ^n<*  *or  a  ^urt^er  Pl°a  m  thu  behalf,  [as  to  the  shooting 
Flea  to  a  off,  firing-off,  and  discharging  the  said  gun,  in  the  said  first  count  of  the 
declaration  said  declaration  mentioned,  at,  towards,  and  against  the  said  dog,  in  that 
for  shoot.   countl  a]8Q  mentioned,  and  killing,  striking,  ami  wounding  the  said  dog, 
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above  supposed  to  have  been  done  by  the  said  defendant  <Y)]  he  the  said       *<> 
defendant  by  leave,   fee.  [actio  non,  jf-c]  because  be  says,  that  the  said  JJJJJJJJ 
dog,  in  the  said  first  connt  of  the  said  declaration  mentioned,  [before  the      .  . 
said  time  when,  &c.  in  that  count  mentioned,  had  been,  and  was  used  and  fog  &  &>g, 
accustomed  to  hart  and  Irony  sheep,  to  wit,  at,  fee.  (venue)  aforesaid.  J?^ 
And  the  said  defendant  farther  saith,  that  the*  said  dog  .being  so  used  and  accustom* 
accustomed  to  hurt  and  worry  sheep,]  just  before  the  said  time  when,  ****  bite 
Jtc.  to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned,  at  the,  ^S[££ 
Ac.  aforesaid,  was  hunting  and  wrrying  certain  sheep  of  one  E.  P-  of  and  h  wo*' 
great  value,  [in  a  certain  close  of  him  the  said  E.  F.  there  situate,]  for  ^"7*** 
which  reason,  and  because  the  said  dog  could  not  otherwise  be  restrained  ^  oJJj^gP 
or  hindered  from  hunting  and  worrying  the  said  sheep,  he  the  said  de»  F.inhb 
fendant,  at  the  said  time  when,   fee.  as  the  servant  of  the  said  E.  F.  and  j^"*^*11* 
by  his  command,  shot-off,  fired  off,  and  discharged  the  said  gun,  in  the  {EmE*  . 
said  first  count  of  the  said  declaration  mentioned,  at,  towards,  and  against  could  not 
the  said  dog,  and  then  and  there  shot,  hit,  struck  and  wounded  the  said  ^j*™*6 
dog,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  which  is  the  ^  ^^ni' 
said  supposed  trespass  in  the  introductory  part  of  this  plea  mentioned,  and  worrying 
whereof  the  said  plaintiff  hath  above  complained  against  the  said  defend-  ^  *H^' 
ant,  and  this,  ke. ;  wherefore,  fcc.  and,  kt.— [Third  plea  same  as  second,  aaservam 
emitting  the  words  within  the  bracket*.]  of  said  E. 

F.  shot  said 

[First  plea,  not  guilty,  as  ante,  1061 ;  second  plea,  actio  nan,  as  ante,  ,^i„TI,V9 
006.] — Because  he  saith,  that  just  before  and  at  the  said  time  when,  &o.     he&u-  . 
the  siud  defendant  was  driving  the  said  gig  and  horse,  in  the  said  first     GENCE* 
count  mentioned,  in  and  along  the  king's  highway,  leaving  ample  and  suf  J^t^L 
ficient  room  for  the  said  mare  of  the  said  plaintiff,  then  also  at  the  said  for  rim-' , 
time  when,  &c.  being  and  going  in  and  along  the  said  highway,  to  pass  by  ring  <**-  * 
die  said  gig  and  horse  of  the  said  defendant*  nevertheless  the  said  defend-  ftjfjj^ 
ant  in  fact  saith,  that  the  said  mare  of  the  said  plaintiff,  at  the  said  time  plaintiff's 
when,  Ac.  was  so  negligently,  carelessly,  and  improperly  managed,  and  mare> that 
was  so  unruly,  that  by  awl  through  such  negligence,  carelessness,  improp-  t^drtv- 
er  management,  and  such  unrulipees  of  the  said  mare  as  aforesaid,  the  said  ing  the  gig 
mare,  at  the  said  time  when,  &c.  in  the  said  first  count  mentioned,  at-  atang  the 
tempting  to  pass  the  said  gig  of  the  said  defendant- Tan  upon  and  struck  }^^y' 
against  the  said  gig  of  the  said  defendant,  and  the  said  gig  of  the  said  de-  sufficient 
fendant  was  thereby  also  then  and  there  driven  by  the  said  defendant  room,  and 
against  the  said  mare,  without  any  default  on  the  part  of  the  said  defend-  ^JJww 
ant ;  and  so  the  said  defendant  in  fact  saith,  that  if  any  hurt  or  damage  so  badly 
happened  to  the  said  mare,  it  was  caused  by  the  said  negligent,  careless,  ™*Paged' 
and  improper  management  of  the  said  mare,  and  bv  the  unrulmess  of  the  miy^hl?" 
said  mare,  and  not  by  the  default  of  the  said  defendant,  which  are  the  said  thereby  the 
supposed  trespasses  in  the  said  [first  count  of  the  said]  declaration  men-  f^ff^L 
tioned,  and  whereof  the  said  plaintiff  hath  above  thereof  complained  against  ( /j?"1"^ 
him.    And  this,   4c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 

(d)  See  1  Saund.  84,  and  2  Lutw.  1404.  was  accustomed  to  bite  mankind;  these  al- 

See  a  plea  justifying  killing  dog  in  a  warren,  legations  are  material,  and  mast  be  proved, 

because  it  was  pursuing  the  coinies  there,  1  Car.  N.  P.  Hep.  106\ 

Cro.  Jac.  44>  killing  dog  for  pursuing  deer  (e)  This  enumeration  of  the  trespasses 

in  a  park,  2  Rich.  Frac.  C.  P.  435, 5th  ed.  intended  to  be  justified,  moat  depend  on-  the 

See  11  East,  568,  as  to  the  right  to<set  dog-  statements  in  the  declaration,  and  in  many 

spears,  7  Taunt,  489.-2  Marsh.  577.— 1  cases  may  be  waoUy  unnecessary. 

Hoove,  303,  S.  C    In  a  plea  justifying  kill-  •  (/)  That  this  defease  must- be  pleaded 

ing  a  dog,  because  it  attacked  defendant  and  specially,  see  2  Camp.  500. 
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*°      >5>m.]— And  for  &  further  pica,  fcc.  £«eti*  na^  as  ante,  906.]— Be- 
mao*4L  cause  he  aaith,  that  before  and  at  die  said  time  when,  &o.  in  the  said  first 


'  count  mentioned,  the  said  defendant  was  driving  Iks'  said  gig  and  horse  in 

rumor's  the  first  count  mentioned,  in  and  along  the  said  king's  highway,  the  said 
^££"     mare  of  the  said  plaintiff  then  abo  at  the  said  time  when,  4c.  being  and 
Third  plea,  &01Dg  m  *&&  along  the  said  highway,  nevertheless  the  said  defendant  in 
that  plain-'  fact  saitb,  that  the  said  mare  of  the  said  plaintiff  at  the  said  time  when,  fee. 
tf 'sob**  wlkB  *°  cape'e8^7>  negligently,  and  improperly  managed,  in  the  said  high* 
property     w*7*  near  to  the  said  gig,  that  by  reason  thereof  the  said  gig  of  the  said 
managed    defendant,  by  accident  (g) ,  apd  without  any  default  on  the  part  of  the  said 
in     that**  ^^ant,  but  *>y  an^  through  the  want  of  due  care  in  the  management  of 
by  reason   the  said  mare,  then  and  there  was  driven  upon  and  against  the  said  mare, 
thereof  the  and  thereby  the  said  mate  sustained  the  said  injury  in  the  said  first  count 
J^^    mentioned ;  and  so  the  said  defendant  in  fact  saith,  that  if  any  hurt  or  dam- 
^^   '  age  happened  to  the  said  mare,  it  was  caused  by  such  accident,  and  not 
by  the  default  of  him  the  said  defendant  which  are  the  said  supposed  tres- 
passes, &€.—■[  Conclude  as  in  second  pie*.*} 


imntm  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows:' 
*"**"  And  for  a  further  plea  in  this  behalf,  [as  to  the  "breaking  and  entering  the 
Flea  of  &  "^  cl®86?  m  vhich,  &c.  in  the  said  first  count  of  the  said  declaration 
for**  tan-  mentioned,  and  with  feet  in  walking,  treading  down,  trampling  upon,  con- 
mmtum  by  suming  and  spoiling  the  grass  and  herbage  there  then  growing,  and  tearing 
daau*  bis  *P>  Arcing  *P*  ^  removing  the  faggots  in  that  count  mentioned,  and 
own  right,  scraping  up  and  collecting  together  the  loose  earth,  soil,  manure,  and  com- 
and  by  the  post  in  the  said  first  count  mentioned,  and  beating  down,  throwing  down, 
his semat  F0**3*4*1^  **d  destroying  part  of  the  banks  and  mounds  in  that  count  also 
ay  mentioned,  and  casting  and  throwing  the  said  loose  earth,  soil,  manure, 

]"*1098]  and  compost  so  scraped  up  and  collected,  and  the  earth  and  soil  arising 
Actio**  from  the  said  banks  and  mounds  so  prostrated  and  destroyed  as  in  the 
**'  same  count  mentioned,  from  and  out  of  the  said  close  (*) ;]  the  said  de- 

fendants by  leave  of  the  court,  here  for  this  purpose  first  had  and  obtain- 
ed, according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 

(g)  See  the  case  in  4  Mad.  404>  cifted  in  3  the  dose  m  his  declaration,  11  East,  51, 65. 

Wi6.  411. 412.  1  B.  Ac  C.  48Q.-42  B.  4c  R.  719,   S.  C.-1 

(4)  As  to  the  plea  of  Hberuto  tenemmtum  Saund.  299  b,  c.  or  to  narrow  the  evidence 

in  general,  see  ante,  vol.  i.  Int.    "  Libentm  as  to  the  title  of  the  parties ;  but  unless 

Te*cne>avm;u  audi  Saund.  2®  h>n.  6^-  some  real  advantage  is  to  he  gained  by  it, 

Com.  Dig.  Pleader,  3  M.  34.— >WiUes,  218.  where  there  is  a  second'  eoont  tor  removing 

Et  vide,  2  Reeve's  Hist.  E.  L.  341.  A  or  carrying  away  goods  only,  it  may  be  ad- 
right  of  possession  as  a  freeholder  or  lease  visable  m  a  distinct  plea  to  state,  « that  the 
"  holder,  fee.  may  be  given  in  evidence  under,  defendant  was  lawfully  possessed  of  a  ear- 
ths general  issue,  Not  Guilty,  see  8  T.  R.  tain  close,  and  that  he  took  the  £oods  ea- 
403 ;  and  in  that  case  the  defendant  was,  cambering  the  same,  and  moved  them  to  a 
under  the  general  issue,  permitted  to  give  convenient  distance,  and  there  left  diem  for 
in  evidence  the  pulling  down  awafl.  Bat  the  use  of  the  plaintiff,"  asm  the  piece- 
in  8  East,  394,  400.  the  court  held,  that  the  dent,  ante,  1094.— See  6  Mod.  117.— Wule*, 
defendant  could  not  justify,  under  the  $ene-  222,  n.  b.  See  a  plea  justifying,  on  the 
ral  issue,  the  cutting  the  posts  and  rails  of  ground  that  the  locus  in  quo  had  been  sepa- 
another,  though  put  upon  the  defendant's  rated  from  the  waste  for  twenty  years,  2 
own  soil;  it  is  therefore  frequently  neeessa*  Taunt.  156. 

tv  to  plead  libtrvn  tenemenhm,  and  to  jus-       (i)  The  enumeration  of  these  trespasses, 

nfy  the  cutting  or  removal  of  rails,  &c.  spe-  intended  te  be  justified,  must  depend  on  the 

dally,  a*  encumbering  the  defendant's  land,  statements  in  the  declaration,  and  in  many 

This  plea  may  aim  be  advisable,  in  order  to  cases  may  be  wholly  unnecessary.    See  the 

compel  the  pUantiff  to  new  assign  where  he  note  to  the  commencement  of  the  next  form 

has  a*  set  Jbttk  to  abuttals,  «r  name  of  ef  plea* 
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says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid   to  real 
action  thereof  against  him*,  because  he  says,  that  the  said  close  in  the  FBOPEBTY* 
said  [first  count  of  the  said]   declaration  mentioned,. and  in  which,  &c.   l1Berum 
now  is,  and  at  the  said  several  times  when,  &c.  was  the  close,  soil,  and  tenemen- 
freehold  of  the  said  defendant  E.  F.,  to  wit,  at,  &c.  (venue)  aforesaid  ;      TUH* 
therefore  the  said  defendant  [E.  F.  in  his  own  right,  and  the  said  #C.  fj^frj£. 
D.  as  the  servant  of  the  said  E.  F.  and  by  his  command  (&)]  at  the  said  hold  of  de- 
times  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mention-  ^n^nt 
ed,  [broke  and  entered  the  said  olese,  in  which,  &c.  in  the  said  first  r*iQan-i 
count  mentioned,  and  with  his  feet  f  in  walking,  trod  down,  trampled  {^nd- 
upon,  consumed,  and  spoiled  the  said  grass  and  herbage  therein  men-  ant's  entry, 
turned  (Z)]  and  because  the  said   [faggots,  earth,  soil,  manure,  and  com-  &c- M  his 
post  in  the  said  first  count  mentioned,  and  the  said  part  of  the  said  banks  servan  * 
and  mounds  in  the  said  first  count  of  the  said  declaration  (m)  mentioned,] 
before  the  said  times  when,  &c.  bad  been  wrongfully  and  injuriously  put 
and  placed,  and  were  at. those  times  remaining  and  being  in  and  upon  the 
said  close,  in  which,  &c.  and  encumbering  the  same,  he  the  said  E.  F. 
in  his  own  right,  and  the  said  G.  D.  as  his  servant  and  bailiff  in  that  be- 
half, and  by  such  command  as  aforesaid,  in  order  to  remove   the  said  en- 
cumbrances, [tore  up,  forced  up,  and  removed  the  said  faggots,  and  scraped 
up  and  collected  together  the  said  loose  earth,  soil,  manure,  and  compost, 
and  beat  down,  threw  down,  prostrated,  and  destroyed  the  said  part  of  the 
said  banks  and  mounds  in  the  said  first  count  mentioned,  and  cast  and 
threw  the  said  loose  earth,  soil,  manure,  and  compost,  so  scraped  up  and 
collected,  and  the  said  earth  and  soil  arising  from  the  said  banks  and 
mounds  so  prostrated  and  destroyed,  as  in  the  same  count  mentioned  (*»),] 
from  and  out  of  the  said  dose,  doing  no  unnecessary  damage  to  the  said 
plaintiff  on  the  occasion  aforesaid  ;  which  are  the  same  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  the  said  defendants.    And  this, 
«c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.'] 

C.  D.  &  G.  H.  ) 

ats.  >      [First  plea,  not  guilty,  as  ante,  1061.] — And  for  a  The  like  in 

A.  B.         j  further  plea  in  this  behalf,  the  said  defendants,  by  leave  a  more 
4c.  say,  (actio  non,  as  ante,  906,  third  form.    If  the  trespasses  in  the  fomTn). 
declaration  relate  entirely  to  land  or  realty,  and  not  to  any  personal  prop- 
erty, there  is  no  occasion  for  any  recital,  but  otherwise  it  is  necessary  to 
qualify  the  plea  in  its  commencement,  by  reciting  'the  trespasses  to  the  [  *1100] 
land,  as  in  the  last  form)  because  they  say,  that  the  said  close  in  the  said 
declaration  mentioned,  and  in  which,  &c.  now  is,  and  at  the  said  several 
times  when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  C.  D.  to 
wit,  at,  &c.  aforesaid ;  wherefore  the  said  C.  D.  in  his  own  right,  and 
the  said  E.  F.  as  his  servant,  and  by  his  command,  at  the  said  several 
times  when,  &c.  committed  the  said  several  supposed  trespasses  in  the 
said  declaration  mentioned,  (or,  "  in  the  introductory  part  of  this  plea 
mentioned")  in  the  said  close,  in  which,  &c.  so  being  the  close,  soil,  and 

(jfc)  These  words  are  necessary  if  the  de-  (/)  This  averment  between  brackets  most 

fendants  or  one  of  them,  justify  as  the  ser-  depend  on  the  averments  in  the  declaration. 

vant  of  the  freeholder,  aee  ante,  vol.  i.  In-  See  the  next  form, 

dez.  "  Trespass."    The  command   is   trav-  (m)  See  ante,  note  /. 

enable  in  trespass,  11  East,  65.  (n)  See  the  notes  id  the  above  form. 
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to  ual  freehold  of  the  said  C.  D.  as  they  lawfully  might  for  the  came  aforesaid, 
frufebty.  whjch  acg  the  said  several  supposed  trespasses,  whereof  the  said  plaintiff 

hath  above  thereof  complained  against  them.    And  this,  4e. — [Conclude 

with  a  verification,  as  ante,  907,  sixth  form*'] 

msufOTA  [First  plea,  general  issue,  as  onto,  1061;  second  plea,  same  as  ante, 
copy-hold-  1097,  8,  to  the  asterisk,  stalling  the  trespasses  intended  to  be  justified,  ae* 
_.  *R>.  cording  to  the  declaration,  if  indeed  there  be  any  necessity  for  stating 
fee  by  a  them,  and  then  proceed  as  follows :] — Because  ho  says,  that  the  said  close, 
copy-hold-  in  which,  4c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
**  (")*  now  is,  and  at  the  said  several  times  when,  4c.  in  the  said  [first  count  of 
the  said]   declaration  mentioned,  was,  and  from  time  immemorial  hath 

been  within  and  parcel  of  the  manor  of ,  in  the  county  of ,  and  a 

customary  tenement  of  that  manor  demised  and  demisable  by  copy  of  the 
court  rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or  by  his 
steward  of  the  court  of  the  said  manor  for  the  lime  being,  to  any  person  or 
persons  willing  to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  of 
the  lord  of  the  said  manor,  according  to  the  custom  of  the  said  manor. 
And  the  said  defendant  further  says,  that  long  before  either  of  the  said 
times  when,  4c.  in  the  said  [first  count  of  the  said]  declaration  mention- 
ed, to  wit,  on  the day  of ,  A.  D. 12.  F.  esq.  then  being 

lord  of  the  said  manor,  at  his  court  baron  then  holden  in  and  for  the  said 
manor,  before  Gr.  H.  ,  then  his  steward  of  the  court  of  the  said  ma- 
nor, by  copy  of  the  court  rolls  of  the  said  manor,  granted  to  the  said  de- 
fendant amongst  other  things,  the  said  close,  in  which,  4c.  to  hold  the 
same  to  the  said  defendant,  his  heirs  and  assigns  forever,  by  copy  of  the 
court  roll  of  the  said  manor,  at  the  will  of  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor ;  by  virtue  of  which  said  grant 
the  said  defendant  afterwards,  and  before  any  of  the  said  times  when,  4c 
to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said' close,  in 
[  *1101]  which,  4c.  and  became  and  was  seized  thereof  in  *his  demesne  as  of  fee, 
at  the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  die 
said  manor,  and  continued  so  seized  thereof  until  and  at  and  after  the  said 
several  times  when,  4c. ;  wherefore  the  said  defendant  at  the  said  times 
when,  4c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
broke  and  entered  the  said  close,  in  which,  4c.  and  with  his  feet,  4c. — 
[Conclude  as  in  the  form,  ante,  1099,  from  the  f.] 

possession  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  the  same  as  the 
op  lessee,  form,  ante,  1097, 1098,  to  the  arterisk,  stating  the  trespasses  intended  to 
Uonbvten  ^*  l^fi^i  according  to  the  declaration,  if  indeed  there  be  any  occasion 
am  undera  &>  enumerate  them,  and  then  proceed  as  follows  .♦]— Because  he  saith,  that 

lease  for 

years  giv-       r0)  As  to  the  mode  of  pleading  a  copy-  Though   the  right  of  possession   may  be 
ing  express  hold  title  in  general,  see   ante,  565,   569,  given  in  evidence  under  the  general  issue, 
color  to        586,  8.    As  to  the  replicatian,  11  East,  70,  8  T.  K.  403,  it  is  frequently  advisable  to 
plaintiff      &.  a.    If  by  the  lessee  of  a  copyholder,  the  plead  this  plea  in  order  to  compel  the  ptaan- 
{p)>            plea,  after  stating  the  seisen  of  the  copy-  tiff  to  set  forth  his  own  title,  or  to  admit 
holder,  as  in  this  form,  may  state  the  demise  some  part  of  the  defendant's j  and  where 
as  in  the  forms,  post,  1101,  2  j  and  a  license  the  plaintiff,  in  trespass  quart  dausum  fre- 
by  the  lord  to  demise  need  not  be  stated,  git,  states  alio  the  removal  of  personal  pro- 
Sac.  Ab.  Leases,  1.  6.  pcrty*  <*  cutting  down  posts  and  rails,  «c 
(  v)  As  to  this  plea,  see  Com.  Dig.  Plead-  tins  plea  is  necessary,  8  East,  404. 
r,  3M.                        .  •  •  -          ~  -    - 


er,  3  M.  40, 1 ;  ante,  vpl.  i.  Index,  "  Color." 
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one  E.  F.  before  any  of  the  said  times  when,  &c.  to  wit,  on,  &c.  at  the  to  real 
parish  aforesaid,  in  the  county  aforesaid,  was  seized  in  his  demesne  as  of  PEaF1>TT> 
fee,  of  and  in  the  said  close  in  the  said  declaration  mentioned,  and  in  possession 
whioh,  Ac.  with  the  appurtenances ;  and  being  so  thereof  seized,  after-  of  lbssse. 
wards,  and  before  any  of  the  said  times  when,  £o.  in  the  said  declaration 
mentioned,  to  wit,  on  the  day  and  year  lasfr  aforesaid,  at  the  parish  afore* 
said,  by  a  certain  indenture  then  and  there  made  between  the  said  E.  F. 
of  the  one  part,  and  the  said  defendant  of  the  other  part,  which  said,  &o. 
[here  state  ike  profert  of  the  lease,  and  the  demise  and  reference  to  the  in- 
denture, and  the  defendant'*  entry,  as  ante,'  549,  and  then  proceed  as  folr 
lows:] — And  the  Baid    defendant  being  so  possessed,  the  said  plaintiff  C01™ &y- 
claiming  title  to  the  said  close  in  which,  fcc.  with  the  appurtenances,  un-  en<^' 
der  color  of  a  certain  "  character  (r)"  of  demise,  pretended  to  be  there- 
of made  to  him  by  the  said  E.  F.  for  the  term  of  his  natural  life,  before 
the  making  of  the  said  demise  by  the  said  E.  F.  to  the  said  defendant  as 
aforesaid,  whereas  nothing  of  or  in  the  said  close  in  which,  &o.  or  any 
part  thereof,  ever  passed  by  virtue  of  that  charter,  afterwards  *and  before  [*1102  ] 
any  of  the  said  times  when,  &o.  and  during  the  continuance  of  the  said 
term  so  demised  to  the  said  defendant  as  aforesaid;  to  wit,  on  the  said  first 
day  in  the  said  declaration  mentioned,  entered  into  and  upon  the  said  close 
in  which,  he.  with  the  appurtenances,  and  was  thereof  possessed,  and 
thereupon  the  said  defendant  at  the  said  several  times  when,  &c.  entered 
into  and  upon  the  said  close  in  the  said  declaration  mentioned,  and  in 
which,  Ac.  in  and  upon  the  said  plaintiff's  possession  thereof,  as  being  the 
dose  of  the  said  defendant,  and  with  his  feet,  &c. — [Same  as  the  form, 
ante,  1099,  from  the  f  to  the  end,  if  the  declaration  require  that  form  of 
pleading,  and  justifying  the  trespasses,  according  to  the  fact'] 

[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  same  as  the  The  tike  by 
above  form,  except  in  the  statement  of  the  demise,  which  is  to  be  as  fol-  ^enMlt 
lows :] — And  being  so  seized  thereof,  he  the  said  E.  F.  afterwards  and  t0  ™Jli(s). 
before  either  of  the  said  times  when,  &c.  to  wit,  on,  &c.  last  aforesaid, 
at,  4c.  (venue)  aforesaid,  demised  the  said  close,  in  which,  &c.  with  the 
appurtenances,  to  the  said  defendant,  to  have  and  to  hold  the  same  to  the 
said  defendant  from  thenceforth  for  one  year  then  next  following,  and  fully 
to  be  complete  and  ended,  and  ao  from  year  to  year  for  so  long  time  as  the 
said  E.  F.  and  the  said  defendant  should  respectively  please  (0*    By  vir- 
tue, &e. — [As  in  the  above  form  to  the  end,  adopting  the  words  "  tenan- 
cy ,"  instead  of  "  term."] 

[First  plea,  general  issue  ;  second  plea,  after  enumerating  trespasses,  if  bexotal 
necessary,  pleading  actio  non,  as  ante,  906.] — Because  he  says,  that  the  or  PRITAT* 
said  defendant,  before  and  at  the  said  time  when,  &c.  and  from  thence  p^J^ 
hitherto  bath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  gar-  trespass  for 

loping  &c. 

(?)  See  a  deed  of  feoffment  pleaded  by  according  to  this  form,  he  could  not  do.  lfees  th** 

way  of  cok*,  2  Rich.  C.  P.  443.  (u)  As  to  the  right  to  abate  a  private  nui-  .tbey  over- 

JrJ  A  necessary  word,  2  Roll.  Rep.  14.  sance,  see  3  Bla.  Com.  5.    And  as  to  the  shadowed 
s)  The  tenancy,  as  to  its  commencement  right  to  cut  trees  overshadowing  defendant's  a])fra,n" 
L  duration,  must  be  stated  according  to  land,  see  Roll.  Rep.  394.-3  Bulstr.  198. —  *&&  <*e- 
the  feet  Vin.  Ab.  Tress.  E.  and  Nuisance,  W.  2.  pi.  fenaant's 
(0  See  4  East,  82  j  when  the  letting  was  3.— 5  B.  &  C.  311.— 3  D.  &  R.  556,  S.  C.  grounds 
from  year  to  year,  this  seems   improper ;  See  form  of  plea  justifying  an  entry  into  (*)• 
because  at  the  end  of  the  first  year,  either  land  to  remove  a  wall,  &c.  obstructing  de- 
party  might  determine  the  tenancy,  which,  fendant's  ancient  light,  post. 
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to  real  den  or  parcel  of  land,  situate  and  being  in  the  parish  aforesaid,  in  *the 
'  P*orERTY'  county  aforesaid,  and  that  the  said  branches  in  the  said  first  count  mention- 

removal  ed,  and  the  said  wood  and  underwood,  in  the  said  last  count  mentioned, 
of  private  just  before  the  said  time  when,  &c.  were  overhanging,  encumbering,  and 

jfuisANCE.  damaging  the  said  garden  or  parcel  of  land  of  the  said  defendant,  and  the 
vegetables  therein  growing ;  wherefore  he  the  said  defendant,  at  the  said 
time  when,  &c.  did  cut,  lop,  and  top  the  said  branches  and  underwood  so 
overhanging,  encumbering,  and  damaging  the  said  close  of  the  said  plain- 
tiff as  aforesaid,  and  took  and  carried  away  the  said  branches,  wood,  un- 
derwood, and  berries,  to  a  small  and  convenient  distance,  and  there  left  the 
flame  for  the  said  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  supposed  trespasses  whereof  the  said  plaintiff  hath 
complained  against  the  said  defendant.  And  this,  &c. — [Conclude  with 
a  verification,  as  ante,  907,  sixth  form.] 

dwect  of       [ First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows  .•] — 
mess.    ^n(j  for  a  further  p]ea  jn  this  behalf,  [as  to  the  breaking  and  entering  the 

tre^g  said  close  in  the  said  first  count  of  the  said  declaration  mentioned,  and  in 
with  cat-  which,  &o.  and  with  feet  in  walking,  treading  down,  trampling  upon,  and 
tie,  that  spoiling  the  grass  in  the  said  close,  and  with  the  said  cattle  in  the  said  first 
waspos!"  count  mentioned,  eating  up,  treading  down,  depasturing,  consuming,  and 
sessed  of  spoiling,  other  the  grass  growing  in  the  said  close,  and  with  the  said  cat- 
adjoining  tie  tearing  up,  eating  off,  pulling  up,  plucking  off,  consuming,  spoiling, 
thaTpiain-  biting  off,  topping,  and  destroying  the  spring  wood  and  underwood  in  the 
tiff  ought  said  first  count  mentioned,  and  growing  and  being  in  the  said  close,  and 
tohaTe hre"  breaking  down,  throwing  down,  and  destroying  the  said  hedge  and  fence  in 
lence  be-*  the  said  first  count  mentioned,  growing,  standing,  and  being  round  and 
tween,  and  upon  the  said  close,  and  as  to  the  breaking  and  entering  the  said  close  in 
fhat  tb^*  sa^  ^  C0UBt  °f  the  said  declaration  mentioned,  and  in  which,  &c. 

outof  re^g  aQd  with  the  said  cattle  in  the  said  last  count  mentioned,  treading  down, 
pair,  his  depasturing,  eating  up,  biting  off,  tearing  off,  topping,  consuming,  and  de- 
cattle  es-  stroying  the  spring  wood  and  underwood  in  the  said  last  count  mentioned, 
Ucusinqw,  "growing  and  being  in  the  said  last-mentioned  close,  above  supposed  to 
and  defend  have  been  committed  by  the  said  defendant  (#),]  the  said  defendant  by 

e^to  drler  *eave  °^  ^e  cour*  ^ere,  ^or  ^^  P10!*086  A*8*  b&d  an(^  obtained,  according 
them  oat  to  &e  form  of  the  statute  in  such  case  made  and  provided,  says,  that  the 
Qn).  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  against  him, 

f  *1104]  because  he  says,  that  [the  said  close  in  the  said  first  count  of  the  said  dec- 
fo°  *""'  laration  mentioned,  and  in  which,  &c.  and  the  said  close  in  the  said  last 
Close  men-  coun*i  °f  ^e  s**^  declaration  mentioned,  and  in  which,  &c.  now  are  and 
tioned  in  at  the  said  several  times  when,  &c.  were  one  and  the  same  close,  and  not 
both  courts  other  or  different  closes  (z).    And  the  said  defendant  further  saith,  that] 

the  same  y  J 

tw«  a    t       (w)  S*e  the  forms  referred  to  in  Com.  (y)  As  to  the  allegation  that  the  trespas- 

ueienaant  ^  Reader,  3  M.  29.— Thomp.  Ent.  304.  ses  are  one  and  the  same,  see  ante,  vol.  1. 

Possessed    __Wentw,  58— Winch.    996,  or    1110   ed.  Index,    "Pleas   in    Trespass."— Read.     A. 

oi  a  close     1680  _ LutWp   1357>  an(j  2  Saund.  284.    As  430,  &c—  1  Marsh.  Rep.  18. 

anjoining    tQ  tfle  law^  x  Taunt.  529.— See  Com.  Dig.  (z)  This  mode  of  pleading  is  objectiona- 

iocusinquo  j^k-    3  M.  29.— Vin.  Ab.  "Fences."—  ble  on  special  demurrer,  but  in  some  cases 

W*             Ante,  7b0. — 2  Saund.  285,  note  4. — 2  B.  &  it  may  be  advisable  to  adopt  it ;  see  note  y. 

C.  311,  12.  M  It  is  sufficient  in  trespass  to  say,  that 

(x)  The  enumeration  of  these  trespasses  the  defendant  was  possessed^  but  not  so  in  a 

intended  to  be  justified,  must  depend  on  the  plea  in  bar  in  replevin,  1  Saund.  346.  n.  2. 

statements  in  the  declaration,  and  in  some  —2  Id.  284,  and  n.  3— -Com.  Dig.  Pleader, 

cases  may  be  wholly  unnecessary.  3  31.  29. — Ante,  1058. 
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the  said  defendant  before  and  at  the  said  several  times  when,  Ac.  was   to  seal 

lawfully  possessed  of  a  certain  close  called (6),  with  the  appurtenan-  *>oyEaT¥* 

ces,  situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  DEfbct  of 
contiguous  and  next  adjoining  to  the  said  close  of  the  said  plaintiff  in  which,    rsncss. 
Ac. ;  and  that  the  said  plaintiff  and  all  other  the  tenants  and  occupiers  of  Liability  of 
the  said  'close,  in  which,  &c.  for  the  time  being,  from  time  whereof  the  J™}*  ^m 
memory  of  man  is  not  to  the  contrary,  hare  repaired  and  amended,  and  ces  of  locus 
have  used  and  been  accustomed  to  repair  and  amend,  and  of  right  ought  *^(5<L 
to  have  repaired  and  amended,  and  the  said  plaintiff  before  and  at  the  said  L  1105] 
several  times  when,  ic.  of  right  ought  to  have  repaired  and  amended,  and 
still  of  right  ought  to  repair  and  amend  the  hedge  and  fence  between  the 
said  olose  of  the  said  defendant  and  the  said  close,  in  which,  &e.  when 
and  as  often  a£  occasion  hath  required,  and  shall  or  may  require,  to  pre- 
vent cattle  lawfully  (d)  feeding  and  depasturing,  or  being  in  the  said  close 
of  the  said  defendant  from  erring  or  escaping  thereout,  through  the  defects 
and  insufficiency  of  the  said  hedge  and  fence  into  the  said  close,  in  which, 
&c.  and  doing  damage  there.    And  the  said  defendant  further  saith,  that  Fence  o* 
the  said  hedge  and  fence,  before  and  at  the  said  several  times  when,  &c.  of  repair, 
were  ruinous,  prostrate,  fallen  down,  and  in  great  decay  for  want  of  need- 
ful and  necessary  making,  repairing,  and  amending  thereof.    By  means  J^J^Jf 
whereof  the  said  cattle  in  the  [said  first  and  last  counts  of  the]  said  dec-  escaped.   ~ 
laration  mentioned,  at  the  said  several  times  when,  &c.  then  lawfully  feed- 
ing and  depasturing  in  the  said  close  of  the  said  defendant  without  the 
knowledge  of  the  said  defendant,  and  against  his  will,  erred  and  escaped 
thereout,  into  the  said  close,  in  which,  &c.  through  the  defects  and  insuf- 
ficiency of  the  said  hedge  and  fence,  and  eat  up  (*),  trod  down,  depastur- 
ed, consumed,  and  spoiled  a  little  of  the  grass  there  growing,  and  eat  up, 
trod  down,  depastured,  tore  up,  eat  off,  pulled  up,  plucked  off,  consumed, 
spoiled,  bit  off,  topped,  and  destroyed  a  little  of  the  spring  wood  and  un- 
derwood there  also  growing,  in  the  said  first'  and  last  counts  respectively 
mentioned,  and  in  passing  through  the  said  hedge  and  fence,  the  said  cattle 
at  the  same  time  when,  &c.  in  the  said  first  count  mentioned,  necessarily 
and  unavoidably  a  little  broke  down,  threw  down,  and  destroyed  the  same, 
being  the  said  hedge  and  fence  in  the  said  [first  count  of  the  said]  decla- 
ration mentioned.    And  on  the  occasions  aforesaid,  the  said  defendant  at  ^^entry 
the  said  several  times  when,  &c.  as  soon  as  he  had  notice  (/)  of  the  said  to  tun  out 
cattle  having  escaped  into  and  being  in  the  said  close,  in  which,  &c.  as  the  cattle- 

(b)  Or  if  it  has  no  name,  set  out  the  abut-  an  immemorial  liability ;  and  the  principle 
tals,  as  ante,  868.  of  that  rule  appears  equally  to  apply  to  a 

(c)  In  the  forms  in  2  Saund.  284 — Lutw.  plea,  and  if  so,  it  would  suffice  to  lay  the 
18o7,  a  prescriptive  obligation  to  repair  is  obligation  to  repair  even  more  generally  than 
laid  in  a  que  estate  in  the  plaintiff,  and  ac-  in  the  above  form,  see  ante,  780.  n. 
cording  to  Yelv.  74,  76— Com.  Dig.  Plead-  (d)  This  allegation  is  not  usually  insert- 
er, 3  V.  29 — Vin.  Ab.  Fenees,  E. — Dyer,  ed  in  the  precedent,  see  2  Saund.  284,  but 
365  a,  31 — 1  T.  R.  766 — Cro.  Jac.  665,  this  the  party  is  only  bound  to  fence  against  cat- 
was  formerly  considered  necessary ;  but  tie  being  kttvfuuy  in  the  adjoining  close,  Vin. 
there  are  several  precedents  where  the  ob-  Ab.  Fences,  B.  1. — 2  Hen.  Bla  527. 
ligation  is  merely  stated  to  be  on  the  occu-  (e)  This  averment  must  depend  on  the 

r'er  fox  the  time  being,  Thomp.  Ent.  304. —  statements  in  the  declaration. 

Went.  58;  and  see  Com.  Dig.  Pleader,  3  (/)  If  the  defendant  suffered  the  cattle 

H.  29,  and  3  T.  R.  768,  and  according  to  to  remain  in  the  close  after  notice,  he  will 

the  last  case,  as  the  plaintiff  is  presumed  to  be  liable  as  a  trespasser,  2  Saund.  285,  n.  4. 

be  ignorant  of  the  nature  of  the  defendant's  — Com.  Dig.  Pleader,  3  M.  29. — 2  Leon, 

obligation,  it  is  clearly  sufficient  in  a  deda-  93.    Bui  this  is  properly  the  subject-matter 

ration  to  state  that  the  defendant,  as  occu-  of  a  replication,  osc.  2  Saun.  285,  a.  4. 
pier,  was  bound  to  repair,  without  stating 
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to  rbai.   aforesaid,  entered  into  the  end  close,  in  which,  &c.  to  drive,  and  did  then 
property.  an(j  ^^  •jrjve'  ^9  fa  g^  ^ttk  from  and  out  of  the  said  close,  in 

defect  of  which,  &c.  into  (he  said  close  of  the  said  defendant,  and  in  so  doing  he 
FEiicEs.  the  said  defendant,  at  the  said  several  times  when,  &c.  did  necessarily  and 
unavoidably  with  his  feet  in  walking  (A),  tread  down,  trample  upon,  and 
spoil  a  little  of  the  grass  there  also  growing,  doing  no  unnecessary  damage 
to  the  said  plaintiff  on  the  occasions  aforesaid,  and  as  he  lawfully 
might  for  the  cause  aforesaid ;  which  are  the  said  several  supposed  tres- 
passes in  the  indroductery  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

license.  And  for  a  further  plea  in  this  behalf,  the  said  defendant;  by  leave,  fcc. 
12ave  and  **7S>  (petto  non,  as  ante,  906,  third  form.') — Because  he  says,  that  he  the 
license,  said  defendant  at  the  said  several  times  when,  &c.  by  the  leave  and  license 
of  the  said  plaintiff  to  him  for  that  purpose  first  given  and  granted,  to  wit, 
at,  &c.  (venue)  aforesaid,  committed  the  said  several  supposed  trespasses 
in  the  said  declaration  mentioned :  as  he  lawfully  might  for  the  cause  afore- 
said.— And  this,  &c.-*-[Conclude  with  a  verification,  as  ante,  907,  sixth 
form.] 

mcmits  or       [First  plea,  general  ispue,  a*  ante,  1061 ;  second  plea,  as  follows ;] — 

"****-   And  for  a  further  plea  in  this  behalf,  [as  to  the  fishing  in  the  said  fishery 

plea  to       *n  ^e  ft*^  first  count  mentioned,  and  the  said  fish  there  found  and  being, 

trespass     catching,  seising,  taking,  and  carrying  away,  and  converting  and  disposing 

tot  fishing  *thereof  to  his  own  use,]  (I)  the  said  defendant,  by  leave  of  the  court 

^shJ^Lax  here>  for  tiu*  purpose  first  had  and  obtained,  according  to  the  form  of  the 

loan  vnquo  statute  in  such  case  made  and  provided,  says,  that  the  said  plaintiff  ought 

2u?  Mree  no*  *°  k*ve  or  main*B*n  his  aforesaid  action  thereof  against  him,  because 

hold  (*).     be  says,  that  the  place  in  which  the  said  supposed  several  fishery  now  is, 

[  *1107]  *nd  at  the  said  several  times  when,  &c.  was  a  certain  close  or  piece  or 

parcel  of  land  covered  with  water,  and  which  said  close  or  piece  or  parcel 

of  land  now  is,  and  at  the  said  several  times  when,  kc.  was  the  close,  soil, 

(g)  The  defendant  may  justify  entering  cense,  bat  this  is  seldom  necessary.    As  to 

to  rechase  cattle  that  escaped  for  -want  of  the  evidence  and  replication,  see  11  East, 

fencing,  2  Roll.  Ab.  L.  35,  40— Com.  Dig.  451.    As  to  replication  of  countermand,  see 

Pleader,  3  M.  29.  2  Saund.  113,  dth  ed.— 8  Taunt.  31.— 8  East, 

(*)  This  averment  should  correspond  with  308.— 5  B.  fe  C.  221.— 7  D.  &  R.  783,  S.  C. 

the  statements  in  the  declaration.  (k)  As  to  pleas  in  general  in  trespass  to 

(«)  As  to  this  plea  in  general,  see  ante,  fisheries,  see  ante,  voi.  i.  Index,  "  Pleas  » 

vol.  i.  Index,  "  License."-- Com.  Dig.  Plead-  Trespass."— Co.  lit.  122  a.  126  b,  note  7; 

er,  3  M.  35.— Vin.  Ab.  License.— 8  East,  127  a,  b.— Com.  Dig.  Piscary.— 9  Wentw. 

308.— 4  M.  &  S.  562.— 1  B.  &  C.  634.-4  Index,  xliii.— Boote's  Suit  at  Law,  193  to 

East,    107,  and  the   precedents,  9  Wentw.  264.— Plead  A.  401,  445.-5  Burr.  2162.— 

Index,  lxxxv.  xciii. — Plea.  Ass.    422 — Lil.  4  T.  R.  437. — See  form  of  a  plea  justifying, 

Ent.  426.    In  trespass  a  license  most   be  under  a  grant  of  a  liberty  and  privilege  of 

pleaded,  and  cannot  be  given  in   evidence  hunting  for  game,  with  dogs,  flee.  4  B.  &  C. 

under  the  general  issue,  7  T.  R.  166.— 2  639.-7   D.  &  R.    49,  S.  C.    The   plea  of 

Taunt.  156. — Hob.  174,  5,  but  see  21  Hen.  liberum  tenementum  to  trespass  for  fishing  in 

7.  28  a.  per  Rede,  J.  contra.    Fighting  be-  a  several  or  free  fishery,  is  good,  see  Year 

ing  a  breach   of  the  peace,  and  unlawful.  Book,  18  Edw.  iv.  4  j  and  though  the  sub- 

the  consent  of  the   plaintiff  to  fight  would  ject-matter  of  it  may  be  given  in  evidence 

be  no  bar  to  his  action,  Bui.  N.  F.  18.    If  under  the  general   issue,   yet   the   plea  is 

A.  license  B.  to  beat  him,  it  is  against  the  sometimes  useful,  to  compel  the  plaintiff  to 

peace,  and  therefore  void,  Amb.  218,   std  set  forth  in  his  replication  his  supposed  right 

quart,  if  the  defendant  might  not  plead  a  li-  by  prescription  or  grant, 

cense  in   such  case  except   as   to  what   is  (/)  This  enumeration   of  the   trespasses 

against  the  peace.    It  has  been   usual,   in  intended  to  be  justified,  must  depend  on  the 

the  introductory  part  of  the  plea,  to   enu-  statements  in  the  declaration,  and  in  many 

merate  all  the  trespasses,  which  in  point  of  cases  may  be  wholly  unnecessary . 
law  and  in  fact,  may  be  justified  by  the  li- 
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tad  freehold  of  the  said  defendant;  wherefore  tike  said  defendant  at  tbe  v>  km,. 
said  several  times  when,  &c,  entered  into  the  said  close,  piece,  or  parcel  FW*gHTY* 
of  land,  and  fished  there  for  fish,  and  the  said  fish  in  the  said  [first  count  Mm  of 
of  the  said]  declaration  mentioned,  there  found  and  being,  caught,  seized,   raaasY. 
took,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own 
use,  as  it  was  lawful  for  him  00  to.  do  for  the  cause  aforesaid ;  which  are 
the  said  several  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
him  the  said  defendant.    And  this,  &c — [Conclude  toith  a  verification,  as 
ante,  901,  sixth  form.] 

And  for  a  further  plea  in  (his  behalf,  [as  to  the  said  supposed  trespass  aoiy.  That 
68  in  the  introductory  part  of  the  said  second  plea  mentioned,  and  there-  A*  fishery 
in  justified  (n),}  the  said  defendant  by  like  leave,  &c,  (actio  won,  as  in  the  ™J^* 
former  plea.}— Because  he  says,  that  the  said  fishery  in  the  said  [first  ant's  xucr- 
count]  mentioned,  and  in  which,  &c.  now  is,  and  at  the  said  several  times  «*  finery 
when,  &e.  was  the  several  fishery  of  the  said  defendant ;  wherefore  the  ^ 
said  defendant  at  the  said  several  times  when,  &c.  being  seasonable  times 
of  the  year  for  that  purpose,  fished  in  the  said  fishery  in  the  said  [first 
count]  mentioned,  and  the  said  fish  in  the  said  [first  count]  mentioned, 
there  found  and  being,  caught,  seised,  took,  and  carried  away,  and  con- 
verted and  disposed  thereof  to  his  own  use ;  as  it  was  lawful,  &c. — [As 
m  the  former  plea,  to  the  end.] 

'[Fourth  plea,  same  introduction  as  the  above."] — Because  he  says,  that  [  *1108] 
be  the  said  defendant  before  and  at  the  said  several  times  when,  &c.  in  «My»  Plea 
the  said  [first  count  of  the  said]  declaration  mentioned,  was  and  still  is  ^^nt 
seised  in  his  demesne  as  of  fee,  of  and  in  divers,  to  wit,  two  thousand  has  a /to 
acres  of  land,  with  the  appurtenances,  situate,  and  being  in  the  parish  \8l*??in 
aforesaid,  and  that  the  saia  defendant  and  all  those  whose  estate  he  now  thefls1iei7* 
hath,  and  at  the  said  several  times  when,  &c.  bad,  of  and  in  the  said  land, 
with  the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had,  and  have  been  used  and  accustomed  to  have,  and 
of  right  ought  to  have  had,  and  the  said  defendant  still  of  right  ought  to 
have,  afree  fishery  in  the  said  fishery  in  the  said  first  count  mentioned, 
in  which,  &c.  and  during  all  the  time  aforesaid  fished  and  have  been  used 
and  accustomed  to  fish,  and  of  right  ought  to  have  fished,  and  still  of 
right  ought  to  fish  in  the  same  fishery  for  fish  every  year,  at  all  seasonable 
times  of  the  year  for  fishing,  at  his  and  their  free  will  and  pleasure,  and  to 
take  and  carry  away  the  fish  from  time  to  time  caught  by  them  therein, 
as  belonging  and  appertaining  to  the  said  land,  with  the  appurtenances. 
Wherefore  the  said  defendant,  at  the  said  several  times  when,  &e.  in  the 
said  [first  count]  mentioned,  the  same  being  seasonable  times  of  the  year 
lor  that  purpose,  fished  in  the  said  fishery  in  this  plea  mentioned,  and  in 
which,  &c.    And  the  said  fish  in  the  saia  [first  count]  mentioned,  there 
found  and  being,  took  and  carried  away,  and  converted  and  disposed 
thereof  to  the  use  of  the  said  defendant  as  he  lawfully,  &c— [&m*  con- 
clusion as  in  the  second  plea,  ante,  1107.] 

The  plea  qf  common  fishery  is  precisely  similar  to  the  former  plea  of  5thly#         x 

Common 
(•)  Set  a  form  of  a  claim  of  a  light  of   described  by  saying  "a  common  fishery/'  2  of  fishery 

fishing  by  prescription,  Lil.  Ent.  449.  Moore,  83.— S  Taunt.  183,  S.  C— As  to  evi-  (*)• 

•   (%}  See  note  *,  in  the  preceding  page.  dence  under  this  fffea,  Id.  183. 

(o)  A  common  of  fisasry  is  not  correctly 
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to  reu.  free  fishery,  inserting  the  word*  "  common  of  fishery/'  instead  tf  the 
™r*m'  wards  «  free  fisheiy." 

RIGHTS  or 

fisbery.  [Same  introduction  as  in  the  plea,  ante,  1106.] — Because  he  says, 
6thly.  Lo-  thftt  ^  g^j  g^pposed  fishery,  in  which,  fro.  at  the  said  several  times 
navigable  when,  &c.  was  and  still  is,  and  from  time  immemorial  hath  been,  part  and 
river,  and   parcel  of  the  said  river,  called  the,  &c.  and  that  the  said  part  thereof,  in 

king's  sub-  w^'c^'  &c*  now  **>  ^^  at  ^e  "^  several  limes  when,  &c.  was,  *and 

jects  have'  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  a 

right  to       pnblic  and  common  navigable  river,  in  which  the  tides  and  waters  of  the 

fish  there-   Bea  during  all  the  time  aforesaid,  have  flowed  and  reflowed,  and  that  in 

r  •Hog*]  the  said  part  of  the  same  river  called  the,  &c.  in  which,  &c.  every  sub- 

J  ject  of  this  realm  at  the  said  several  times  when,  &c.  of  right  had,  and 

of  right  ought  to  have  had  and  still  bath,  and  of  right  ought  to  have,  the 

liberty  and  privilege  of  fishing.    Wherefore  the  said  defendant  being  a 

subject  of  this  realm  at  the  said  several  times  when,  &c.  entered  into  the 

said  fishery,  in  which,  &c.  so  being  part  of  the  said  navigable  river  as 

aforesaid,  where  the  tides  and  waters  of  the  sea  flow,  to  fish  in  the  said 

river  there,  at  the  said  several  times  when,  &c.  being  seasonable  times  of 

the  year  for  such  fishing,  and  at  those  several  times  did  fish  there,  as  it  was 

lawful,  &c.  [Conclude  as  in  the  plea,  ante,  1107.] 

rights  of       [First  plea,  general  issue,  as  ante,  1061;  second  plea  as  follows:] — And 
c°**0If-   for  a  furtner  plea,  in  this  behalf,  as  to  (enumerating ,if  necessary,  the  tres- 
tionb™    pot****  proposed  to  be  justified,  and  which  must  depend  on  the  averments  in 
freehold*    the  declaration,  which  in  the  cases  on  which  the  following  plea  was  framed, 
and  hisses  were  the  entry  on  the  land,  and  putting  on  cattle,  and  filling  up  ditches, 
der*a  pre-  ^eafcVy  down  fences,  $f  <?.)  the  said  defendants,  by  leave  of  the  court  here, 
scriptfve     for  this  purpose  first  had  and  obtained,  acoording  to  the  form  of  the  Stat- 
ute of      ute  in  such  case  made  and  provided,  say  that  the  said  plaintiff  ought  not  to 
%£tm(p).  &aye  or  maintain  his  aforesaid  action,  because  they  say,  that  before,  &c. — 
[Here  state  the  seisin  in  fee,  and  prescriptive  right  of  common  in  the  defend- 
ant, as  ante,  1059,  observing  the  notes,  or  if  the  defendant  be  a  tenant, 
after  stating  the  seisin  in  fee  and  the  right  of  common  in  the  freeholder,  set 
forth  the  demise,  as  ante,  549  or  1058,  and  then  proceed  as  follows  z] — 
Wherefore  the  said  C.  D.  in  his  own  right,  and  the  said  E.  F.  as  his  servant, 
[  *1110]  and  by  his  command,  at  the  said  times  when,  &c.  entered  into  the  *said 
close  in  which,  fcc.  in  order  to  turn  and  put  (j),  and  did  then  and  there 

fp)  See  the  form  referred  to,  9  Wentw.  Car.  599. — Ante,  1559.    If  there  be  any  rea- 

Inaex,  xliv.  to  1.— 2  Rich.  G.  P.  53.— See  son  to  apprehend  that  the  prescriptive  right 

also  the   forms,  Bast.  Ent.  618. — 1  Saund.  of  common  may  have  been  extinguished  by 

222. — 7  B.  &  C.  346 ;  and  the  notes  to  1  unity  of  seisin   it  is  proper   to  add  a  plea 

Sound.  339  to  346,  347  to  353. — 2  Sannd.  1  claiming  the  right  of  common  by  non-ex- 

to  6,  and  324  to  329. — Com.  Dig.  Pleader,  3  isting,  grant,  as  a  the  plea  of  a  right  of  way 

K.  24;  Common;  and  Woolrich  on   Com-  by  grant,  post,  1122.    See  a  replication  that 

mons,  as  to  the  mode  of  pleading  rights  of  the  locus  in  quo  had  been  inclosed  from  the 

common  in  general,  see  also  the  form  and  common  thirty  years,  2  B.  &  C.  918.    4  D. 

notes,  ante,   1059,  799,  fee.    If  the  right  of  &  R.  572,  S.  C.— 2  Tavnt.  159.    But  scm- 

common   be  qualified  either   for  a   limited  ble  that  the  general  replication  (hat  the  loan 

number  or  a  particular  description  of  cattle,  in  quo  was  not  parcel  of  the  waste,  will,  in 

or  at  particular  times  of  the  year,  or  if  the  ordinary  cases,  suffice:  v.  Smith  and 

defendant  have  any  land  in  the  locus  in  others  Trinity  Term,  1825,  (Bond,  attorney) ; 

quo,  the  plea  must  be  framed  accordingly,  and  in  7  B.  dc  C.  346,  it  was  held,  there  was 

see  the  notes,  ante,  1059.    As  to  the  neces-  no  occasion  to  reply  specially  a  custom  to 

sity  of  showing  a  seisen  in  fee,  and  pleading  inclose. 

the  right  in  a  que  estate,  Bee  3  You.  &  Jerv.       (q)  This  allegation  seems  proper,  1  RoU 

93,— Co.  Lit.  113  b.    4  T.  R.  718.— Cro.  Abr.  406. 1.  &— Com  Dig.  Common,  H. 
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tarn  and  put  into  and  upon  the  same  the  said  cattle,  horses,  &c.  (name  them   n>  xeal 
as  they  are  named  in  tJie  declaration)  in  the  said  [first  count  of  the  said]  dee-  rR0PB*TT' 
lar&tion  mentioned,  being  the  said  C.  D.'s  own  commonable  cattle  levant  and  kishtsof 
couchant  in  and  upon  the  said  last-mentioned  land,  with  the  appurtenances,   common. 
to  use  f  the  said  common  of  pasture  of  the  said  C.  D.  there,  and  in  so  do- 
ing they  the  said  0.  D.  and  E.  F.  at  the  said  times  when,  &c.  with  their 
feet  in  walking,  necessarily  and  unavoidably  trod  down  (r),  trampled  upon, 
spoiled,  consumed  and  destroyed  a  little  of  the  grass  and  hay,  herbs,  roots, 
shrubs,  and  bushes  there  growing  and  being,  and  with  the  said  cattle,  horses, 
&c.  in  the  said   [first]   count  mentioned,   necessarily  and  unavoidably 
trod  down,  trampled  upon,  spoiled,  eat  up,  depastured,  consumed,  and 
destroyed  a  little  other  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and 
bushes  there  also  growing  and  being ;  and  because  the  said  close,  in  which, 
fcc.  before  and  at  the  said  time  when,  &c.  had  been  and  was  wrongfully  in*  Because 
closed  .with  and  by  means  of  the  said  ditches  and  fences  and  gates  (r)  in  the  com- 
the  said  [first  count  of  the  said]  declaration  mentioned,  before  then  wrong-  mon  *™! 
fully  dug  and  made,  and  put  and  placed  in  and  upon  the  said  close,  in  which,  encioledby 
Ac.  so  that  without  filling  up  and  levelling  the  said  ditches  and  fences,  and  the  ditches, 
removing  the  said  gates,  the  said  0.  D.  could  not  use  or  enjoy  his  said  com-  ^c'tdefen_" 
mon  of  pasture  in,  upon,  and  throughout  the  said  close,  in  which,  &c.  in  so  trated  the 
ample  and  beneficial  a  manner  as  he  otherwise  might  and  would  and  ought  to  same  (*)• 
have  done,  he  the  said  0.  D.  in  his  own  right,  and  the  said  D.  F.  as  the  ser- 
vant of  the  said  0.  D.  and  by  his  command,  at  the  said  several  times  when, 
&o.  with  the  said  pickaxes,  (r),  hatchet*,  saws,  and  mattocks,  and  other  in- 
struments in  the  said  [first  count]  mentioned,  filled  up  and  levelled  the  said 
ditches,  and  dug  up,  threw  down,  and  prostrated  the  said  fences  and  gates  in 
the  said  [first]  count  mentioned,  and  took  and  carried  the  said  gates  to  a 
small  and  convenient  distance,  where  they  left  the  same  for  the  use  of  the 
said  plaintiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  occa- 
sions aforesaid,  and  as  they  lawfully  might,  for  the  cause  aforesaid,  which 
are  the  said  several  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  whereof  the  said  plaintiff  hath  above  complained  against  the 
said  C.   D.  and  E.  F.    And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  907,  sixth  form.] '  • 

[First  j>lea,  general  issue,  as  ante,  1061  ;  second  plea,  enumerate  the  defect  or 
trespasses  intended  to  be  justified,  as  directed  'in  the  form,  ante,  1109,  and  ^rENCBS- 
then  by  leave,  £c,  actio  non,  £c.  as  ante,  906.] — Because  he  says,  that  mcmuede 

the  said  close  called in  which,  &c.  at  the  said  times  when,  &c.  lay,  vidnage(t). 

and  from  time  immemorial  hath  lain,  and  still  doth  He,  contiguous  and  next  [  *1114] 

adjoining  to  a  certain  other  close,  or  piece  or  parcel  of  land  called 

containing  divers,  to  wit, acres  of  land,  situate  and  being  in  a  certain 

part  of  the  said  parish  of which  lies  in  the  county  of and  ev- 
er hath  been  separated  or  divided  from  the  said  last-mentioned  close  cal- 
ed in  the  said  county  of  —  by  any  inolosure,  hedge,  or  fence 

(r)  Let  this  agree  with  the  statements  in  ft)  See  the  notes  to  the  precedent,  ante, 

the  declaration  in  this  respect.  1109,  and  Com.  Dig.  Common,  £.    Com- 

(j)  A  commoner  may  justify  abating  a  mon  pur  cause  de  vicinage  being  merely  an 
fence  wrongfully  erected  upon  a  common,  excuse  for  a  trespass  with  cattle,  and  defend- 
but  not  trees  planted  thereon,  6  T.  R.  487.  ant  cannot  justify  pulling  down  fences,  dec. 
— 2  Mod.  65 .—Com.  Big.  Common,  H.— 7  Com.  Dig.  Common,  £. 
B.  &  C.  346. 

Vol.  m.  24 
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to  real   whatsoever,  sufficient  to  prevent  cattle  from  time  to  time  feeding  and  de* 

property.  pa8turigg  in  the  said  close  called in  the  said  county  of from 

mpectop   erring    or    escaping    therefrom    into    the    said   close    called    in 

fjucgbs.    which,  &c.     Aud    that  the  said  cattle,  from    time    to  time,  during  all 
that    time,    duly  put   in    the    said    close   called  ■  to   feed  on  the 

grass  there  then  growing,  (or,  "  to  use  the  said  common  of  pasture  in 
and  upon,  and  throughout,  &c")  from  time  immemorial  have  gone,  es- 
caped, and  rambled,  and  have  been  used  and  accustomed  to  go,  escape, 

and  ramblo  therefrom  into  the  said  close  called in  which,  &c.  and 

to  intermix  there,  and  feed  with  cattle  from  time  to  time,  feeding  on  the 
grass  growing  in  the  said  last-mentioned  close ;  and  in  like  manner  the  cat- 
tle from  time  to  time,  during  all  that  time,  duly  put  into  the  said  close 

called in  which,  &c.  to  feed  on  the  grass  there  then  growing,  (or, 

"  to  use  the  said  common  of  pasture  in  and  upon,  and  throughout,  &c") 
from  time  immemorial  have  gone,  escaped  and  rambled,  and  have  been 
used  and  accustomed  to  go,  escape,  and  ramble  therefrom  into  the  said 

close  called in  the  said  county  of and  to  intermix  there,  and 

feed  with  cattle  from  time  to  time  feeding  on  the  grass  growing  in  the  said 
last-mentioned  close.     And  the  said  defendant  further  saith,  that  the  said 

close  called  in  the  said  county  of before  and  at  the  said  time 

when,  &c.  was  the  close,  soil,  and  freehold  of  one  E.  F.  and  that  the  said 
cattle  of  the  said  defendant,  in  the  said  declaration  mentioned,  just  before 
the  said  time  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  were 

in  and  had  been  put  into  the  said  close  called in  the  said  county  of 

to  feed  on  the  grass  there  then  growing,  by  the  leave  and  license  of 

the  said  E.  F.  to  the  said  defendant,  in  that  behalf  first  given  and  granted, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid;  and  the  said  de- 
[*1115]  fendant  further  says,  that  the  said  cattle,  so  being  put, and  'being  in  the 
said  close  called in  the  said  county  of as  aforesaid,  for  the  pur- 
pose aforesaid,  and  the  said  close  called in  which,  &c.  so  being  and 

lying  contiguous  thereto,  and  not  separated  or  divided  therefrom  by  any 
inelosure,  hedge,  or  fence  whatsoever,  the  said  cattle  of  him  the  said  de- 
fendant afterwards,  and  just  before  the  said  time  when,  &c;  to  wit,  on  the 
same  day  and  year  aforesaid,  of  their  own  accQttf,  and  without  the  know- 
ledge or  consent  of  the  said  defendant,  went,  escaped,'  and  rambled  from 

and  out  of  the  said  close  called in  the  said  county  of  —  into  the 

said  close  called  —  in  which,  &c.  and  intermixed  and  fed  with  the  cat* 
tie  there  then  feeding  on  the  grass  there  then  growing,  and  remained  and 
continued  in  the  said  close  called  — —  in  which,  «c.  on  the  occasion 
aforesaid,  without  the  knowledge  of  the  said  defendant,  and  there  eat,  4c. 
'—[Here  justify  the  trespasses  with  the  cattle,  as  in  the  form,  ante,  1110, 
and  conclude  as  therein  directed.'}  , 

i 

Common         [First  plea,  general  issue,  as  ante,  1061;  second  plea,  as  follows:'] — 

k^X6™'  And  f°r  a  further  plea  in  this  behalf  as  to,  &c.  [state  the  entry  on  foot  and 

with  carriages,  throtving  down  of  posts  and  fences^  £c.~and  other  trespasses 

which  may  be  justified,  and  then  say,  by  leave,  £c.  actio  non,  £c.  as  ante, 

(u)  See  the  notes  to  the  form,  ante,  807,  435.-9  B.  &  C.  671,  and  ante,  807,  and  of 
Thomp.  £nt.  377.  See  the  forms  of  pleaa  of  a  right  to  dig  stones,  or  sand,  6  X.  B.  748. 
common  of  Turbary,  7  East,  121.— 1  Taunt.    Plead  A.  499. 
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907,  and  then  as  follows :} — because  he  says,  that  the  said  close,  in  which,    to  real 
&c.  before  and-at  the  said  several  times  when.  &c.  had  divers  large  quan-  yROrtETr' 
tities  of  bushes  and  underwood  growing  thereon  ;  and  the  said  defendant  EUMXT8  of 
further  saith,  that  he  the  said  defendant  before  and  at  the  said  several  tiroes   commoh. 
when  &c.  was  seized  in  -his  demesne  as  of  fee,  of  and  in  a  certain  mes- 
suage, with  the  appurtenances,  situate  and  being  in  the  parish  aforesaid, 
and  that  he  the  said  defendant  and  all  those  whose  estate  he  now  hath,  and 
at  the  said  several  times  when,  &c.  had,  of  and  in  the  said  last-mentioned 
messuage,  with  the  appurtenances,  for  the  time  being,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had  and  taken,  and  been 
used  and  accustomed  to  have  and  take,  and  of  right  ought  to  have  had 
and  taken,  and  the  said  defendant  still  of  right  ought  to  have  and  take, 
reasonable  estover  of  the  bushes  and  underwood  'standing  and  growing  [  *1116] 
m  and  upon  the  said  close,  in  which,  &c.  and  to  carry  the  same  from 
thence  to  the  said  messuage,  with  the  appurtenances,  to  be  burnt,  spent, 
and  consumed  for  fuel  therein  every  year,  and  at  all  seasonable  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  as  belonging  and  apper- 
taining to  such  last-mentioned  messuage,  with  the  appurtenances.     Where- 
fore he  the  said  defendant  at  the  said  several  times  when,  &c.  having  oe» 
casion  for  such  reasonable  estovers  as  aforesaid,  to  be  burnt  and  con- 
sumed for  fuel  in  the  said  last-mentioned  messuage,  at  the  said  several 
times  when,  Ac.  being  seasonable  times  of  the  year  in  that  behalf,  entered 
the  said  close,  in  which,  &c.  with  the  said  cattle  and  carriages  in  the  said 
declaration  mentioned,  in  order  to  take  and  carry  such  reasonable  esto- 
vers as  aforesaid,  from  thence  to  the  said  last-mentioned  messuage  to  be 
burnt,  used,  and  consumed  for  fuel  therein  ;  and  the  said  defendant  on 
those  occasions  with  his  feet  in  walking,  and  by  and  with  the  said 
cattle  and  carriages,  a  little  trod  down,  trampled  upon,  consumed,  and 
spoiled  the  grass  and  herbage  then  growing  and  being  in  the  said  close, 
and  subverted,  damaged,  and  spoiled  the  soil  of  the  said  close,  and  because 
the  said  stakes,  banks,  mounds,  gate-posts,  and  other  posts  in  the  said  de- 
claration mentioned,  before  the  said  Beveral  times  when,  4c.  had  been 
wrongfully  erected,  and  were  then  standing  and  being  in  and  upon  the  said 
eloee,  in  which,  &o.  and  partly  inclosing  the  same,  so  that  without  some 
digging  up,  pulling  up,  tearing  up,  breaking  down,  throwing  down,  pros- 
trating, and  destroying  the  said  banks,  mounds,  and  fences,  gate-posts, 
and  other  posts  respectively,  the  said  defendant  could  not  then  have,  take, 
and  carry  from  the  said  elose  such  reasonable  estovers  as  aforesaid,  to  be 
burnt,  used,  and  consumed  for  fuel  in  the  said  last-mentioned  messuage, 
as  he  otherwise  might  and  ought  to  have  done ;  he  die  said  defendant  at 
the  said  several  times  when,  &c.  in  order  to  remove  such  obstructions  as 
last  aforesaid,  dug  up,  tore  up,  broke  down,  threw  down,  prostrated,  and 
destroyed,  the  said  stakes,  banks,  mounds,  fences,  gate-posts  and  other 
poets  in  the  said  declaration  mentioned,  and  took  and  carried  the  said 
gate-posts,  and  other  posts  to  a  small  and  convenient  distance,  where  he 
left  die  same  for  the  use  of  the  said  plaintiff ;  doing  no  unnecessary  dam- 
age to  the  said  plaintiff  on  those  occasions,  which  are  the  same  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  the  said  defendant.    And  this, 
Ac. — [Conclude  with  a  verification,  as'  ante,  907,  sixth  form.} 
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to  real       [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  as  follows ;] — And 
pRoptRTT.  fQr  a  furt^er  p)ea  jn  ^U  behalf,  [as  to  the  entering  the  said  close  of  the 

public     said  plaintiff,  in  the  said  'first  count  of  the  said  declaration  mentioned,  and 
ways,     in  which,  &c.  and  with  feet  in  walking,  and  with  the  said  cattle  and  car- 
Public        riages  in  the  said  declaration  mentioned,  treading  down,  trampling  upon, 
carnages    crushing,  consuming,  and  spoiling  the  grass  and  herbage  then  growing 
fee,  (w). '    and  being  in  the  said  close,  and  subverting,  damaging,  and  spoiling  the 
[  *1117]  soil  of  the  said  close,  and  digging  up,  pulling  up,  tearing  up,  prostrating, 
^  w  *n(*  destroying  the  said  stakes  and  posts  in  the  said  first  count  mention- 
trespass      *d'  an^  wi*h  ^e  8a^  cattle  in  the  said  declaration  mentioned,  eating  up 
intended  to  and  depasturing  the  said  other  grass  of  the  said  plaintiff,  there  also  growing 
bejuatifi-    aQ(j  being,  and  also  to  the  breaking  down,  throwihg  down,  prostrating, 
and  destroying  the  said  banks,  mounds,  and  fences,  in  that  count  mention- 
ed, and  also  as  to  digging  up,  pulling  up,  prostrating,  damaging,,  and  de- 
stroying the  said  gate-posts  and  other  posts  in  the  said  last  count  in  the 
said  declaration  mentioned,  and  taking  and  carrying  away  the  same, 
above  supposed  to  have  been  done  by  the  said  defendant  (a:),]  he  the  said 
defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  that  case  made  and  pro- 
vided, saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
The  public  said  action  thereof  against  him,  because  he  says,  that  "before  and  at  the  said 
r  M  Win  8ever*l  ^me9  when,  &c.  there  was,  and  of  right  ought  to  have  been,  a 
I  llloj  cert»n  common  and  public  highway,  into,  through,  over,  and  along  die 
said  close  in  which,  &c.  for  all  the  liege  subjects  of  our  lord  the  king, 
to  go,  return,  pass,  and  repass  on  foot,  and  with  cattle  and  carriages,  *at 
all  times  of  the  year  (2),  at  their  free  will  and  pleasure.     Wherefore  die 
Wherefore]  gaid  defendant  being  a  liege  subject  of  our  said  lord  the  king,  and  having 
entered Dt   os™8*01*  to  use  the  same  way,  at  the  said  several  times  when,  &c.  went, 
and  the      passed,  and  repassed  on  foot,  and  with  the  said  cattle  and  carriages  (a), 
cattle  by     into,  through,  over,  and  along  the  said  "close,  in  which,  &c.  in,  by,  and 
moneiseat  a^°nS  ^e  sai(*  highway  there,  using  the  same  as  he  lawfully  might  for  the 
the  grass    cause  aforesaid.!    And  in  so  doing  the  said  defendant  with  his  feet  in 
in  the  way.  walking,  and  with  the  said  cattle  and  carriages  unavoidably  a  little  trod 
down  (a),  trampled  upon,  consumed  and  spoiled  the  grass  and  herbage  then 
growing  and  being  in  the  said  close,  in  which,  &c.  and  subverted,  damaged, 
and  spoiled  the  soil  of  the  same  close,  and  the  said  cattle,  at  the  said 
several  times  when,  &c.  in  passing  and  repassing  along  the  said  way,  by 
stealth  and  morsels,  and  against  the  will  of  the  said  defendant,  eat  up  and 
depastured  a  little  other  of  the  grass  there  then  growing  in  the  said  way. 
Because     And  because  the  said  stakes  (a),  banks,  mounds,  fences,  gate-posts,  and 
&c  o£°eS'  other  posts  in  the  said  declaration  mentioned,  before  the  said  several  times 
structed      when,  &c.  had  been  wrongfully  erected,  and  were  then  standing  in  and 

the  way, 

defendant       ^  g^  form8j  9  Wentw.  Index,  lvi.   1  statements  in  the  declaration,  and.  in  most 

Hen.  Bla.  351. — Lil.  Ent.  426.    In  pleading  cases  may  be  wholly  unnecessary. 

a  public  way,  it  is  not  necessary  to  state  the  (y)  If  the  right  of  way  be    qualified,  it 

termini,  or  to  show  that  it  was  immemorial-  must  be  described  accordingly,  4  Campb. 

ly  a  way,  the  term  "  public  highway"  be-  190 ;  as  if  the  way  be  merely  a  foot-way,  or 

ing  sufficient,   1    Hen.    Bla.    351,    355. — 2  only  ahorse  way ;  or  if  it  be  to  be  used  only 

Saund.  158  d. — Ante,  308,  note. — 8  East,  6.  at  particular  times,  see  3  Burn,  Just.  26th  ed. 

—3  T.1  R.  265.-8  Id.  608.  3  Burn,  J.  26th  67,  68,  and  cases  there  collected. 

ed,  68.    See  a  form  of  right  of  way  by  in-  (z)  See  note  z,  ante. 

habitants  of  a  town,  Lutw.  1507.  (a)  This  must  depend  on  the  statement  in 

(z)  The  enumeration  of  the  trespasses  in-  the  declaration. 

tended  to  be  justified,  must  depend  on  the 
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across  the  said  highway,  and  obstructing  the  same,  so  that  without  digging  to  ual 
up,  palling  up,  tearing  up,  breaking  down,  throwing  down,  prostrating  and  **°mTY- 
destroying  the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and  other     public 
posts  respectively,  the  said  defendant  could  not  then  pass  and  repass  with     WAYS- 
the  said  cattle  and  carriages,  into,  through,  over,  and  along  the  said  close,  pro^^ 
in  which,  &c.  in  the  said  highway  there,  as  he  ought  to  have  done,  the  same  and 
said  defendant  at  the  said  several  times  when,  &c.  in  order  to  remove  the  carrief* 
said  obstructions,  dug  up  (a),  pulled  up,  tore  up,  broke  down,  prostrated  JJ^Jonve. 
and  destroyed,  the  said  stakes,  mounds,  fences,  gate-posts,  and  other  posts  nient  dis- 
in  the  said  declaration  mentioned,  and  took  and  carried  the  said  gate-posts  taice- 
and  other  posts  to  a  small  and  convenient  distance,  and  there  left  the  satne 
for  the  use  (6)  of  the  said  plaintiff,  doing  no  unnecessary  damage  to  the 
said  plaintiff  on  those  occasions,  which  are  the  same  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  him  the  said  defendant.    And  this, 
«c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  farm.'] 

And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  entering  the  *2?*>  i*"** 

passes  stated  in  the  dechh  fejSLt's 


close,  &c.  [if  necessary,  enumerate  the  trespas 
ration  and  intended  to  be  justified]  the  said  defendant  by  leave,  says,  &o.  entering 
[actio  non,  as  ante,  906,]  because  he  says,  that  before  and  at  the  said  time  P^^tiff '» 
when,  &c.  and  on  the  several  other  days  and  times  in  the  said  declaration  breaking 
mentioned,  there  was,  and  of  right  ought  to  have  been,  a  certain  common  and  gates,  &c. 
public  highway  running  by  and  lying  close  to,  and  adjoining  the  said  close  £?°£use  a 
of  the  said  plaintiff,  in  which,  &c.  in  the  said  first  count  mentioned,  for  adfoinmg 
all  the  liege  subjects  of  our  lord  the  king,  to  go,  return,  pass,  and  repass  the  close 
on  foot  and  with  horses,  mares,  and  geldings,  and  other  cattle,  and  with  ^s^a^ 
wagons,  carts,  and  other  carriages,  at  all  times  of  the  year,  at  their  free  continued 
will  and  pleasure.    And  the  said  defendant  further  saith,  that  he  the  said  impassable 
defendant  being  a  liege  subject  of  our  said  lord  the  king,  was  desirous  and  ^£^? 
had  occasion  and  was  about  to  go  and  pass,  and  did  endeavor* to  go  and  througha* 
pass  in,  through,  over,  and  along  the  said  common  and  public  highway,  cesaity,  en- 
roth  the  said  wagons  and  carts  drawn  by  the  said  horses,  mares,  and  t5!ed' &c# 
geldings,  in  the  said  first  count  of  the  said  declaration  mentioned,  but  a 
great  part,  to  wit,  [ten  yards]  in  length,  and  [ten  yards]  in  breadth,  of  the 
said  common  or  public  highway,  was  then  and  there  so  miry,  deep,  founder- 
ous,  ruinous,  and  in  such  bad  state  and  condition,  as  to  be  wholly  impassable 
by  the  said  defendant  with  his  said  wagons  and  carts,  and  horses,  mares, 
and  geldings,  as  by  other  liege  subjects  of  our  said  lord  the  king ;  and  he- 
cause  the  said  close  of  the  said  plaintiff  in  which,  &c.  in  the  said  first 
count  mentioned,  so  lying  contiguous  and  next  adjoining  the  said  common 
and  public  highway  as  aforesaid,  was  the  most  commodious  and  necessary 
way  for  him  the  said  defendant  to  break  out  of  the  said  highway  so  miry, 
deep,  foundrous,  ruinous,  and  in  such  bad  state  and  condition  as  afore- 
said, to  go  and  proceed  towards  B.  in  that  county  aforesaid,  with  the 
said  wagons  and  carts,  and  with  the  said  horses,  mares,  and  geldings,  he 

(a)  This  most  depend  on  the  statements  and  see  the  form  of  replication}  post)  1207. 
in  the  declaration.  (c)  As  to  this  plea,  see  2  Snow.  20.— 2 

(b)  This  is  not  traversable,  see  4  T.  B.  Lev.  234,  S.  C.— 1  Ld.  Raym.  749—3  Burn. 
364.— 1  Stark.  C.  N.  P.  173.— Ante,  1094,  J.  26th  edit.  7. 
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the*  said  defendant,  at  the  said  time  when,  &c.  with  the  said  carts  and 
pftorwv.  wagoQ39  and  the  said  horses,  mares,  and  geldings,  did  necessarily  and 
unavoidably,  and  in  order  to  proceed  forward  and  towards  B.  aforesaid,  a 
little  break  ont  of  the  said,  &c.  part  of  the  said  highway  so  miry,  &c.  as 
aforesaid,  and  enter,  and  go,  and  pass  over  that  part  of  the  said  close  of 
the  said  plaintiff  in  which,  &o.  in  the  said  first  count  mentioned,  which 
lay  dose  to  and  immediately  adjoining  the  said  common  or  public  highway, 
so  being  in  such  a  state  and  condition  as  aforesaid,  as  it  was  lawful  for  htm 
to  do  for  the  cause  aforesaid,  and  in  •  so  doing  he  the  said  defendant  with 
feet  in  walking,  did  a  little  break  down,  trample  in,  and  consume  and  spoil 
a  little  of  the  grass  and  corn  then  and  there  growing  and  being,  and  with 
the  feet  of  the  said  horses,  mares,  and  geldings,  and  also  with  the  wheels 
of  the  said  carts  and  wagons  did  necessarily  and  unvoidably  a  little  crush, 
damage,  and  spoil  a  Tittle  other  the  grass  and  corn  of  the  said  plaintiff  then 
and  there  also  growing  and  being,  and  with  the  feet  of  the  said  horses, 
mares,  and  geldings,  and  with  the  wheels  of  the  said  carts  and  wagons,  a 
little  trampled,  damaged,  and  spoiled  the  earth  and  soil  of  the  said  plain- 
tiff in  the  said  part  of  the  said  close  so  lying  close  to  and  immediately  ad- 
joining the  said  common  or  public  highway  as  aforesaid,  and  did  then  and 
there  necessarily  and  unavoidably  a  little  cut  down  and  destroy,  prostrate 
and  level,  a  little  of  the  trees  and  underwoods,  hedges,  gates  and  fences, 
in  the  said  last  part  of  the  said  close  there  growing,  erected,  and  being, 
doing  on  those  occasions  no  unnecessary  damage  to  the  said  plaintiffj 
which  were  the  same  supposed  trespasses  in  the  introductory  part'  of  this 
plea  mentioned,  and  whereof,  &c.  the  said  plaintiff  hath  above  complained 
against  him.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907, 
sixth  form;  add  another  plea,  as  ante,  1116.} 


PRIVATE 
WAYS. 

Private 
way  by 
prescriptum 
by  a  wee- 
holder  (d). 

[1119] 


[First  plea,  general  issue  as  ante,  1061 ;  second  plea,  same  as  theform^ 
ante,  1117,  to  the  asterisk,  mutatis  mutandis,  *and  then  proceed  as  follows :] 
— And  the  said  defendant  further  saith,  that  he  the  said  defendant,  long 
before,  and  at  the  said  several  times  when,  &c.  was,  and  still  is,  seised  in 

his  demesne  as  of  fee  (e),  of  and  in  a  certain  close  called ,  contiguous 

and  next  adjoining  to  the  said  close,  in  which,  fcc.  and  that  he  the  said  de- 
fendant and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times 

when,  &c.  had  of  and  in  the  said  close  called -,  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary,  have  had  and  used,  and  have  been 
accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used,  and  the 
said  defendant  at  the  said  times  when,  &c.  of  right  ought  to  have  had  and 
used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  (/)  for  him- 
self and  themselves,  and  his  and  their  servants,  farmers,  and  tenants,  occu- 


7,& 


See  forms  and  law,  Lutw.  1426, 
>27.—  16  East,  343.-2  Rich.  C.  P.  49, 
52.— Lil.  Ent.  72;  xand  ante,  807  to  814; 
and  by  a  rector,  see  Willes,  283.  As  to  the 
mode  of  pleading  a  private  right  of  way  in 
general,  see  Com.  Dig.  Chimin,  Dig.  d.  2, 
&c.  Yin:  Ab.  Chimin,  Private,  H.  Bac.  Ab. 
Highways,  C.  The  termini  and  course  of  a 
private  way,  must  be  stated  in  pleading,  Id. 
ibid.— 1  Hen.  Bl.  351,  355.— 1  East,  377. 
Quare,  if  the  way  can  be  described  as  lead- 


ing "tonwrds,  $c."  '1  East,  377;  but 
We,  that  where  the  way  leads  over  other 
grounds  of  the  defendant,  the  facts  must  be 
stated ;  ante,  vol.  ii.  p.  808. 

(«)  As  to  the  necessity  of  pleading  in  a 
que  estate,  and  showing  a  seisen  in  fee,  see  3 
You.  6c  Jerv.  93,  and  cases  there  cited; 
and  ante,  1059, 1060. 

(/)  Add  another  plea,  varying  the  state- 
ment of  the  right  of  way,  if  there  be  any 
doubt  as  to  the  precise  nature  of  it. 
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piers  Cff)  °f  *he  ^M  cl°se  called ,  to  pass  and  repass  on  foot,  and  *o  reax. 

with  horses,  mares,  geldings,  and  other  cattle,  from  a  certain  common  PR0WMT' 
king's  highway,  in  the  parish  of  ■■        aforesaid,  unto,  into,  through,  over,    PRIVATB 

and  along  the  said  close  of  the  said  plaintiff  called ,  in  which,  &c.     ways. 

unto  and  into  the  said  close  of  the  said  defendant,  and  so  from  thence  back 

again  unto,  into,  through,  and  over  and  along  the  said  close  of  the  said  • 

plaintiff  called ,  in  which,  &c.  unto  and  into  the  said  common  king's 

highway,  at  all  times  of  the  year  (K)  at  his  and  their  free  will  and  pleasure, 
as  to  the  said  close  of  the  said  defendant,  with  the  appurtenances  belong- 
ing and  appertaining  (*).  And  the  said  defendant  being  so  seised  of  his 
•said  close,  and  also  being  in  the  possession  thereof  (&),  and  having  ocoa-  £*1120] 
sion  to  use  the  said  way,  did  with  his  servants  and  horses,  and  mares  and 
geldings,  and  cattle,  at  the  said  several  times  when,  &c.  pass  and  repass, 
in,  by,  through,  and  along  the  said  way,  from  the  said  common  king's  high- 
way, into,  through,  over,  and  along  the  said  close  of  the  said  plaintiff  call- 
ed   ,  in  which,  4c.  unto  and  into  the  said  close  now  of  the  said  de- 
fendant, and  so  from  thence  back  again,  in,  by,  through,  and  along  the 
said  way,  unto  and  into  the  said  common  king's  highway,  using  the  said 
way  there  for  the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing,  &c. — [Same  as  the  form, 
ante,  1118,  from  the  f  to  the  end,  justifying  the  trespasses,  according  to 
the  facte,  observing  the  introductory  part  of  this  plea.] 

[State  a  seisin  in  fee,  as  ante,  1119.] — And  that  he  the  said  0.  D.  and  Prescrip- 
all  those  whose  estates  he  now  hath,  and  at  the  said  several  times  when,  *""*  "S™ 
&c.  had,  of  and  in  the  said  messuage,  farm,  and  lands,  from  time  whereof  WhSfde- 
the  memory  of-  man  is  not  to  the  contrary,  have  had  and  used,  and  have  fendant 
been  accustomed  to  have  and  use,  and  of  right  ought  to  have  had  and  used,  hat^1?Bes 
and  the  said  C.  D.  at  the  said  several  times,  when,  &c.  of  ri^ht  ought  to  ends  of 
have  had  and  used,  and  still  of  right  ought  to  have  and  use,  a  certain  way  way  (0* 
for  himself  and  themselves,  and  his  and  their  servants,  farmers,  and  tenants, 
occupiers  of  the  said  messuage,  farm,  and  lands,  to  pass  and  repass  on  foot,     "* 
from  a  certain  close  in  the  parish  aforesaid,  near  to  a  certain  common  king's 
highway,  in  the  same  parish,  into,  through,  over,  and  along  the  said  closes 
in  which,  &c.  towards  the  said  messuage,  farm,  and  lands,  now  of  the  said 
C.  D.  and  so  back  again  unto,  into,  through,  over,  and  along  the  said  closes 
in  which,  &c,  unto  and  into  the  said  close  [in  this  plea  first  mentioned], 
towards  the  said  common  king's  highway,  at  all  times  of  the  year,  at  his  and 
their  free  will  and  pleasure,  as  to  the  said  messuage,  farm  and  lands,  of 
the  said  G.  D.  with  the  appurtenances  belonging  and  appertaining ;  and  the 
said  C.  D.  being  so  seized  of  the  said  messuage,  farm  and  lands,  and  al- 
so being  in  the  possession  thereof,  the  said  C.  D.  in  his  own  right,  and 

(g)  A  landlord  comes  within  the  meaning    East,  377 1  Hen.  Bla.  351. 

of  this  word,  though  he  only  occupies  by  his  (k)  This,  though  not  usual,  is  said  to  be 

tenant,  2D.  &  R.  31. — 1  B.  &  C.  8,  S.  C.  improper,  when  a  seisen  in  fee  is  alleged,  as 

and  see  16  East,  343.  in  this  form,  possession  being  an  intend- 

(h)  If  the  right  of  way  be  qualified  as  to  ment  of  law  when  a  seisen  is  laid,  16  East, 

the  time  of  enjoyment  or  otherwise,  it  should  343. — 4  M.  &  S.  392. 

be  described  accordingly,  see  4  Camp.  190.  (/)  See  1  East,  377.    This  form  is  merely 

tf)  The   several   forms  in    Lutw.    1426,  suggested  as  perhaps  expedient  to  be  resort- 

1427,  and  119.— Lil.  Ent.  426.— 1  B.  &  P.  ed  to  where  the  defendant  was  seised   of 

371,  contain  this  allegation,  but  see  Yehr.  closes  at  each  end  of  the  way,  and  of  course 

150.— Ante,  809,   n.— Lutw.   1527.     Bast,  cannot  presenile  for  a  way  «ner  such  closes. 

Ent.  617  a,  b ;  618  a,  b.— Lil.  Ent.  452.— 1  —Ante,  1118  a,  note  4. 
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to  REAi   the  said  E.  F.  *as  his  servant,  and  by  hid  command,  at  the  said  several 

rROPBRTY.  £mes  when,  &c.  did  pass  and  repass  on  foot,  in  and  by  and  along  the 

private    said  way  from  and  oat  of  the  said  close,  [in  this  plea  first  mentioned], into, 

ways,     through,  over,  and  along  the  said  close  of  the  said  plaintiff,  in  which,  &c. 

towards  the  said  messuage,  farms,  and  lands,  now  of  the  said  C.  D.  and 

so  from  thence  back  again,  in,  by,  through,  and   along  the  said  footway 

towards  the  said  common  king's  highway,  using  the  said   way  there  for 

the  purpose  and  on  the  occasion  aforesaid,  as  they  lawfully  might  for  die 

cause  aforesaid,  and  in  so  doing,  &c. — [Same  as  the  form,  ante,  1118, 

from  the  f  to  the  end,  justifying  trespasses,  according  to  the  fact.] 

Right  of         [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  prescriptive  right 

mm-exist-  °f  wa^  a8  ante*  m®  '>  Mird  plea,  as  follows :] — And  for  a  further  plea  in 
ing  grant  this  behalf,  [as  to  the  said  several  supposed  trespasses  in  the  introductory 
(**)•  part  of  the  said  second  plea  mentioned,  and  therein  justified,]  the  said  de- 

fendant by  like  leave,  &c.  says,  [actio  nan,  as  ante,  907,  fourth  form,'] 
because  he  says,  that  he  the  said  defendant,  long  before  and  at  the  said 
several  times  when,  &c.  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  seised  in  the  demesne  as  of  fee,  of  and  in  a  certain  [close]  situate  and 

being  in  the  parish  of aforesaid ;  and  the  said  defendant  further  saith, 

that  long  before  any  of  the  said  several  times  when,  &c.  to  wit,  on,  &c.  (n) 
at,  &c.  (venue')  aforesaid,  by  a  certain  deed  made  between  I.  K.  (0)  the 
then  owner  of  the  said  [close],  in  which,  &c.  and  who  was  then  seised 
thereof  in  his  demesne  as  of  fee,  and  L.  M.  who  was  then  seised  in  his 
demesne  as  of  fee  of  the  said  [close]  now  of  the  said  defendant,  and  whose 
estate  therein  he  the  said  'defendant  now  hatfi,  but  which  deed  hath  since 
L  1123]  bggQ  lost  and  destroyed  by  accident,  and  therefore  cannot  be  brought  into 
the  said  court  here,  and  the  date  whereof  is  for  that  reason  wholly  unknown 
to  the  said  defendant,  the  said  I.  E.  so  then  being  owner  of  the  said 
[close] ,  in  which,  &c.  did  grant  to  the  said  L.  M.  so  then  being  the  own- 
er of  the  said  [close]  now  of  the  said  defendant,  and  to  the  heirs  and  as- 
signs of  the  said  L.  M.  a  certain  way  from  [describe  the  way  which  may  be 
thus ;]  a  certain  public  king's  highway,  in  the  parish  aforesaid,  into,  through, 
over,  and  along  the  said  [close],  in  which,  &c.  unto  and  into  the  said 
[close]  now  of  the  said  defendant,  and  so  back  again  from  the  said  last- 
mentioned  [close],  into,  through,  over,  and  along  the  said  [close], 
in  which,  &c.  unto  and  into  the  said  public  king's  highway,  to  go, 
return,  pass  and  repass  on  foot,  by  himself  and  themselves,  and  his 
and  their  servants,  and  with  horses,  mares,  and  geldings,  carts  and  car- 

(m)  See  a  form,  3   Bing.    115.    Where  above  form,  and  the  uninterupted  use  of  the 

there  has  been  an  actual  grant  of  a  way  by  way  for  a  long  time  is  evidence  from  which 

a  will,  lease,  conveyance,   or   other   deed,  the  jury  may  presume  a  grant,  3  T.  R.  157. 

the  plea  must  be  framed  accordingly,  see  1  — 1  Saund.  323  a. — 3  East,  294. — 1  East, 

B.  &P.  391.— 3  East,  294.— 1  T.R.561.—  831.— 10  East,  55.    In  10  East,  55,  h  was 

See  form  of  plea  of  a  grant  by  a  will,  1  B.  decided  that  the  names  of  the  parties  to  the 

&  P.  371.    In  the  case  of  an  express  grant,  supposed  grant  must  be  stated.    See,  as  to 

insert  two  pleas  or  more,  one  claiming  the  the  evidence  in  a  plea  of  right  of  way  by 

right  of  way   by  express  grant,   in  express  non-existing  grant,  3  Bing.  115. 

terms,  and  another  by  a  grant  "of  all  ways  (*)  Some  day  about  the  time  when  it  can 

therewith  used,  &c."  averring  that  a  par-  be  proved  the   user  of  the  way  first  took 

tieular  way  was  used.    When  there  is  any  place,  and  whilst  the  estates  were    in  pos- 

reason   to   apprehend   that    a   prescriptive  session  of  some  person  seised  in  fee,  or  his 

right  of  way,  may  have  been  extinguished  tenant. 

by  unity  of  seisen,  it  must  then  be  claimed  (0)  The  names  of  the  parties  must  be 

as  a  way  by  non-existing  grant  as  in  the  stated,  10  East,  55. 
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rings*,  in  and  along  {he  said  last-oeartieiied  way,  Mary  yw,  and  at  aB  »• 
times  of  the  year,  at  his  and  their  free  will  and  pleasure  (p).    By  virtue  P^[^r* 
of  which  said  grant,  the  said  defendant  (y)  before  and  at  the  said  several    PEfv*» 
times  when,  &o.  was  and  still  is  entitled  to  such  way  as  last  aforesaid  4     ways. 
and  the  said  defendant  being  so  seised  and  entitled  to  such  way  as  last 
aforesaid,  be  the  said  defendant  at  the  Baid  several  times  when,  &e.  hav- 
ing occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  said 
bones,  mares,  and  geldings,  carts  and  carriages,  at  the  said  several  times 
when,  &o.  go,  pass,  and  repass,  in,  by,  through,  and  along  Ike  said  way 
from  the  said  common  king's  highway,  into,  through,  over  and  along  the 
said   [close]   of  the  said  plaintiff  In  which,  4c.  onto  and  into  the  said 

S close]  now  of  the  said  defendant,  and  so  from  theaoe  back  again,  in,  by, 
iroogh,  and  along  the  said  way,  unto  and  into -the  said  common  king's 
highway,  using  the  said  way  there,  for  the  purpose  and  on  the  occasion 
aforesaid,  as  he  lawfully  might  for  the  causa  aforesaid,  and  in  so  doing,  &e, 
— [Same  as  in  the  form,  ante,  1118,  from  the  f  to  the  end,  justifying  the 
trespasses,  according  to  the  fads,  observing  ike  introductory  part  of  the 
plea.] 

[  Commencement  a»  ante,  1122.] — Because-  he  says,  that  at  the  said  sev-  *ril**'ke  m 
oral  times  when,  Ac.  he  the  said  defendant  was  and  still  is  seised  in  his  fym  *f ). 
demesne  as  of  fee,  of  and  in  a  certain  messuage,  and  divers,  to  wit,  70 
acres  of  land,  with  the  appurtenamea,  situate  and  being  in  the  pariah  of, 
Ac.  aforesaid.  And  the  said  defendant  further  saith,  that  long  before  the 
said  times  when,  fee.  and  at*the  time  of  the  making  the  grant  hereinafter 
mentioned,  one  J.  P.  was  seised  in  his  demesne  as  of  fee,  of  and  in  the 
said  closes  in  whieb,  &c.  and  one  P.  H.  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  said  messuage  and  land,  with  the  appurtenances ;  and  the 
said  J.  P.  and  P.  EL  being  so  respectively  seised,  heretofore,  and  long 
before  the  said  several  times  when,  Ac.  to  wit,-  on,  &c.  at,  &e.  (venue) 
aforesaid,  by  a  certain  deed  then  and  there  made  between  him  the  said  J, 
P.  of  the  one  part,  and  the  said  P.  H.  of  the  other  part,  which  said  deed 
hath  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot  be 
brought  into  court  here,  and  the  date  whereof  for  that  reason  is  wholly  un- 
known to  the  .said  defendant,  the  said  J.  P.  so  being  the  owner  of  the  said 
closes,  in  which,  Ac.  did  grant  to  the  said  B.  H.  so  then  being  owner  of 
the  said  messuage  and  land,  with  the  appurtenanees,  and  to  his  heirs  and 
assigns,  a  certain  way  for  himself  and  themselves,  and  his  and  their  farmers 
and  tenants,  occupiers  of  the  said  messuage  and  hind  with  the  appurte* 
nances,  for  the  tame  being,  and  for  his  and  their  workmen,  into,  through, 
over,  and  across  the  said  doses  in  which,  Ac.  a  certain  way  towards  a 
certain  common  and  nubile  king's  highway  in  the  parish  aforesaid,  in  the 
county  aforesaid,  and  so  back  again,  into,  through,  over,  and  across  the 
said  closes  in  which,  Ac.  *in  the  said  way  there,  towards  the  said  mes-  [1184] 
suage  and  lands,  with  the  appurtenances,  to  go,  return,  pass,  and  re-pass, 
on  foot  and  on  horseback,  and  with  their  cattle,  carts,  and  other  carriages, 
every  year,  and  at  aH  times  of  the  year,  for  the  convenient  and  necessary 
use,  occupation,  and  enjoyment  of  the  said  messuage  and  lands,  with  the 


s. 


p)  See  the  notes,  ante,  1116, 1119.  to  he  stated? 

q)  quart  if  the  derivative  title eight  not       (r)  Seethe  notes  to  the  form,  ante,  1112. 
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appurtenances ;  by  virtue  of  wiioh  and  grant,  he  the  arid  defendant,  bar- 
ing the  estate  of  the  and  P.  H.  of  and  in  the  said  messuage  and  knd, 
with  the  appurtenanoes,  and  being  seised  thereof  in  bis  demesne  of  fee, 
and  so  being  in  the  occupation  thereof,  and  baring  occasion  to  use  the 
said  way  for  the  convenient  and  necessary  use,  occupation,  and  enjoyment 
thereof,  at  the  said  several  times  when,  eto.  entered  into  the  said  doses, 
in  the  said  declaration  mentioned,  and  with  horses,  mares,  geldings,  and 
other  cattle,  and  with  carts,  wagons,  and  other  carnages,  passed  and  re- 
passed from  the  said  messuage  and  land,  with  -the  appurtenances,  into 
through,  and  across  the  said  closes,  in  which,  &c  in  the  said  way  there* 
[*1125]  towards  the  said  common  and  public  king's  'highway,  and  bade  again  in 
the  said  way  into,  through  and  across  the  said  closes,  in  which,  &c. 
towards  the  said  messuage  and  land,  with  the  appurtenances,  as  it  was 
lawful  for  him  to  do,  for  the  cause  aforesaid,  and  in  so  doing,  &c. — 
[Same  as  in  farm,  ante,  1118,  from  the  f  to  the  end,  mutatis  mutandis.] 


Right  of 

way  of  ne- 
cessity (*). 

Defendant 
seised  of 
adjoining 
close. 


[First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  prescriptive  right 
of  way,  as  ante,  1118 ;  third  plea,  rig/it  of  way  by  grant,  as  in  the  above 
form  ;  fourth  plea,  as  follows :]— And  for  a  further  plea  in  this  behalf, 
[as  to  die  said  several  supposed  trespasses  in  the  introductory  part  of  the 
said  second  plea  mentioned  and  therein  justified,]  the  said  defendant,  by 
like  leave,  &c.  says,  [actio  nan,  £c*  as  ante,  907,  fourth  form,}  because 
be  says,  that  he  the  said  defendant,  before  and  at  the  said  several  times 
when,  &c.  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  cer- 
tain close  called* ,  contiguous  and  next  adjoining  to  the  said  dose,  in 

which,  &c.  and  that  one  B.  F.  whose  Estate  in  the  said. close  called the 

said  defendant  now  hath,  before  and  at  the  time  of  the  making  of  the  aliena- 
tion and  conveyance  hereinafter  mentioned,  was- seised  in  his  demesne  as  of 
fee,  as  well  of  and  in  the  said  close,  k  which,  &o.  as  of  tha  said  other  close, 
now  of  the  said  defendant  with  their  respective  appurtenances  ;  and  the 
said  E.  F.  being  so  seised  of  the  said-  closes  respectively,  long  before  any 

of  the  said  several  times  when,  &c*  to  wit,  on,  fee.  A*  D. at  the 

parish  aforesaid  duly  granted,  aliened,  and  conveyed  (£)  the  said  close,  in 
which,  &c.  to  a  certain  other  person,  to  wit,  G.  H.  and  to  the  heirs 
and  assigns  of  the  said  G»  H. ;  by  means  whereof  the  said  G.  EL 
then  and  there  became  and  was  seised  in  his  demesne  as  of  foe,  of 
[  *1126]  and  in  the  said  close  *in  which,  &c. ;  and  the  said  jfefendant  farther 
8aith,  that  at  the  time  of  the  said  alienation  and  conveyance  of  the  said 
close,  in  which,  &c.  the  said  £.  F.  who  was  seised  thereof,  and  so 
aliened  and  conveyed  the  same  as  aforesaid,  not  having  any  other  way 
to  the  said  close,  now  of  the  said  defendant,  otherwise  than  from  and 
out  of  a  certain  public  highway  in  the  county  aforesaid,  into,  through, 


£.F.  for- 
merly 
seised 
thereof, 
and  of  lo- 
cus in  quo. 

E.  F.  ali- 
ens locus  in 
quotoG.K. 


($)  Seethe  forms,  jLutw.  1487.— 9  Went. 

"  161,  2,  &c— 8  T.  K.  50.-^  Taunt.  311 : 

and  as  to  the  law  and  use  of  this  plea,  5 

Taunt.  311.— 4  M.  &  S.  387.-3  Taunt.  31. 

—1  Sauxri.  323  a,  b.  note  6—3  T.  50 — Cro. 

Jac.  170.— 1  B.  &  P.  374,  n    a.— "Willee,  71. 

t  — As  to  the  form,  see  10  East,  57.    A  way 

*  of  necessity  is  not  extinguished  by  unity  of 

seisin,  1  Saund.  323  a ;  a  way  of  necessity 

is  limited  by  the  necessity  which  created  it, 

and  ceases,  if  these  be  any  other  way,  2 


Bing.  76. .  See  form  of  replication  to  this 
plea,  Id. 

(t)  Quart  if  the  conveyance,  deed,  &c. 
as  well  as  the  parties  thereto,  ought  not  to 
be  stated,  and  if  no  such  deed  can  be  dis- 
covered, then  a  deed  'between  persons  who 
were  the  original  owners  should  be  feigned, 
and  a  plea  of  non-existing  grant  of  a  way 
added.    See  10  East,  55.-4  M.  6c  S.  387. 
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ever,  and  akpg  the said  dose,  m  *hieb,  &o.  by  reason  thereof  the  said   ™  »wi 
£•  F.  who  so  aliened  and  conveyed  the  said  dose,  in  which,  &c.  as  afore-  fAPPB*T*- 
said,  after  such  alienation  and  conveyance,  necessarily  whilst  he  continued    muvat* 
seised  of  the  said  dose  mm  of  the  said  defendant,  ought  to  have  had,  and     ****• 
of  right  had,  and  the  said  defendant,  so  having  the  estate  of  the  said  E.  F. 
as  aforesaid,  before  and  at  the  said  several  times  when,  &c«  necessarily 
had,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to  have  a  con- 
venient way  to  the  said  close  now  of  the  said  defendant,  from  the-  said 
highway,  into,  through,  over,  and  along  the  said  close,  in  which,  &c.  and 
that  the  said  E.  F.  who  se  aliened  and  conveyed  the  said  close  in  which, 
etc.  and  all  the  occupiers  of  the  said  close,  now  of  the  said  defendant,  af- 
ter the  said  alienation  and  conveyance  of  the  said  dose,  in  which,  &c  and  ^dJ|^ 
had  and  were  accustomed  to  have,  and  of  right  ought  to  ha f*  had,  and  tion,  e.f. 
the<eaid  defendant  still  of  right  ought  to  have,  a  certain  necessary  way  for  fee.  were 
themselves  and  their  servants  on.  foot,  and  with  horses,  mares,  and  geld*  ^^ 
ings,  carts  wad  carriages,  from  the  said  highway,  into,  through,  over,  and  sary  wa*. 
along  the  said  dose,  in  which,  4c-  unto  and  into  the  said  close  now  of 
the  said  defendant,  to  go  and  return*  pass  and  repass,  in  every  year,  at  all 
times  of  the  year,  for  die  necessary  use  and  occupation  of  the  said  close, 
now  of  the  said  defendant,  the  same  way  being  the  nearest  and  most  con- 
venient way  over  the  said  close,  in  .which,  &c.  to  the  said  close,  now  of  _ 
the  said  defendant    Wherefocp  at  the  said  several  times  when,  fcs.  the  fow^efen- 
said  defendant  being  so  seised  as  aforesaid,  and  having  occasion  to  use  the  dent  enter- 
•aid  way,  did,  with  his  servsnts,  and  with  his  horses,  mares,  and  geldings,  **>  *cc- 
carts,  and  carriages,  at  the  said  several  times  when,  Ac.  pass  and  repass 
in,  by,  through,  and  along  the  said  way,  from  the  said  common  king's 
highway,  into,  through,  over,  and  along  the  said  close  of.  the  $&id  plaiar 
ti$  in  which,  &o.  unto  and  into  the  said  close  now  of  the  said  defendant) 
and  from  thence  back  again,  in,  by,  through  and  along  the  said  way,  unto 
and  into  the  said  common  king's  highway,  using  the  said  way  there,  for 
the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully  'might  for  the  [  #H27] 
cause  aforesaid.    And  in  so  drag,  fcc. — [Some  a*  in  the  form*  anU, 
HIS,  from  the  ^  to  the  end,  justifying  the  trespastes  according  to  the  facts, 
observing  the  introductory  part  of  the  plea t~\ 

[See  the  form,  Raet.  Ent.  618  a,  4.— Lutw.  1427.    The  plea  Hating  ™™**  % 
the  possessory    right  will  resemble  that  claiming  a  right  of  common  by  a  tmLa  un- 
tenant, as  pointed  out,  ante,  1109.     The  lease  for  gears,  or  demise  from  tea  lease, 
year  to  year,  and  then  entry  of  the  lessee,  are  to  be  stated,  as  ante,  574,  ™J^ 
1102.— 16  JSaet,  846.-4  if.   f  &  892.-2  JIM.  C.  P.  424;  and%£/m 
where  the  defendant  claims  under  a  freeholder  by  prescription*  are  to  be  either  of 
inserted  in  the  form,  onto,  1118,  immediately  after  the  statement  of  the  x^°ye 
right  of  common;  and  if  under  a  copyholder,  immediately  after  the  state- 
mini  of  the  grant  of  the  customary  tenement  and  the  copyholder9  s  entry, 
ante,  1120.] 

m 

i 

[Actio  non,as<mte,  9WI,enwnaDating  the  trespasses,  tf  necessary.]— Be-  ^?T?t0 
cause  be  saith,  befote  the  said  .several  times  when,  Jbe.  and  before  and  at  w^^mer 
the  time  of  the  making  and  passing  of  the  act  of  parliament,  and  making  a  local  in- 
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to  uiL   the  award  hereinafter  ne*t  mentioned,  there  wag  and  of  right  ought  to 

property.  have  been,  a  certain  common  and  public  highway  from  and  out  of  a  certain 

TurvATE    public  highway  called  [P.  EL]  towards  and  into,  through,  over,  and  along  the 

ways,     said  close's  in  which,  Ac.  towards  and  into  a  certain  other  highway,  for  all 

ciosurTact  ****  Kege  8ut3ect8  °f  our  lord  the  k*ng  *°  g**  return,  pass  and  repass,  on 
and  award  foot  at  all  times  of  the  year,  at  their  free  will  and  pleasure ;  and  the  and 
(*)•  defendant  farther  saith,  that  heretofore,  to  wit,  on,  &*.  (the  day  of  past- 

ing the  act,')  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain  set 
of  parliament  was  made  and  passed,  intituled,  "  An  Act,  &c."  (state  the 
title  of  the  act;)  and  that  afterwards,  and  after  the  making  and  passing  of 
the  said  Act  of  Parliament,  to  wit,  on,  &o.  (date  of  award,)  at  the  par- 
ish aforesaid,  in  the  county  aforesaid,  P.  H.  esq.  (name*  of  amindssumers,) 
then  and  there  being  the  commissioners  for  carrying  the  said  Act  of  Par- 
liament into  execution,  and  for  afleoting  the  purposes  of  the  said  Act, 
duly  made,  executed,  and  published  their  award*  in  writing,  under  and  in 
pursuance  of  the  said  Act  of  Parliament,  and  thereby  (amongst  other 
things)  awarded  that  (here  state  the  award  of  the  way,  which  in  the  ease 
under  which  this  plea  was  framed,  woe  thus ;)  a  footway  beginning  at  the 
gate  entering  the  farm-yard  of  M.  B.  and  extending  eastwardly  oyer  the 
allotments  awarded  to  the  said  M.  B.  and  R.  G.  and  others  respectively, 
into  the  B.  F.  Road,  should  be  set  out,  and  was  by  the  said  award  set 
out,  for  the  use  only  of  the  proprietor  ef  B<  Farm-house,  belonging  to  the 
said  T.  B.  (meaning  the  How  defendant.)  And  the  said  defendant  farther 
saith,  that  the  said  footway  so  set  out  by  the  said  award  as  aforesaid,  was 
and  is  a  footway  into,  through,  over,  and  along  the  said  close*  in  which, 
&c.  in  the  same  line  and  direction  with  the  public  and  common  footway 
hereinbefore  mentioned.  And  the  said  defendant  farther  saith,  that  he 
the  said  defendant,  before  and  at  the  said  several  times  when,  &c.  was 
and  is  lawfully  seised  in  his  demesne  as  of  fee,  of  and  in,  and  was  and  is 
the  proprietor  and  occupier  of  the  said  B.  Farm-house,  wherefore  the  said 
defendant  having  occasion  to  use  the  said  last-mentioned  footway  so 
awarded  as  aforesaid,  did,  at  the  said  several  times  when,  &c.  pass  and  re- 
pass in,  by,  through  and  along  the  said  footway,  into,  through,  over,  and 
along  the  said  closes,  in  which,  Ac.  using  the  said  way  for  the  purpose  afore- 
said, and  on  the  occasion  aforesaid,  as  he  lawfully  might  for  the  cause 
aforesaid ;  and  in  so  doing,  he  the  said  defendant,-  with  his  feet,  in  walk- 
ing, unavoidably  a  little  damaged  and  spoiled  the  earth  and  soil  then  being 
in  the  said  closes,  in  which,  fcc.  ;  and  because  the  said  gates,  locks,  sta- 
ples, and  binges  in  the  said  declaration  mentioned,  before  the  said  several 
times  when,  &c.  bad  been  and  were  wrongfully  erected  and  were  then 
standing  and  being  across  the  said  footway,  and  obstructing  the  same,  so 
that  without  forcing,  breaking  open,  breaking  to  pieces,  damaging,  and 
spoiling  the  same,  the  said  defendant  could  not  then  pass  and  repass, 
into,  through,  over,  and  along  the  said  closes  in  which,  &c.  in  the 
said  footpath  there,  as  he  ought  to  have  done,  the  said  defendant,  at 
the  said  several  times  when,  £c.  in  order  to  remove  the  said  obstruc- 
tion, forced,  broke  open,  broke  to  pieces,  damaged,  and  spoiled  the 
said  gates,  looks,  staples,  and  hinges  in  the  said  declaration  mentioned, 

(*)  See  the  ease  in  5  B.  &  C.  513.— 8  D.  &  R.  299,  S.  C.  wherein  the"  above  forms  of 
pleas  aufcoogst  othen,  were  adopted. 
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and  took  and  oafried  ibe  said  gates,  locks,  staples,  and  hinges,  to  a  small 

and  convenient  distance,  and  there  left  the  same  for  the  use  of  the  said 

plaintiff,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  those  rmvm 
occasions,  which  are  the  same  supposed  trespasses  whereof  the  said  plain-  ways. 
tiff  hath  above  complained  against  the  said  defendant.  And  this  the  said 
defendant  is  ready  to  verify,  &c.< — [Conclude  with  a  verification)  as  arte, 
907.]  [Actio  wmJ\ — Because  he  saith  that  before  the  said  several  times  Second 
when,  «o.  and  before  and  at  the  time  of  the  making  and  passing  of  the  ***** 
Act  of  Parliament  hereinafter  mentioned,  and  at  the  time  of  making  the 
award  hereinafter  mentioned,  the  said  defendant  was  and  from  thence 
hitherto  hath  been,  and  still  is,  seized  in  Us  demesne  as  of  fee,  of  and  in 
a  certain  messuage  called  B.  Farmhouse,  in  the  county  aforesaid,  near  to 
the  said  closes  in  which,  &e.  and  that  he  the  said  defendant,  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  time  of  the  making  of  the  said 
Act  of  Parliament  and  award  had,  of  and  in  the  said  messuage  called  B. 
Farm-house,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  accustomed  to  have  and  use,  and  of  right 
ought  to  have  had  and  used,  a  certain  way  for  himself  and  themselves,  and 
his  and  their  servants,  fanners,  and  tenants,  occupiers  of  the  same  messuage, 
to  pass  and  repass  en  foot,  from  a  certain  common  king's,  highway  oaDed  P. 
H.  Bead,  in  the  parish  of  £.  aforesaid,  unto,  into,  through,  over,  and 
along  the  said  closes  ef  the  said  plaintiff,  in  whieh,  fa.  towards  a  certain 
other  public  highway  at  the  said  parish  of  E.  and  so  from  thence  back 
again,  unto,  into,  through,  over,  and  along  the  said  closes  in  which,  &o. 
towards  and  unto  and  into  the  said  common  king's  highway  called  P.  H. 
Boad,  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  ; 
to  the  said  messuage  of 'the  said  defendant  belonging  and  appertaining. 
And  the  said  defendant  further  saith,  that  heretofore,  to  wit,  on,  &c.  (city 
of  pawing  the  act*,)  at  the  parish  aforesaid,  in  the  county  aforesaid,  a  cer- 
tain Act  of  Parliament  was  made  and  passed,  intituled,  "  An  Act,  6c." 
(state  the  titled  and  that  afterwards,  and  after  the  making  and  pasting  of 
the  said  Act  of  Parliament,  to  wit,  on,  fee.  {date  of  award*)  at  and  in,  4c. 
P.  JL  esq*  (the  oommieeiouers  who  made  the  awardj)  then  and  there  being 
commissioners  for  carrying  the  said  Act  of  Parliament  into  execution,  and 
for  affeeting  the  purposes  of  the  said  Act  of  Parliament,  duly  made, 
executed,  and  published  their  award  in  writing,  under  and  in  pursuance  of 
the  said  Act  of  Parliament,  and  thereby  (amongst  other  things)  awarded 
that  one  other  footway,  beginning  at  the  gate  entering  the  farm-yard  of  M. 
B,,  and  extending  eastwardly  over  the  allotments  swarded  to  the  said  M. 
B.  and  B.  0.  and  others  respectively,  into  the  E.  F.  Boad,  should  be  set 
out,  and  the  same  was  by  the  said  award  set  out  for  the  use  only  of  the  pro* 
prietor  or  occupier  of  B.  farm-house,  belonging  to  T.  B.  (meaning  the  now 
defendant)  And  the  said  defendant  further  saith,  that  the  said  footway  so 
act  out  by  the  said  award  as  aforesaid,  was  and  is  a  footway  into,  througfc, 
over,  and  along  the  said  closes  b  which,  &o.  in  the  same  line  and  dfeectraa 
as  the  said  last-mentioned  footway  to  which  the  said  defendant  was  so  en- 
titled as  aforesaid,  at  the  time  of  making  the  said  last-mentioned  award. 
And  the  said  defendant  further  saith,  that  he  the  said  defendant,  before  and 
at  the  said  several  times  when,  &c.  was  and  is  the  proprietor -and  occupier 
of  the  said  messuage  called  B.  Farm-house,  with  the  appurtenances  where 
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to  ual  fore  the  said  defendant  fearing  eobarion  to  use  the  *aid  lasteenttoned  foot- 
pbqpkbty.  Wft    ^  at  t^e  ^^  6everai  times  when,  &c.— [  Conclude  a*  in  ike  preced- 

WAYS. 

Flea,  justi-      [Mrst  plea,  general  issue;  second  plea*,  us  follows?] — And  fhe  defend- 
try  mt^a    mt>  ^or  a  ft^tker  pk*>  &°-  as  to  the  breaking  and  entering  the  said  dose 
close  and    ia  the  said  first  count  mentioned,  and  with  the  said  iron  instruments  tearing 
weU,  u»-    up,  breaking  to  pieces,  damaging,  and  spoiling  the  said  boards  and  planks, 
sCTiptive "   ^  M  to  casting  and  throwing  a  small  part  of  the  said  wood,  bricks, 
right  to      stones,  and  rubbish  into  the  said  wall,  in  the  said  last  count  mentioned,] 
take  water  the  said  defendant  says,  that  the  said  plaintiff  ought  net  to  have  or  main- 
£^fore     tain  his  aforesaid  action  thereof  against  him  the  said  defendant,  because  he 
the  use  of  says,  that  he  the  said  defendant,  long  before  and  at  the  said  seve- 
&fe^^"r**'  ral  times  when,  &c.  was  and  is  seised  in  his  demesne  as  of  fee,  of 
defendant   m&  *&  *  certain  messuage,  with  the  appurtenances)  ia  the  parish  afore- 
wa*  seised,  said,  near  to  the  said  close  and  well,  in  which,  &c.  and  that  he  the  said 
defendant,  and  all  those  whose  esiate  he  new  hath,  and  at  the  said  sot* 
ral  times  when,  &e.  had,  of  and  in  the  said  messuage,  with  the  appur- 
tenances, from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  had  and  used,  and  have  been  aoeustomed  to  have  and  take,  and  of 
right  ought  to  have  had  and  taken,  and  the  said  defendant  still  of  right 
ought  to  have  and  take,  water  from  the  said  well  ih  the  said  first  and  last 
counts  mentioned,  and  carry  the  same  from  thence  to  the  said  messuage, 
with  the  appurtenances,  to  be  used  and  consumed  therein,  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure,  as  bek>nging-and  appertaining 
[  *11281  to  the  *said  messuage,  with  the  appurtenances ;  wherefore  he  the  said  defend- 
ant, at  the  said  several  times  when,   &c.  having  occasion  for  water  to  be 
used  and  consumed  in  the  said  last-mentioned  messuage,  at  the  said  several 
times  when,  &c.  entered  the  said  close  in  which,.  &e.  in  order  to  take  and 
carry  away  such  water,  as  last  aforesaid,  from  the  said  well  to  the  said 
messuage,  to  be  used  and  consumed  therein ;  and  because  at  the  said  time 
when,  so.  the  said  well  wan  covered  and  wrongfully  closed  and  shut  with 
the  said  boards  and  planks,  so  that  the  defendant  could  not  otherwise  get 
water  from  the  said  well,  he  the  said  defendant,  in  order  to  open  the  said 
well  and  get  water  therefrom,  at  the  said  time  when,  &o.  did  necessarily, 
with  the  said  iron  instruments,  tear-up  and  a  Httle  break  to  pieces,  damage, 
and  spoil  the  said  boards  and  planks,  and  in  so  doing  did  unavoidably  throw 
a  part  of  the  materials  thereof  coining  into  the  said  well,  and  in  so  doing 
unavoidably  oast  and  threw  a  small  part  of  the  said  wood,  bricks,  stones, 
and  rubbish  into  the  said  well,  doing  no  unnecessary  damage  to  the  said  de- 
fendant on  those  occasions,  and  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  several  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof 
complained  against  him  the  aaid  defendant*    And  this,  ke.— [Conclude 
with  a  vmfication,  as  amtey  907,  sixth  form.'] 


BHTXT  Rift 


[First  plea,  general  issue,  as  ante*  1061.]— And  for  a  farther  plea  in  tins 
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behalf,  [as  to  <V>  the  breakihg  and  entering  :th*  said  -close  in  the  said  dee-   *o  mm. 
duration  mentioned,  and  with  feet  in  walking,  treading  down,  trampling  up-  **owtwwr' 
on,  consuming,  and  spoiling  the  grass  and  corn  of  the  said  plaintiff,  then  and  bhtrt  ml 
there  growing,  and  with  the  wheels  of  the  said  carts,  wagons,  and  other    tithi* 
carriages,  and  with  the  feet  of  the  said  cattle  drawing  the  same,  treading  fa^m^ 
down,  trampling  upon,  consuming  said  destroying  other  the  grass  and  corn  try  land  to 
of  the  said  plaintiff  there  standing  and  being  in  shocks  and  sheaves,  and  *»**  ***** 
the  said  quantities  of  corn  in  the  said  close,  taking  and  carrying  away,  and  W" 
converting  and  disposing  thereof  to  .their  own  use,  above  supposed  to 
have  been  dorie  by  the. said  C.  D.  and  E.  F.]  they  the  said  C.  D.  and  E* 
F.  by  *leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  [  *1±29] 
according  to  the  form  of  the  Statute  in  that  case  made  and  provided,  say, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  they  say,  that  the  said  0.  D.  long  before, 
and'  at  the  said  first  time  when,  &e.  was,  and  from  thence  hitherto  hatb 
been  and  still  is,  reetor  of  the  rectory  of  the  parish  church  of-**—  in  thq 

said  county  of and  that  die  said  close  in  the  said  declaration  mentioned, 

called,  to.  in  which,  &c.  at  the  etoid  several  times  when,  ke.  in  the  said  [first 

count]  mentioned,  was  situate,  and  being  in  the  parish  of aforesaid,  atffl 

within  the  bounds,  limits,  and  titheable  places  of  the  same  parish,  and  that 
all  and  singular  the  tithes  of «orn  and  grain  yearly  arising,  growing,  Irene  wing 
and  happening,  in,  upon,  and  from  the  said  close,  in  which,  &c.  within  forty 
years  next  before  and  at  the  time  of  the  making  of  a  certain  Act  of  Par- 
liament passed  in  the  reign  of  Edward  the  Sixth,  formerly  king  of  Eng* 
land,  and  from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
of  right  ought  to  have  been,  and  still  of  right  ought  to  be,  set  out,  yielded 
and  paid  in  kind,  to  the  rector  of  the  said  rectory  for  the  time  being  (y). 
And  the  said  C.  IX  and  E.  F.  further  say,  that  divers  quantities  of  [wheat, 
oats,  and  barley,}  in  the  year  of  our  Lord  —  aforesaid,  grew  and  arose 
in  the  said  close,  in  whieh,  fee.  and  that  before  any  of  the  said  times 
when,  &c.  in  the  said  first  count  mentioned,  to  wit,  at,  &c.  in  the  year 
last  aforesaid,  the  said  last-mentioned  [wheat,  oats,  and  barley,]' were  out 
down,  and  the  tenth  part  thereof  duly  severed  from  the  residue  thereof,  and 
set  out;  as  and  for  the  tithe  of  the  said  last-mentioned  [wheat,  oats,  and 
barley,]  according  to  the  immemorial  UBage  and  custom  within  the  said 
pariah,  and  were  at  the  said  times  when,  -&o.  in  the  said  first  count  men- 
tioned in  the  said  close,  for  the  use  of  him  the  said  C.  D.  as  such  rector 
as  aforesaid*  whereupon  the  stid  0.  D.  as  such  rector  as  aforesaid,  and 
the  said  E.  F.  as  his  servant,  and  by  his  command,  afterwards,  to  wit,  at  the 
said  first  time  when,  &e.  in  the  said  fifst  count  mentioned,  the  easne  being 
respectively  within  a  reasonable  time  after  the  cutting  down  of  the  mi 
[wheat,  oats,  and  barley,]  entered  the  said  close,  in  which,  &c.  with  the 
said  carts  (?),  wagons,  and  other  carriages  in  the  said  declaration  mention- 
ed, drawn  with  the  said  cattle- therein  abo  mentioned,  in,  by,  through,- and 


(«)  See  the  forms,   9   Wentw.     Index,  statements  in  the  declaration,  and  in 

lxzxvi. ;  10  Co.  88  a,  91  a,  and  Com.  Dig.  cases  may  be  wholly  unnecessary. 

Pleader,  3  M.  40.    A  rector  may  enter  a  (y)  See  the  notes,  ante,  vol.  ii.  496,  497. 

close  to  carry  away  tithes,  over  the  usual  (z)  This  averment  must  depend  on  the 

way  by  which  the  ether  nine  ports  are  car-  averments  in  the  declaration ;  it  would  in 

ried  away,  2  New  Rep.   466.    As  te  the  general  suffice  to  say,  "committed  the  said 

replication,  see  Cro.  Jac  224,  Yclv.  157,  and  several  supposed  trespasses  in  the  intloduc* 

Com.  Dig.  Pleader,  F.  18, 19.  tory  part  oi  this  plea,  and  in  the  said  deda- 

(z)  This  enumeration  of  the  trespasses  ration  mentioned/' 
intended  to  he  justified,  most  depend  on  the 
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to  seal  along  the  usual  way  and  entrance  into  the  said  dose,  in  which,  &c.  and  to 
PRopsaTY.  tejje>  fetch,  carry  away  the  said  tithes,  the  same  being  the  said  com  in 
MfTRT  for  the  w»d  first  count  mentioned,  and  therein  alleged  to  have  been  take  and 
tithes,  carried  away  by  the  said  G.  D.  and  E.  F.  and  the  same  having  been  so 
[  *1180]  severed  and  set  out  as  aforesaid,  and  did  then  and  there,  "within  a  reason- 
able time  for  that  purpose,  take  and  carry  away  the  same  oat  of  the  said 
dose,  in  which,  &c.  in  the  said  wagons,  -carte,  and  other  carriages,  and 
converted  and  disposed  thereof  to  their  own  use,  and  in  so  doing  he  the 
said  C.  D.  and  die  said  E.  F.  as  his  servant  as  aforesaid,  did,  at  those 
respective  times,  with  their  feet  in  walking,  necessarily  and  unvoidably 
tread  down,  trample  upon,  consume,  and  spoil  a  little  of  the  grass  and  corn 
of  the  said  plaintiff  growing  and  beirlg  in  the  said  close,  and  with  the  wheels 
of  the  said  carts,  wagons,  and  other  carriages,  and  with  the  feet  of  the 
said  oattle  drawing  the  same,  did  necessarily  and  unavoidably  tread  down, 
trample  upon,  consume,  and  spoil  a  little  of  the  grass  and  corn  of  the  said 
plaintiff  there  growing,  and  the  said  cattle,  drawing  the  said  carriages,  while 
the  said  tidies  were  so  being  taken,  fetched,  and  canned  away  as  aforesaid, 
by  stealth  and  morsels,  and  against  the  will  of  the  said  G.  D.  and  E.  F. 
eat  up,  consumed,  and  destroyed  a  little  of  the-eora  of  the  said  plaintiff  in 
the  said  close,  in  shocks  and  sheaves,  die  said  C.  D.  and  E.  F.  doing  no 
unnecessary  damage  to  the  said  plaintiff  on  the  occasion  aforesaid  ;  which 
are  the  same  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  plaintiff  hath  above  complained  against  the 
said  C.  D.  and  E.  F.  And  this,  &c. — [Conclude  with  a  verification, 
a$  ante,  907,  sixth  form.  Add  a  plea  of  license,  at  ante,  1106,  if  there 
he  any  evidence  U  support  &.] 

to  remove      [Actio  no*,  as  ante,  906.] — Because  he  says,  that  one  A.  B.  at  the  said 
FOTATs    several  times  when,  &c.  and  along  before,  was,  and  yet  is,  lawfully  pos- 
KuisMraEs.  8e88e^  df  aB  ancient  messuage  with  the  appurtenances,  in  the  said  parish  and 
lYinV  pu£  c<mnty  contiguous  and  adjoining  to  the  said  close,  in  which,  &c.     And 
ling  down  because  the  said  plaintiff  at  the  said  several  times  when,  &c.  injuriously 
a  wall  be-  and  wrongfully  erected  and  placed  the  said  wall  in  the  said  close  fa  which, 
obstracted  &c*  to  oh^™*  and  darken,  and  did  thereby  then  and  there  obstruct  and 
and  dark-   darken  an  ancient  window  of  the  said  A.  B.  by  which  light  was  conveyed 
ened  an      'm^0  the  said  messuage  of  the  said  A.  B.  te  the  great  damage  and  annoy- 
J^6?^     anee  of  the  said  A.  B.  he  the  said  defendant,  at  the  said  several  times 
when,  &c.  as  the  servant  of  the.  said  A.  B.  and  by  his  command  enter* 
ed  into  the  said  close,  in  which,   &e.  to  remove  the  said  nuisance, 
and  did  walk  in  and  over  the  said  close,  and  did  a  Kttle  tread  down, 
trample  upon,  and  damage  the  grass   and  soil  there,   and    prostrate 
and  destroy  such  part  of  the  said  wall  so  erected  and  placed  there 
as  was   necessary    to  he  prostrated   and  destroyed,   for    the    purpose 
of   abating   the.  said    nuisance,  as  it  was  lawful  for  him   to   do  for 
the  cause  aforesaid,  and  thereupon    then    and    there    abated    and   re- 
moved the  said  nuisance,  and  in  so  doing,  the  said  defendant  did,  necessa- 
rily and  unavoidably,  take  down  and  carry  away  the  materials  of  tile  said 

(a)  As  to  the  right  to  abate  a  private  nui-  trees  overshadowing  defendant's  land.  See 
sance  see  the  note,  ante,  1102 ;  and  see  the  the  notes,  ante,  vol.  ii.  768,  to  a  declaration 
form  there,  justifying  the  cutting  plaintiff's    for  obstructing  ancient  lights. 
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part  of  the  mid  wall,  and.  did  remove  the  same  to  another  part  of  the  Raid  to  rba* 
oioee,  and  tea? e  the  same  tkere  for  the  use  of  plaintiff,  and  in  so  doing  as  ***"*"• 
aforesaid  did,  necessarily  and  unavoidably,  a  little  tread  dam,  trample 
upon,  and  damage  the  said  grass  and  salt  there,  doing  as  ktde  damage,  &e. 
to  the  said  plaintiff^  on  the  occasion  aforesaid,  as  be  possibly  could,  wbick 
are  the  said  several  supposed  trespasses,  in  the  introductory  part  of  this 
plea  mentioned,  and  thereof  the  said  plaintiff  hath  above  complained 
against  the  said  defendant.  And  this,  ko.~-[Condude  with  a  verification, 
a*  ante,  907,  seventh  farm;  add  another  plea,  rioting  that  plaintiff  continr 
wed  Ms  naisanee  after  a  request  to  remove  it] 

[First  plea,  not  guilty,  ae  onto)  1061 ;  second  plea,  as  follows ;] — As  to  wmiy  to 
the  breaking  and  entering  the  said  close  in  which,  &c.  and  treading  down,  r^^^T 
and  trampling  upon  die  said  grass,  and  taking  and  seizing,  and  leading  away  detained 
the  said  gelding,  the  said  defendants  say,  [actio  non,  as  ante,  906.]     Be-  by  fuuk- 
canse  they  say,  that  the  said  C,  D.  Jong  before  the  said  time  when,  &c.      TTYT-  . 
to  wit,  on,  fcc.  was  possessed  of  the  said  gelding,  as  of  his  own  proper  ^g  en-11" 
gelding,  ty  wit,  at,  4c.  and  the  said  0.  D.  being  so  possessed  thereof,  term- 
the  said  plaintiff  did  then  and  there,  with  foxee  and  arms,  take  the  said  p|^intiff[is 
gelding  from  the  said  0.  D.  and  put  him  into  the  said  close,  and  wrong-  taking* 
fully  detained  him  therein  until  the  said  time  when,  &c.  wherefore  the  said  away  geld- 

C.  D.  in  his  own  right,  and  the  said  E,  F.  as  the  servant  of  the  said  G.  ^^^ 

D.  and  by  his  own  command,  at  the  said  tone  when,  &c.  broke  and  entered  {[adjbrci- 
the  said  close  in  which,  Ac.  in  order  to  retake  the  said  gelding,  and  did  bly  taken 
retake  the  said  gelding  and  carry  him  away,  as  he  lawfully  might  for  the  f  awa7 
cause  aforesaid- — Asxi  this,  Jtc; — [  Conclude  with  a  verification,  ae  ante,  fa£u£f9\ 
907,  sixth  form.]  *  '* 


[First  plea,  generaUesue,  ae  ante.  1061 ;  second  plea,  ae  follow* :] — And     ^ndsr 

PROCESS. 


for  further  plea  in  this  behalf)  [aa  to  (d)  4he  breaking  and  entering  the     MBKSE 


said  dwellingiouse  of  tha  said  plaintiff,  ia  tha  said  n>st  count  of  the  said  Justlfica_' 
declaration  mentioned,  and  making  a  noise  and  disturbaaoe  therein,  and  tkm  of  en- 
staying  and  continuing  therein,  making  such  neise  and  disturbance)  without  try  ^° 
the  leave  or  license,  and  against  the  will  of  the  said  plaintiff  for  the  said  Sing 
apace  of  time  in  the  said  first  count  mentioned,  and  then  and  there  forcing  inner 
and  breaking  open,  breaking  to  pieces,  damaging,  and  spoiling  the  said  d00*5*  &c. 
doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges  of  the  said  plaintiff  ^^  ^ 
in  the  said  first  count  mentioned,]  the  said  defendant,  by  leave  of  the  court  sheriff's 
here  for  this  purpose  'first  had  and  obtained,  according  te  the  form  of  the  warrant 
Statute  in  such  case  made  and  provided,  seith,  that  the  said  plaintiff  ought  ^^ 
not  to  have  or  maintain  his  aforesaid  action-,  thereof  against  aim ;  because  plaintiff 
h*saith,  that  before  the  said  time  Jrhea,*  &c.  in  the  said  [first  count]  men-  (fL1Qt-. 
tkmed,  to  wit,  on,  &c.  [the  teste  of  the  writ;  here  set  forth  the  writ  of  lot-  L  1181 J 
Hat,  the  indorsement  for  bail,  delivery  of  the  writ  for  the  sheriff,  and  war- 
rant to  the  defendant,  and  delivery  thereof  to  the  defendant,  as  in  the  form, 

(b)  JU  to  the  right  of  entry  for  this  pur-  Taunt.  619.    As  -to   the  breaking  open  of 

pose,  3  Bla.  Com.  4.— Com.  Pig.  Pleader,  3  outer  doors,  See  Tidd's  Prac.  9th  edit.  1012. 

M.  39.  8  T.  R.  78.— 2  Roll.  Rep.  55,  208.— ?  (d)  This  enumeration  of  the  trespasses 

Boll.  Ab.  565.  intended  to  be  justified,  most  depend  on  the 

(e)  See  the  form,  Thomp.  Ent.  299 ;  and  statements  in  the  declaration,  and  in  many 

as  to  this  plea  in  general,  3  B.  4c  P,  329.-4  cases  may  be  wholly  unnecessary. 
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vo  sbal  <mU,  to  1086.]  By  virtue  of  which  said  warrant  the  eai8  defendant,  as 
raogKRTT-  such  bailiff  as  aforesaid,  afterwards,  and  before  the  time  appointed  for  the 
nnsK  return  of  the  said  writ,  to  wit,  at  the  said^time  when,  &c*in  the  said  [first 
Mxsia  count]  mentioned,  e&d  within  the  bailiwick  ef  the  said  8-.  H*  as  such  eher- 
pROfiBss.  ^  M  aforesaid,  peaceably  and  quietly  entered  into  the  said  dwelfcng-lwmse, 
in  which,  &c.  the  outer  door  thereof  then  end  there  being  open,  (*),  and 
there  then  and  there  being  reasonable  And  sufficient  ground  and  cause  for 
the  said  defendant  to  suspect  and  believe,,  and  the  said  defendant  then  and 
there  suspecting  and  believing  that  the  said  plaintiff  then  was  in  the  said 
dwelling-house  in  order  to  take  and  arrest  the  said  plaintiff  under  and  by 
virtue  of  the  said  writ  and  warrant,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  and  in  order  to  arrest  the  said  plaintiff  under  and  by  virtue 
of  the  said  writ  and  warrant,  he  the  eaid  defendant  did  then  and  there  ne» 
cessarily  and  unavoidably  make  a  little  noise  and  disturbance  in  the  said 
messuage  or  dwelling-bouse,  and  stay  and  continue  therein  making  such 
noise  and  disturbance  for  the  said  space  ef  lime  in  the  said  [first  count] 
mentioned.  And  the  said  defendant  further  salth  that  at  the  said  time 
when,  &c.  in  the  said  [first  count]  mentioned*  the  said  plaintiff  not  having 
been  taken  or  arrested  under  or  by  virtue  of  the  saia  writ  or  warrant, 
and  -the  entrance  ef  divers,  te  wit,  —  rooms  and  —  appartmente  in 
the  said  dwelKng-houae,  in  the  said  first  count  mentioned,  and  ef  and  be- 
longing to  the  same,  being  fastened  and  stopped  by  and  with  the  said 
doors  (/),  windows,  locks,  bolts,  bars,  staples,  and  hinges,  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  there  then  and  there  being 
reasonable  and  sufficient  ground  and  cause  ft*  the  said  defendant  to  sus- 
pect and  believe,  and  the  said  defendant  then  and  there  suspecting  and  be- 
lieving that  the  said  plaintiff  then  was  in  the  said  rooms  and  apartments,  or 
one  of  them,  he  the  said  defendant  did  then  and  there  demand  and  request 
one  I.  K.  being  the  only  person  then  and  there  present  in  the  said  dwell- 
ing house,  to  deliver  the  keys  of  the  said  reepeative  doors  to  the  said 
[  *1132]  defendant  and  *to  permit  and  suffer  the  said  defendant  to  enter  into  the 
said  rooms  and  apartments,  in  order  to  search  for  the  said  plaintiff  therein, 
but  the  said  I.  K.  then  and  there  wholly  neglected  and  refused  so  to  do, 
and  then  and  there  obstructed  and  hindered  the  said  defendant  from 
entering  into  the  said  rooms  and  apartments,  or  either  ef  them,  for  the 
purpose  aforesaid  (g\  so  that  without  forcing  and  breaking  open  the 
said  doors,  windows,  locks,  bars,  stapled,  find  hinges,  the  said  defend- 
ant could  not  at  the  time  when,  &c,  enter,  into  the  said  rooms  aad 
apartments  to  search  for  or  arrest  the  said  plaintiff  in  tiie  sathe ;  therefore 
he  the  said  defendant  at  the  said  time  when,,  fro.  in  the  said  first  coast 
mentioned,  in  order  to  search  for,  fine  and  arrest  the  said  plaintiff,  under 
and  by  virtue  ef  the  said  writ  and  warrant,  necessarily  broke  open  the  said 
doors,  windows,  locks,  bolts,  bars,  staples,  and  hinges,  in  the  said  first 
count  mentioned,  and  in  so  doing  necessarily  and  unavoidably  n  tittle 
broke  fo  pieces,  damaged  and  spoiled  the  same,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  the  occasion  aforesaid ;  which  are  the  said 
severed  supposed  trespasses  m  the  said  introductory  part  of  this  plea  men- 

(a)  This  is  absolutely  requisite,  11  Metre;  will  be  found  necessary. 
40.  (a)  These  allegations  matt  be  aaeardiag 

(/)  These  averments  must  agree  with  :to  the  facts,  3B.&P.  206. 
those  in  the  declaration,  and  in  most  cases 
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tkwed)  and  ftheretf  Ate  Mid  plaintiff  hath  above  thereof  eottflained  to  waj.. 
against  him  the  said  defendaat.  And  this,  4c. — [Cbnelztde  urith  a.veri*  ***nsm. 
fieation,  as  ante,  907,  *t&&  /or to.] 


ptai,  general  issue,  as  ante,  1061 ;  see^i  j?fea,  as  follow* ;}—     wu« 
And  for  a  farther  plesf  in  this  behalf,  [aa  te  (A)  the  breaking  and  entering    rll^g. 
the  said  dwelling-house  ia  the  said  first  oouBt  of  the  said  declaration  men-  jTWti^ca- 
tioned,-aad  in  which,  to.  and  making  a  noise  and  disturbance  therein,  tumofc** 
and  staying  and  continuing  their  said  mois*  and  dsstorfaaoce  in  the  said  *?  *■* 
amsoage  or  d  Wellington**  of  the  said  plaintiff,  far  the  said  space  of  time  Q^^ 
in  that  opart  mentioned  (A),  Mid  their  seizing  and  taking  the  said  goods  seiaagbir 


and  chattels  in  the  said  first  count  of  the  said  declaration  'mentioned,  and  jj00^  ?*: 
converting  and  disposing  of  the  same,  to  their  own  use ;  and  also  as  to  the  jZ£s 
seising  and.  taking  of  the  said  goods  apd  ^chattels  in  the  said  last  count  of  against 
the  said  declaration  mentioned,  and .  converting  and  disposing  thereof  to  ^?A*  oo-i 
their  own  use,  above  supposed  to  bave  been  dene*  by  the  said  C.  D.  and  L  l**®} 
E.  R  ;]  they  the  said  C.  D.  and  B.  F.  by  learc,  ee.  say  [actio  nan,  as 
ante)  907,  fomtk form],  because  they  say,  that  the  said  G.  D.  before  the  said 
time  when*  &c.  in  the  said  declaration  mentioned,  to  wit,  i»  —  Term,  &o.  The  iud€- 
\her€  state  the  judgment  in  debt  on  assumpsit,  and  the  reference  thereto,  as  ^Lst 
t*  the  forms,  ante,  488  to  493,  observing  the  note*,  and  then  proceed  asfol-  piainta^). 
low*  ;]-~*And  die  said  C.  D.  and  £.  F,  farther  say,  that  afterwards,  and  be-  Fieri  fadss 
fore  the  said  time  when,  &e.  to  wit,  on,  Ac.  [state  the  fieri  facias,  indorse-  ^nS. 
ment  to  levy,  ami  delivery  thereof  to  one  &.  H.ae  sheriff  as  ante,  748,  749,  sheriff's 
and  then  proceed  asfoUms ;]  by  virtue  of  whioh  said  writ,  the  *aid  G.  H.  warrant  to 
esq*  so  being  sheriff  of  —-—  as  aforesaid,  afterwards,  and  before  the  return  °™  **  *** 
of  the  said  writ,  and  before  the.  said  time  wheqf,  &e,  to  wit,  oa  the  — —  day  /£).   &ntS 
of— —  in  the year  aforesaid,  at,  &e.  (venue)  afrvesaid,  made  his  cer- 
tain warrant  in  writing,  sealed  with  the  seal  of  his  said  office  of  sheriff  of 

the  said  eounty  of -  as  aforesaid,  directed  the  said  £.  F.  (he  the  paid 

£.  F.  then  and  at  the  said  time  when,  &o»  being  Jbailiff  ef  the  said  sheriff,) 

and  by  the  said  warrant  the  said  sheriff  then  aim  there  commanded  him  the 

said  E.  F.  that  of  the  goods  and  -chattels  of  the  said  plaintiff  in  his  said 

sheriff's  bailtwiek,  he  should  oause  to  be  made  as  well  the  said  debt  6f 

.  X —  which  the  said  0.  D,  had  lately  recovered  in  the  said  court  of  our 

said  lard  the  king,  before  the  king  himself,  .at  Westminster  aforesaid,  as 

also  the  said  sam  of  J&—  for  his  damages,  costs*  and  charges  aforesaid, 

so  that  the  said  Sheriff  might  have  the  said  sums  of  money  before  our  said 

loed  the  king  at  Westminster  aforesaid,  *(<*>  if  *»  &  ?-  "  **  the  Bench  [  1184] 

aforesaid")  on,  &o.  (the  retorn4a#  of  the  wri,)  to  render  to  the  said  C. 

(A)  The  enumeration  of  the  trespasses  in-  (/)  When  the  plaintiff  in  the  original  at- 
tended to  be  justified,  must  depend  on  the  tion  justifies  under  a  £.  fa.  he  must  state  the 
statements  in  the  declaration,  and  in  many  judgment,  but  the  sheriff  or  his  officer  need 
cases  may  be  wholly  unnecessary.  not,  and  if  there  be  any  doubt  as  to  the  reg- 

(i)  See  the  forms,  9  Wentw.  Ihd.  xcviti.  ularity   of  the  judgment  the   latter   should 

and  cix.  and  as  to  the  mode  of  justifying  uu-  plead  separately,  Com.  Dig.  Pleader,  3  M. 

der  final  process  in  general,  see  Com.  Dig.  24. — 3  Lev.  20.— Stra.  509,  993,   1184.— 1 

Pleader,  3   M.    34.— Ante*,   vol.  i.    Index,  Wils.  17. 

"  Process."  As  to  the  right  and  law  of  (m)  As  to  the  mode  of  pleading  a  war- 
breaking  open  doors,  &c.  see  Tidd,  9th  ed.  rant,  see  ante,  1084,  note.  Examine*  with 
1011, 1012.-— 5  Taunt.  769.— 1  Marsh.  333,  the  warrant.  Where  only  the  sheriff  or  the 
S.  C.  plaintiff  in  the  original  action  justifies  the 

(k)  If  there  was  any  illegal  abuse,  as  warrant  need  not  be  stated,  but  where  the 

staying  too  long,  foe.  the  plaintiff  must  new  bailiff  Justine*  it  ahouM  be  stated.  , 
assign.    2  Campb.  175,  6.— 10  East,  73. 
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to  tt&Ai.  D.  for  hid  debt  and  damages,  costs  and  charges  aforesaid ;  which  said  war- 
ytopBitTY.  rant  afterwards,  m^j  before  the  return  of  the  said  writ,  and  before  the  said 
umro     time  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  at,  Ac.  (venue) 
final     aforesaid,  was  delivered  to  the  said  E.  F.  so  being  such  bailiff  as  afore- 
7*"Dn*'   said,  to  be  executed  in  doe  form  of  law* ;  by  virtue  of  which  said  writ  and 
^^Jto  warrant,  the  said  S.  F.  so  being  s*eh  baiHf  as  aforesaid,  and  the  said  C. 
so^Ldefen-  D.  as  the  servant  of  the  said  E.  F.  and  by  his  oommaad,  afterwards,  and 
fa*.         before  the  return  of  the  said  writ,  to  wit,  at  die  said  time  when,  ftc.  peace* 
Entry  and  ayy  to<i  quietly  entered  into  the  said  messuage  or  dweffiagtarase,  in  which, 
ttatwodt-  &e.  (the  outer  door  thereof  being  then  and  there  open  (n),)  in  order  to 
fodAiktt:    seize  and  take,  and  did  then  and  there  seiae  and  take  in  execution,  the 
said  goods  and  chattels  of  the  said  plaintiff,  ta  die  introductory  part  of  this 
plea  mentioned,  the  same  then  and  there  being  in  the  said  messuage  or 
dwelling-house,  for  the  purpose  of  levying  the  monies  so  directed  to  be 
levied  by  the  said  indorsement  on  the  said  writ  and  by  the  said  warrant 
as  aforesaid,  and  did  then  and  there  by  sale  thereof,  levy  a  certain  sum 
of  money,  to  wit,  the  Bum  of  £—  part  and  parcel  of  the  debt  and  damages, 
costs  and  charges  aforesaid  (0) ;  and  in  so  doing  the  said  E.  F.  so  being 
such  bailiff  as  aforesaid,  and  the  said  0.  D.  as  Us  servant  as  aforesaid, 
,    did  then  and  there  necessarily  and  unavoidably  make  a  little  noise  and  dia- 
turhanee  in  the  said  messuage  or  dwelling-house,  and  stay  and  eonturae 
therein,  making  sueh  noise  and  disturbance,  for  the  said*  space  of  time  in 
the  said  first  count  of  the  tfeid'  declaration  mentioned  f ,  *b  they  lawfully 
might  for  the  cause  aforesaid,  doing  no  unnecessary  damage  to  the  said 
plaintiff  on  that  occasion  ;  which  are  the  said  several  supposed  trespasses 
in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plain- 
tiff hath  above  thereof  complained  against  the  said  C.  D.  and  E.  F.    And 
this,  Ac. — [Conclude  with  a f&rifieatim,  as  ante,  907,  sixth  form.'] 

Justifies        [This  flea  is  svn&ar  to  ike  firmer,  as  far  as  ike  asterisk,  omitting  the 
tion  of  en-  enumeration  of  the  trespasses,  and  what  relates  to  ike  seizure  of  goods,  and 
SLntlff's   siting  that  the  jugdment  was  recovered,  and  execution  issued  against "  one 
house  tin-   «£  K"  and,  at  the  asterisk,  insert  the  following  averment.] — And  the  said 
dera/./fl.  <J.  D.  and  E.  F.  farther  say,  that  before  and  at  the  said  time  when,  &c. 
wth^ver-  divers  goods  and  chattels  of  the  'said  J.  K.  liable  to  be  taken  in  exeeo- 
son(p).     tion  by  the  said  E.  F.  as  such  bailiff  as  aforesaid,  under  and  by  virtue  of 
[  •1135]  the  said  writ  and  warrant,  were  in  the  said  messuage  or  dwelling-bouse  in 
the  said  declaration  mentioned,  and  that  thereupon,  under  and  by  virtue 
of  the  said  writ  and  warrant*  the  said  E.  F;  &e. — [SUAe  the  entry  into 
the  dfvelihig-house  of  plaintiff,  and  the  seimre  of  the  goods  of  J.  K.  there- 
in, as  ante,  1184,  from  the  asterisk  to  the  end,  omitting  what  relates  to  the 
sale  of  goods.] 

(n)  This  is  absolutely  requisite,  11  Moo.  the  justification  must  he  confined  as  above, 

40.  to  the  entry  into  the  house,  and  the  plaintifl's 

(0)  Where  the  plea  is  by  the  sheriff,  the  property  in  the  goods  disputed,  under  the 
sale  of  the  goods,  and  the  return  of  the  writ,  general  issue.  A  party  cannot  justify  en- 
may  be,  as  in  the  form,  post,  1135.  tering  the  house  of  a  stranger  under  a/./«. 

(  p)  See  the  notes  to  the  last  form.    It  fre-  against  a  third  person,  unless  such  third  per- 

qnently  happens  that  under  an   execution  son's  goods  were  actually  in  the  home,  5 

against  a   debtor,  a  fraudulent  conveyance  Taunt.  769.    1  Marsh.  333,  S.  C. — Tidd,  9th 

of  his  goods  to  a  third  person,  in   whose  ed.  1011 ;  and  see  Palm.  92.-6  Taunt  846. 

house  they  were  taken,  is  set  up,  and  he  — 1  Marsh.  565,  S.  C. 

brings  an  action  of  trespass;  in  this  case  , 


HI  TRESPASS  TO  REAL  PROPERTY.  ]  {£5 

[Sams  as  in  the  farm,  <af0e,1184,  to  the  f,  except  that  the  judgment  is   re  mm, 
net  to  fe  stated,  and  £fe»  proceed  as  follows ;] — And  afterwards*  and  be-.  »«>*■»**. 
fore  the  return  thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,     muz* 
in  the  eounty  aforesaid,  sold  the  same  goods  and  chattels,  and  by  snth  sale     *uu* 
thereof  and  of  certain  other  goods  and  chattels  of  the  said  plaintiff  made    FR0CB8S- 
and  levied  the  earn  of  £ —  towards  satisfaction  of  the  debt  and  damages  ^^aa 
aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid.    And  the  sheriff  un- 
said  defendant  afterwards,  and  before  the  return  of  the  writ,  to  wit,  on  the  deta/*/*. 
day  and  year  ket  aforesaid,  in*  the  county  aforesaid,  paid  to  the  said  EL  F.  (?)* 
the  sum  of  j6—  part  of  the  said  sum  of  money  so-  made  by  sale  of  the  said 
goods  and  chattels  as-  aforesaid,  in  part  satisfaction  of  the  debt  and  dam- 
ages aforesaid ;  and  afterwards,  and  at  the  return  of  the  said  writ,  to  wit* 
on,  &<?.  returned  the  said  writ  to  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster  aforesaid*  and  then  and  there  re- 
turned thereen,  that  by  virtue  thereof,  he  had  caused  to  be  levied  ef  the 
goods  and  chattels  of  the  said  plaintiff,  the  said  sum  of  £ —  part  whereof, 
to  wit,  the  sum  of  ,£—  he  had  retained  for  poundage  due  on  the  said  levy, 
and  that  £—  residue  thereof,  he  had  paid  to  the  said  E.  F.  in  park  satis- 
faction of  the  debt  *an 4- damages  therein  mentioned,  and  that  the  said  [*1186] 
plaintiff  bad  not  any  other  or  more  goods  and  chattels  in  the  battwick  of 
him  the  said  defendant,  whereof  the  said  defendant  could  cause  te  be  levied 
the  residue  of  the  said  debt  and  damages,  or  any  part  thereof.    Which  are, 
&c. — [Same  as  iheform^  ante,  1184,  to  the  end.] 

[jPirstplea,  general  issue,  as  ante,  1061 ;  second  plea,  asfoIUtes :} — And     rrmm 
lor  a  further  plea  in  this  behalf,  [as  to  (*)  the  breaking  and  entering  the  ^T8*' 
said  piece  or  parcel  of  land,  part  of  the  said  close  in  which,  &c.  situate,  J^eyo  * 

lying,  and  being  in  the  said-  parish  of in  the  county  of  —  and  with  Justifying 

foot,  in  walking,  treading  down,  trampling  upon,  consuming,  and  spoiling  ^jp**' 
the  grass,  ling,  farce,  fern  and  herbage  of  fee  said  F.  there  growing,  and  J^JJ6  ^ 
digging  up,  tearing  up,  damaging,  and  spoiling  the  soil  of  the  same  pieee  der 
or  parcel  of  land>  and  digging  up,  taking  and  carrying  away,  in  and  from  ^6il^TaJ 
the  said  piece  or    parcel  of  land,  the  said    stones,  gravel,  and    sand,  ^t  Tz* 
in  the  said  first  count  mentioned,  and  as  to  the  seizing,  taking  and  carry-  Geo.  3.  c 
ing  away  the  said  gravel,  stones,  and  sand,  of  the  said  J.  in  the  said  last  78  (')- 
count  mentioned,]  the  said  defendants,  by  leave,  &c.    [actio  non,  frc] 
because  they  say, -that  the  said  W.   S.   before  and  at  the  several  times 
when,  &e*  was  and  still  is  a  surveyor  of  the  highways,  in  and  for  the  said 
pariah  of 9/uji  duly  appointed  to  that  office,  in  pursuance  of  the 

(q)  See  the  notes  to  the  form,  ante,  1132.  (r)  See  the  sections  of  the  general  High- 
Though  the  above  form  is  given,  it  does  not  way  Act,  authorising  the  surveyor,  &c  to 
appear  to  be  necessary  in  this  case  to  state  take  materials,  and  decisions  thereon,  3 
a  return,  10  East,  73.  It  is  said,  indeed,  in  Burn,  J.  26th  ed.  32  to  35,  as  to  the  appoint- 
1  Saik.  409.— Com.  Dig.  Pleader.  3  M.  24—  merit  of  the  surveyor,  see  id.  49.  The  81st 
6  T.  R.  232,  that  in  justifying  under  a  fi.fa.  section  of  the  act  allows  the  defendant  to 
the  sheriff  or  other  principal  officer  must  give  the  matter  in  evidence  under  the  gen- 
show  that  the  process  has  been  returned j  eral  issue,  and  limits  the  time  for  bringing 
but  this  seems  erroneous,  for  the  distinction  actions,  and  gives  treble  costs.  Section  78 
is  between  mesne  and  fatal  process,  and  no  provides  that  the  defendants  shall  not  be 
return  of  the  latter  need  in  general  be  stat-  deemed  trespassers  a*  initio. 
ed  in  the  pleading,  4  Rep.  67  a. — 5  Id.  90  («)  The  enumeration  of  the  trespasses  in- 
a. — 2  Sajk.  700.-1  Ld.  Raym.  776.— Com.  tended  to  be  justified,  must  depend  on  the 
Pig.  Return,  £.  1.  Execution,  .C.  7. — 10  statements  in  the  declaration,  and  in  many 
East,  73.-5  B.  fc  (X  489.  eases  may  be  wholly  unnecessary. 
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to  seal   Statute  in  that  ease  made  and  provided;  and  thftt  before  and  at  the  said 

pmorsBTT.  g^ef^i  times  when,  &c.   the  highways  within  the  said  parish  of 

vkma     being  out  of  repair,  and  there-  being  oeeaston  for  stones,  sand,    and 

statutis.  gravel,  to  repair  the  same,  and  the.  said  piece  or  parcel  of  land  in  the 
introductory  part  of  this  plea  mentioned,  and  in  whioh,  Ac.  before  aad 
at  the  said  several  times  when,  &c.  being  eertain  waste  had  and  common 
ground  in  the  said  parish  of he  the  said  W.  8.  as  sueh  surveyor  as 

[  "1187]  aforesaid,  'and  the. said  W.  ft,  W.  P.,  and  LS.w  his  servants,  and  by 
his  oonnnand,  at  the  said  several  times  when,  fee.  entered  the  said  piece 
or  parcel  of  land  in  the  introductory  part  of  this  plea  mentioned,  in  which, 
Ac  being  such  waste  land  and  common  land  as  aforesaid,  for  the  purpose 
of  searching  for,  digging  for,  getting,  and  carrying  away,  aad  did  then  and 
there  dig  up  and  carry  away  the  said  stones,  gravel,  and  sand,  in  the  said 
declaration  saentioned,  from  ami  out  .of  the  said  piece  er  pared  ef  land  in 
the  introductory  part  of  this  plea  mentioned,  so  being  waste  land  and  com- 
mon ground  as  aforesaid,  for  the  mending  of  the  said  highway  so  out  of  re- 
pair as  aforesaid,  and  for  the  use  thereof,  the  same  being  fit  and  necessary 
for  that  purpose,  and  then  and  there  used  and  applied  the  said  stones,  grav- 
el, and  «and  so  dug  up,  taken,  and  carried  away  as  aforesaid,  in  and  about 
the  necessary  repairing  and  amending  of  theeaid  highways,  as  it  was  law- 
ful for  them  so  to  do.  And  this,  kc.—*[Oondude  wfo  a  verification,  as 
arte,  907.] 

Plea  to  [First  plea,  general  issue ;  second  plea,  actio  nonJ] — Because  they  say, 

JSrinSff 'i*  *h*t  t^e  said  plaintiff,  on,  &c.  (day  when  rent  fell  dm,}  and  for  a  long 
bouse,  and  space  of  time  then  last  past,  and  from  thence  until  and  at  the  said  time 
taking  his  when,  Ac.  held  and  enjoyed  eertain  premises,  situate  and  being  in  the  par- 
Segoofe  *B  °f  — """  m  ^e  coanty  aforesaid,  as  tenant  thereof  to  the  said  0.  D. 
bad  been  under  and  by  virtue  of  a  certain  demise  thereof,  before  then  made  by  the 
fraudn-  g^  0.  D*  to  the  said  plaintiff1  (t)>  aPon  which  demise  ft  eertain  yearly  rent, 
nSvecT*  t°  *it>  tik*  reat  or  *sum  °f  &  ¥&s  reserved  and  made  payable  by  the 
there  by  said  plaintiff  to  the  said  G.  D.  by  four  even  and  equal  quarterly  payments, 
pitting;  to  J,,  ^it,  on>  &0a  (^tojting  the  days  <tf  payment;)  and  the  said  C.  B.  in  fad 

Stetrtse  for  further  says,  that  just  before  the  said  time  when,  Ac.  to  wit,  en  the  (to)  day 
rent  due  to  «nd  year  last  aforesaid,  a  large  sum  of  money,  to  wit;  the  sum  of  £ — of 
fn6(kAt!f  ^  rent  af°'esftid  for  [one  quarter]  of  a  year  of  the  .said  demise  ending  on 
for  other  ^  day  anc'  J6**  last  aforesaid,  became  and  was  due,  owing,  and  payable 
premises,  from  the  said  plaintiff  to  the  said  G.  D.  and  .from  thenoe  until  and  at  the 
dtf6ndants  **^  **m*  ******  &c*  remained  and  continued  due,  in  arrear,  and  unpaid, 
entered      and  the    said  C.  D.  and  E.  F.  in  fact  further  say,  that  just  before 

and  dis-         ^  3^  statement  of  the  parties  to  the  latter  case  it  will  not  be  necessary  to  state 

jf8?1;}*     original   demise   seems    unnecessary,    and  now  the  goods  are  to  be  disposed  of.    As  to 

P       9         should  be  omitted,  if  not  clearly  the  fact.  what  cases  are  within   the  act,  and  what 

txeo.  Js.  c.        ^  ggg    ^g  avowries,  ante,  1053,    and  will  be  a  good  defense  under  this  plea,  see 

r  ri  i  o«n  notes*    ^e  °^efense  cannot,  under  11  Geo.  ante,  495  b,  c. 

[   aIooJ  2.  c.  19,  be  given  in  evidence  under  the  (to)  It  has  Deen  considered  that  the  stau 

general  issue,  but  must  be  pleaded  special-  11    Geo.  2.  c.   19,  applies  only  to  removals 

ly,  vide  1  Esp.  Bep.  257. — 4  Caxnpb.  136. —  after  the  rent  is  actually  due  and  in  arrear, 

V  a  third  person  sues  for  the  entry  into  his  vide  3  Esp.  N.  P.  Bep.  16.    1  Saund.  2&4  a. 

house,  and  taking  the  goods  as  his  goods,  — SedvideA  Campb.  136;  and  the  words  of 

the  justification  must  be  confined  to  the  en-  the  statute  do  not  justify  such  a  conclusion, 

try  into  the  house,  and  the  plaintiff's  prop-  Bent  is  not  actually  due  until  the  last  in- 

erty  in  the  goods  must  be  disputed  under  stant  of  that  day  on  which  it  is  made  paya- 

the  general  issue ;  for  the  statute  11  Geo.  2.  We;  see  also  2  Saund.  2,  a,  b.    If  the  re- 

c.  19..  s.  1  &  2,  only  applies  to  the  tenant's  moval  was  before  the  rent  became  due,  then 

goods  being  fraudulently  removed,  and  even  omit  the  words  between  the  inverted  com- 

pioteoft  SMteqatBt  hmm  Jldt  sales.    In  tke  mas. 
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the  said  time  when,  fco*  that  is  to  say,  "after  the  said  tent  became  tad  to  *sil 
was  due  and  payable,  and  when  the  same  was  actually  doe,  in  arrear,  and  ***"*"* 
unpaid  (w),  and"  within  thirty  days  next  before  the  said  tape  when,  &o.  n^* 
the  said  plaintiff  fraudulently  and  clandestinely  conveyed  away,  and  oar-  wwm. 
ried  off  and  from  the  said  ptenrises  so  held  and  enjoyed  by  the  said  plain* 
tiff,  as  such  tenant  thereof  to  the  said  defendant  as  aforesaid,  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  being  the  proper  good* 
and  chattels  of  him  the  said  ptam&if  (x),  to  prevent  the  said  defendant 
from  distraining  the  same  for  the  said  rent,  so  "  before  and  at  the  time  of 
the  said  removal  actually"  due,  in  arrear,  and  unpaid  as  aforesaid,  and  for 
that  purpose  conveyed  the  said  goods  and  chattels  in  the  said  declaration 
mentioned,  to  the  said  [warehouse]  in  which,  &c.  without  leaning  any 
other  good*  and  chattel*  m  the  said  premises,  *o  held  by  ike  said  plaintiff 
a*  qforesaid,  whereon  the  said  defendant  could  or  might  distrain  for  such 
arrear  of  rent,  as  aforesaid,  (y)  for  which  reason,  and  because  the  said 
rent  still  remained  in  'arrear  and  unpaid,  and  because  there  was  no  safe  [  "1189J 
cient  distress  upon  the  said  premises  so  held  by  the  said  plaintiff  as  afore- 
said, whereon  the  said  G.  D.  could  distrain  for  such  arrear  of  rent  (s)  and 
because  the  said  goods  and  chattels,  which  had  been  so  fraudulently  and 
clandestinely  conveyed-  away  and  carried  off  by  the  said  plaintiff  as  afore- 
said, still  remained  and  were  in  the  said  [warehouse]  in  which,  &e.  to 
which  the  same  had  been  so  conveyed  as  aforesaid,  the  said  €L  IX  in  bis 
own  right,  and  the  said  E.  F.  as  the  servant  of  the  said  C.  D.  and  by  his 
command,  afterwards,  and  while  the  said  rent  so  remained  due,  in  arrear, 
and  unpaid  as  aforesaid,  and  withan  thirty  days- (a)  next  after  the  said  goods 
and  chattels,  were,  and  had  been  so  fraudulently  and  clandestinely  convey- 
ed away  and  carried  off  as  aforesaid,  that  is  to  say,  at  the  said  time  when, 
&c.  entered  into  the  said  [warehouse]  in  which,  &c.  in  the  said  declaration 
mentioned  (6)  (the  outer  door  thereof  being  then  open  (<?),)  in  order  to  seiie 
and  take  the  said  goods  and  chattels,  so  therein  being  as  aforesaid,  as  a 
distress  for  the  said  arrear  of  rent  so  due  and  owjqg  unto  the  said  G.  D. 
as  aforesaid,  and  did  thereupon,  at  the  said  time  when,  be.  and  within 
thirty  days  next  after  the  said  goods  and  chattels  had  been  and  were  so 
fraudulently  and  clandestinely  conveyed  away  and  carried  off  as  aforesaid, 
in  the  said  [warehouse]  in  which,  &c.  take  and  seize  the  said  goods  and 
chattels,  in  the  introductory  part  of  this  plea  mentioned,  so  there  found, 
as  a  distress  for  the  said  arrear  of  rent  (the  same  then  remaining  due,  in 
arrear,  and  unpaid  (<Z)0  **d  did  impound  the  same  at  *a  small  and  conve*  [  *1140] 
nient  distance  from  the  said  [warehouse,]  in  whioh,  &c.  and  did  thereupon 

(w)  See  preceding  note.  by  11  Geo.  2.  c.  19,  sec  7.  to  break  open  m 

(x)  It  mast  appear  that  the  goods  remov-  the  day  time,  nrilh  the  assistance  of  a  peace 
ed  were  the  property  of  the  tenant,  for  it  officer,  any  place,  where  goods,  fraudulently 
seems  by  analogy  with  the  decision  on  the  removed,  are  deposited,  even  a  dwelling- 
statute  8  Anne,  c  14,  reported  in  Strange,  house,  "  oath  being  first  made  before  some 
787,  that  the  statute  U  tfeo.  2.  c.  19.  s  2,  justice  of  the  peace  of  treasonable  ground  to 
does  not  extend  to  lodgers,  or  persons  not  suspect  such  goods  to  be  theren."  See  also 
being  immediate  tenants.  See  5  M.  Ac  S.  2  Sound.  284  b» 
38.  (c)  This  averment  is  necessary,  see   11 

(y)  These  words,  though  commonly  used,  Moore,  40. 
appear  to  be  unnecessary.  (d)  The  stat.  11  Geo.  2.  c.  19,  s.  1.  di- 

(z)  This  averment,  though  usual,  appears  rects,  that  the  goods  shall  be  disposed  of 

to  oe  unnecessary.  "in  such  a  manner  as  if  they  had  been  dis- 

(a)  The  statute  requires   the  distress  to  trained  on  the  premises,"  and  therefore  the 

be  made  within  thirty  days  after  the  remov-  ptea  proceeds  to  show  that  the  directions  of 

al.  the  stat.  2  W.  k.  M.  s.  1.  <?.  8,  have  been 

(*)  Landferd*  aai  learns  are  empowered  flnaptted  wittt. 
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to  bsjll  give  doe  notice  of  sueh  distress,  tad  of  the  cms*  of  such  taking, 'and  also 

propeett.  ^  t^e  g^  p]Me  u^eM  tho  said  part  of  the  said  fiimifate,  goods,  and 

*  ujront     chattels  was  impounded,  unto  the  said  plamttf^  and  did  keep  and  detain 

m AtvTw.  tke  said  goods  and  chattels,  tinder  the  said  distress,  for  the  space  of  fire 

days .  next  after  taking  and  carrying  away  the  same  as  aforesaid,  in  or- 

der  to  pre  the  said  plaintiff  an  opportunity  to  replevy  the  same,  according 

to  the  form  of  the  Statute  in  such  case  xdade  and  provided ;  and  tke  said 

plaintiff  not  having  replevied  the  said  part  of  the-  said  good?  and  chattels, 

within  the  said  space  of  such  five  days,  the  said  C.  D.  in  his  own  right, 

aad  the  paid  E.  F.  as  bis  servant,  and  by  his  command,  afterwards,  and 

after  the  expiration  of  the  said  space  of  five  days,  to  wit,  on  the day 

of in  the  year  aforesaid,  caused  the  same  to  be  in  due  manner  ap- 
praised by  two  sworn  appraisers  («),  according  to  the  form  of  tke  Statate 
in  such  case  made  and  provided  ;  and  after  audi  appraisement,  the  said  C. 

D.  and  E.  F.  kept  and  detained  the  same  for  the  use  of  the  said  C.  D. 
in  satisfaction  of  the  said  rent  and  the  charges  of  the  distress  and  appraise- 
ment aforesaid  (/),  as  they  lawfully  might  for  the  cause  aforesaid,  inas- 
much as  the  said  plaintiff  had  not  replevied  the  said  part  of  the  said  furni- 
ture, goods,  and  chattels,  or  paid  the  said  arrear  of  rent,  together  with  the 
charges  of  the  distress  and  appraisement  aforesaid,  to  the  said  C.  D.  and 

E.  F.  And  this  the  said  defendants  are  ready  to  verify,  wherefore,  Ac 
— [Conclude  with  a  verification,  as  antt,  907.} 


[•H41]  *PLEA  IN  EJECTMENT. 


General     £n  the  Kindt  Bench  (or  "  0.  P.") 

C.  D.  )  Term, Will.  4. 

ats.  I      And  the  said  C.  D.  by  E.  F.  his  at- 

John  Doe,  on  demise  of  A.  B.  [  torney,  comes  and  defends  the  force  aad 
and  others.  J  injury,  when,  Ac.  and  says,  that  he  is 

.  not  guilty  of  the  said  supposed  trespass  and  ejectment  [or,  if  several  ous- 
ters are  laid  in  the  declaration  ?'  of  the  Bind  supposed  trespasses  and  eject* 
merits"]  above  laid  to  his  charge,  or  of  any  part  thereof,  in  manner  and 
form  as  the  said  John  Doe  hath  above  thereof  complained  against  him ; 
and  of  this  he  the  said  C.  D.  puts  himself  upon  the  county,  &c. 

(«)  Qumre,  if  it  should  not  be  shown  by  by  the  stat.  2W.kM.s.  1.  c.  5. 

whom  sworn,  as  directed  by  the  stat.  2W.&  (g\  See  Rum,  Tidd's  Forms,  208.    As  to 

M.  s.  1.  c  5.  pleading    to  the  jurisdiction,   see    Tidd's 

(/)  Quart,  if  a  sale  and  payment  of  the  Forms,  9th  ed.  630. 
overplus  ought  not  to  be  stated,  as  directed, 


[♦1142] 


^REPLICATIONS  IN  ABATEMENT. 


In  the  King'i  Bench  (or,  "  C.  P.") 

A.  B.  1  Term. WUL  4,        to  cov- 

agt.    >     And  the  said  plaintiff  saith,  that  his  said  bill  [or  "  the  said   1RTtrM- 
C.  D.  )  writ,"]  by  reason  of  any  thing  by  the  said  defendant  in  her  said  o°c*J^* 
plea  above  alleged,  ought  not  to  be  mulshed,  *  because  he  says,  that  at  the  ture,  de- 
tune of  the  exhibiting  the  said  bill  [or,  \f  in  C.  P.  or  by  origirtal,  say,  ayine  the 
"  at  the  time  of  issuing  of  the  said  writ,"]  against  the  said  defendant,  she  fact  W" 
the  said  defendant  was  not  married  to  the  said  E.  F.  in  the  said  plea  men- 
tioned, in  the  manner  and  form  as  the  said  defendant  hath  above  in  her 
said  plea  in  that  behalf  alleged.    And  this  be  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  &c. 


[Commencement  as  above,  to  the  asterisk*] — Because  he  saith,  that  the  T0  N0N' 
said  several  promises  and  undertakings  were  not  made  by  the  said  defend-  TJ0Uf^ 
ant  jointly  and  together  with  the  said  E.  F.  in  manner  and  form  as  the  said  of  DOn-^ 
defendant  hath  above  in  his  said  plea  in  that  behalf  alleged.  And  this  he  joinder  in 
the  said  defendant  prays  may  be  inquired  of  by  the  country,  &c.  ^1^^' 

promises  i 
A.  B.  )  were  made 

agt.  [  And  the  said  plaintiff  saith,  that  his  said  bill  [or,  if  in  C.  P.  or  £*Jj£tde" 
C.  D.  j  by  original,  say,  "  the  said  writ,"]  by  reason  of  any  thing  by  the  alone  (b). 
said  E.  D.  in  his  said  plea  above  'alleged,  ought  not  to  be  quashed,  be  to  misko- 


cause  he  saith,  that  the  said  E.  D.  long  before  and  at  the  time  of  the  ex-  ***• 
hibiting  the  bill,  [or,  if  in  C.  i\  or  by  original,  say,  "  issuing  of  the  said  T°  *  l*6* 
writ,"]  was,  and  still  is,  called  and  known  as  well  by  the  name  of  C.  D.  as  me^lSat 
by  the  name  of  E.  D.  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  defendant 
said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  (d).  was  known 

the  one 
A.  B.  i  name  as 

agt.   V      And  the  said  plaintiff  saith,  that  the  said  person  against  whom  pother 
C.  D.  )  the  said  plaintiff  hath  exhibited  his  said  bill  by  the  name  of  G.  I).  r*i  143-1 
ought  not  to  be  admitted  or  received  to  plead  the  plea  by  him  above  plead-  $  0  a  pleaJ 
ed,  for  quashing  the  said  bill  of  the  said  plaintiff;  because  he  saith,  that  the  of  misno- 
Hid  person  against  whom  he  (he  said  plaiatiff  hath  exhibited  his  said  bill  by  Jjy^ 

putting  in 

(«)  See  the  plea,  and  notes,  ante,  899.  Rich.  C.  P.  3,  and  the  note  to  the  lest  form,     bail  (e) 
The  forms  in  Lil.  Ent.   123—2  Rich.  C.  P.        (c)  See  Tidd's  Forms,  6th   edit.   266.**         v 

I,  2—1  Mall.   9,  conclude  with   a   formal  RastalTs  Entries,  54.— Thomp.  1.— 1  Went, 

traverse  and  verification,  but  this,  according  Index.    Evidence  of  the  defendant  having 

to  the  general  rule  of  replying,  in  1  Sauna,  been  ouce  or  twice  called  by  the  name  he  is 

103.  b,  b.  3,  is  unnecessary,  and  the  above  sued  by,  will  not  suffice,  3  M.  &  S.  453. 

form  of  ammmument  and   conclusion   (in-  The  plaintiff  may,  even  in  a  penal  action, 

setting  the  word  "trft"  instead  of  "bulr"  amend  writ  and  declaration,  by  applying  to 

when  the  proceedings  are  in  the  Common  a  judge,  3  M.  Ac  S.  450. 
Pleas,  or  by  original)  will  in  all  cases  suf-        (d)  IB.  &  P.  60  — Rast  Ent.  106,  334. 

fice.    If  the  defendant  had  been   married,  Willes,  558. 

but  her  husband  dead,  the  latter  fact  should        («)  As  to  this  replication,  see  Bac.  Ab. 

be  replied.  Pleas,    1.     11.— Thomp.    Ent.    1.— Tidd's 

Jb)  See  the  pleas  and  notes,  ante,  900,  Forms,  6th  ed.  267.— 1  Ld.  Raym.  249.-2 

1  the  forms,  1  Wentw.   17,  33,    47.-2  New  Rep.  453. 

Vol.  m.  2T 
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to  mis-    the  name  of  C.  D.  heretofore,  to  wit,  in  the  Term  of last  past,  came 

voice*.  int0  this  court  here,  and  put  in  bail  at  the  suit  of  the  said  plaintiff  in  the 
plea  aforesaid,  by  the  name  of  C.  D.  as  by  the  record  thereof  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  West- 
minster aforesaid,  more  fully  appears.  And  this  he  the  said  plaintiff  is 
ready  to  verify  by  that  record ;  wherefore  he  prays  judgment  if  the  said 
person  against  whom  he  the  said  plaintiff  hath  exhibited  his  said  bill  by 
the  name  of  C.  D.  ought  to  be  admitted  or  received  to  his  said  plea  for 
quashing  the  said  bill,  contrary  to  his  own  acknowledgment  and  the  said 
record,  &c.  and  that  he  may  answer  over  to  the  said  bill. 

cAssETiB       And  hereupon  the  said  plaintiff,  inasmuch  as  he  cannot  deny  the  several 
stixa  tsl  matters  above  pleaded  by  the  said  defendant,  bat  admits  the  same  to  be 
Btm.    ^rue^  pygyg  judgment  that  the  said  bill  [or,  \f  in  C.  P.  or  by  original,  say, 
4jg*f^      "  writ/']  of  the  said  plaintiff  may  be  quashed,  to  the  intent   that  he  the 
*nve(f).   said  plaintiff  may  exhibit  a  better  bill  yor,  if  in  0.  P.  or  by  original,  say, 
"  issue  a  better  writ,'9]  against  the  said  defendant ;  therefore  it  is  consid- 
ered by  the  court  of  our  sai#  lord  the  king,  before  the  king  himself  [or,  if 
in  C.  P.  "  of  the  Bench  aforesaid/']   now  here,  that  the  said  bill  [or, 
"  writ/']  of  the  said  plaintiff  be  quashed,  ke. 


t*il44]  'REPLICATIONS  IN  BAR. 


Estoppel         [The  replication  of  matter  of  estopped  commence*  differently  from  other 
(£)•  replications,  and  is  as  follows  :] — "  And  the  said  plaintiff  saith,  that  the 

said  defendant  ought  not  to  be  admitted  or  received  to  plead  the  said  plea 
by  his  [secondlyj  above  pleaded,  as  to  so  much  thereof,  wherein  be  al- 
leges that,  &c.  [stating  trie  part  of  the  plea  to  which  the  estoppel  relates.] 
— Because  he  says,  that,  &c.  [here  state  the  ground  of  estoppel,  either  ty 
the  pleadings  and  verdict  in  a  farmer  suit,  or  by  a  bond,  £c.  as  in  the 
forms  referred  to  in  the  note  (jj\  and  conclude  as  follows ;]  and  this  he  the 
said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  de- 
fendant ought  to  be  admitted  or  received  against  the  stud  record  [or, 
"  against  his  own  acknowledgment  by  his  deed  aforesaid,"]  to  plead  the 
plea  by  him  [lastly]  above  pleaded  in  this  suit,  that,  &c.  [stating  and 
concluding  with  the  allegation  in  that  part  of  the  plea  to  which  the  estoppel 
relates.'] 

g(f)  See  Tidd's  Forms,  6th  ed.  267.  2  Ld.  Raym.  1550 ;  if  not,  it  should  be 

(g)  Seethe  forms  of  replications  of  estop-  pleaded,  2   B    fie  A.   662.-3  East,   346; 

el,  3  East,  348  to   351. — Willes,    10. — 1  though  estoppel  be  not  pleaded,  the  jury 

aund.  257  — 6  T.  R.  62,  and  of  rejoinder*  may  find  it  specially,  and  the  court  will 

of  estoppel,  Carth.  65. — 1  Saund.  235,  n.  4.  thereupon  give  judgment  accordingly,  Com. 

Matter  of  estoppel,  if  it  appear  on  the  re-  Dig.  Pleader,  S.  5.  Esioppel,  E.  15. — 2  B.  & 

cord,  should  be  demurred  to,  2  Stra.  817.—  A.  662. 
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Jtttfo  K.  B.  (or  «  C.  P.")  hi 

MflBKAI.. 

A.  B.  )  Term, WiU.  4.      l  Special 

agt.    >      And  the  said  plaintiff  as  to  the  plea  of  the  said  defendant  by  f£?Mi*r 
C.  D.  )  him  [firat]  abo?e  pleaded,  and  whereof  be  hath  put  himself  upon  (  '' 
the  country,  doth  the  like. 

•And  the  said  plaintiff  as    to  the  said  plea  of  the    said  defendant  by  [#1145] 

him  [secondly]  above  pleaded,  saith,  that  the  said  plaintiff,  by  reason  of  *  Com" 

any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  ^tntofa 

barred  from  having  and  maintaining  *hts  aforesaid  action  thereof  against  refticatk>» 

the  said  defendant,  because  he  saith  that,  &o. — [Sere  state  the  subject*  j^J^g. 

matter  of  tie  replication.]  uaiiy  call- 

ed prtdtuH 

JnK.B.(*r«C.P.»)  ™<&e 

suggesting 

A.  B.  1  Term, WiU.  4.      thedcaih 

v.  >  And  the  said  plaintiff  prays  a  day  to  imparl  to  the  said-pleas,  ^e°^f^. 
C.  D.  )  and  then  to  reply  to  the  same,  and  it  is  granted  to  him,  &o. ;  and  dams. 
thereupon  a  day  is  given  to  the  parties  aforesaid  to  come  before  our  said 
lord  the  king,  at  Westminster,  on,  &c.  that  is  to  say,  for  the  said  plaintiff 
to  imparl  to  the  said  pleas,  and  then  to  reply  to  the  same,  &c.  at  which  - 
day,  before  our  said  lord  the  king  at  Westminster,  come  as  well  the  said 
plaintiff  as  the  said  Q.  D.  by  their  attotnies  aforesaid,  and  the  said  E.  F. 
eameth  net,  and  hereupon  the  said  plaintiff  giveth  the  court  here  to  un- 
derstand und  be  informed,  that  after  the  last  continuance  of  the  plea  afore* 
said,  and  before  tibia  day,  to  wit,  on,  &o.  at,  ko.  (venue)  aforesaid,  the 
said  £.  F.  died,  and  the .  said  C.  D.  survived  him,  which  allegation  the 
said  C.  D.  doth  not  deny,  but  admits  the  satbe  to  be  true,  therefore  let  all 
the  proceedings  in  this  case  against  the  said  S.  F.  be  stayed.  And 
the  said  plaintiff  as  to  the  said  plea  of  the  said  C.  D.  and  E.  F.  by  them 
firat  above  pleaded,  and  whereof  they  have  pub- themselves  upon  the  coun* 
try,  doth  die  like.  And,  the  said  plaintiff  as  to  the  said  second  plea,  &e. 
~ [*Sra»e  at  in  the  above  form.'] 

And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c,  3  Contu- 
sion to  the 

And  this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  4  q^cUi- 
judgment,  and  his  damages  by  him  sustained  on  "occasion  of  the  non-per-  sion  with  a 
forminoe  of  the  said  several  promises  and  undertakings  in  the  said  decla-  verification 
ration  mentioned,  to  be  adjudged  to  Jiim,  &o.  in  assami* 

[ ;1146] 

(A)  When  the  defendant  pleads  only  one  "secondly,"  "thirdly,"  fee*  "above  plead-  *"  ** 

plea,  and  concludes  to  the  country,  and  the  ed,"  etc. 

issue  is  immediately  made  up,  the  siimtiter       (i)  This  is  the  proper  mode  of  commence* 

is  not  framed  in  this  mode,  but  the  words,  ment  when  the  replication  denies  or  can- 

"  and  the  eaid  plaintiff  doth  the   tike,"  Me  tains  an  answer  to  the  whole  of  the  plea, 

added  at  the  end  of  the  plea,  with  an  award  but  when  the  replication  contains  only  an 

of  the  venire.  Rich.  C.  P.  146 ;  but  when  answer  to  a  part  of  the  plea,  it  must,  in  the 

"■the  plaintiff  does  net  wish  immediately  to  commencement,    be    qualified   accordingly, 

proceed    to   trial,  the    special   similiter  is  because  a  replication  assuming  to  answer 

adopted :  and  when  there  are  several  pleas,  the  whole  of  toe  plea,  but  in  feet  answering 

some  concluding  to  the  country,  and  others  a  pert,  is  insufficient,  1  Saund.  28,  n*  3.— 

with  a  verification,  the  special  simUiter  to  Com.  Dig.  Pleader,  F.  25. — Ante,  vol.  i.  In- 

all  the  former  ia.nfoper,  iwwitmg,  thfrwoato,  dex,  u  MepUca&*>" 
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ttotwvsY.       [Replioations  t»  plea*,  mate,  909  a.    Firwt  nmSUer  to  the  gmetd,  t* 
Topiea  of  me  ;  second  iimSiter,  a*  follow*  :~\—An&  the  sud  plaintiffs  as  to  the  said 
aS*™  P1**  of  the  ^[d  ^fendant  by  him  [secondly]  above  pleaded  to  the  [tint] 
bill  of  ex-   count  of  the  said  declaration  saith,  that  they  the  said  plaintiffs  by  reason 
change;      0f  any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be 
biifwas      barred  from  having  and  maintaining  their  aforesaid  action  thereof  against 
indorsed     him  the  said  defendant,  because  protesting  that  such  usurious  agreement 
tepiaia-     ^8  not  made  as  in  the  said  plea  to  the  [first]  count  mentioned,  and  that 
omimowl-  ti>e  ^  bill  of  ezohange  in  the  said  [first]  count  mentioned,  was  not  given 
edge  of      for  suoh  usurious  consideration  as  in  the   said  plea  to  the  said  [first] 
usury  and  count  mentioned  for  replication,  nevertheless  the  said  plaintiffs  say,  (hat 
&c Tir   &*  B*"*  bin  of  exchange  in  the  said  {first]  count  mentioned  was  indorsed 
to  the  said  plamtiib  after  the  10th  day  of  June  in  the  year  of  our  Lord 
18S0,  and  before  the  same  bill  became  drue,  to  wit,  en  the  day  and  year 
in  the  said  declaration  in  that  behalf  mentioned,  to  wit,  at,  $e.  (venue) 
aforesaid,  for  valuable  consideration,  that  is  to  say,  for  and  in  ttoNdesa- 
tkm  of  [the  said  plaintiff  discounting  the  same,  and  paying  therefore  to 
the  said  G.  H.  being  then  and  there  the  holder  thereof,  a  large  mm  of 
money,  to  wit,  the  amount  of  the  said  sum  of  money  in  the  said  bill  of 
ezohange,  less  the  legal  interest  thefeon,.  for  the  time  which  the  said  bill 
then  had  to  run],  and  that  they  the  said  plmntiflb  had  not,  at  the  time  of 
the  said  bill  being  so  indorsed  to  the  said  plaintiffs  as  aforesaid,  or  at  the 
time  of  so  discounting  the  same,  or  paying  such  consideration  for  the  said 
bill  of  exchange  as  aforesaid,  at  any  time  oefore  actual  or  any  notice  that 
the  said  bill  of  exchange  had  been  made,  accepted,  indorsed,  or  given  for 
the  usurious  consideration,  or  upon  the  usurious  contract  in  the  said  plea 
to  the  said  [first]  count  in  that  behalf  mentioned,  or  for  any  usurious  con- 
sideration, or  upon  any  usurious  contract  whatsoever.  •  And  this,  &c. — 
[  Conclude  with  «  verification,  a*  ente,  1145.] 

ddbad°f  [Commencement  precludi  nan,  a*  ante,  1145.] — Because  he  saith,  ihat 
an^s  in-  the  said  defendant,  at  the  time  of  the  making  of  his  said  several  promises 
fancy  (/).  and  undertakings  in  the  said  declaration  mentioned,  was  of  the  fell  age  of 
twenty-one  years,  to  wit,  at,  &o.  (venue)  aforesaid,  and  not  within  the 
age  of  twenty-one  years,  in  manner  and  formes  the  said  defendant  hath 
above  in  his  said  second  plea  in  that  behalf  alleged.  And  this  he  the  said 
plaintiff  prays  may.  be  inquired  of  by  the  country,  &c. 

To  plea  ef      [Similiter  to  general  mwe,  if  pleaded,  as  ante,  1144.] — And  as  to  (he 
[j^J1^     said  plea  of  the  said  defendant  by  him  [secondly]  above  pleaded,  so  for  as 


(*)  See  the  58  Geo.  3,  c.  98.  (I)  See  the  fcrufc,  2  WmmL  tU. 
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the  same  relates  to  the  several  promises  and  undertakings  In  the  said  [Brst,       to 
second,  third,  forth,  tod  sixth  (n)]  counts  ef  the  said  declaration  wentioaed,   m***0*- 
the  said  plaintiff  snth,  that  he,  by  reason  of  nnj  thing  by  the  said  defendant  meBt,  ice. 
in  that  plea  above  alleged,  ought  not  to  be  baited  from  hiving  and  maintain-  were  *- 
ing  his  aforesaid  action  against  him,  m  respect  of  the  premises  in  thoee  counts  fSf^S 
respectively  mentioned,  because  he  saMh,  that  the  said  meat,  drink,  wash-  the  money 
ing,  lodging,  and  other  neoeseeries  in  the -said  [first  and  second]  counts  of  mentioned 
the  said  declarations  respectively  mentioned  to  have  been  found  and  pro-  j^^1 
Tided  by  they  said  plaintiff  for  the  said  defendant,  were,  at  the  time  of  finding  pud  for*8 
and  providing  the  same,  meat,  dririk,  washing,  lodging,  and  other  neeeesa-  necessa- 
ries, suitable  to  the  than  degree,  estate,  and  condition  of  the  said  do-  ^L^d 
fondant  (o),  to  wib,  at,  he.  (vmue)  aforesaid,  and  that  the  said  goods,  wares,  p*  to 
and  merchandise,  in  the  said  f  third  and  fourth]  counts  of  the  said  deeb-  counts  for 
radon  respectively  mentioned   to   have   been  sold  and   delivered    by  w^ 
the  said  plaintiff  to  the  said  defendant  were,  at  the  time  of  the  safe  and  andreceiv. 
delivery  thereof,  also  necessaries  suitable  to  the  then  degree,  estate,  and  «**  andac- 
oonihton  of  the  said  defendant,  to  wit,  at,  *<*.  (venue)  aforesaid ;  and  that  ^M^ 
the  money  in  the  said  [sixth]  oonnt  of  the  said  declaration  mentioned  to 
have  been  paid,  laid  oot,  and  expended  by  the  said  plaintiff  to  and  *fer  £  *1147] 
the  use  of  the  said  defendant,  wns  paid,  laid  oat,  and  expended  bv  Ike 
said  plaintiff,  in  and  about  the  purchase  of  necessaries,  fit  and  suitable  to 
the  then  degree,  estate,  and  condition  of  the  said  defendant,  to  wit,  at, 
&c  (venue)  aforesaid*    And  this  *he  the  said  plaintiff  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  damages  by  him  sustained  on  occa- 
sion of  the  not  performing  of  the  said  several  promisee  and  undertakings 
in  the  said  [first,  second,  third,  fourth,  and  sixth j  counts  of  the  eaid  dec- 
laration mentioned,  to  be  adjudged  to  him,  &e.    And  as  to  the  said  plea  A*Bjw- 
of  the  said  defendant  by  him  [secondly]  above  pleaded  bo  far  as  the  same  ^SS^m. 
relates  to  the  said  several  promises  and  undertakings  in  the  said  [fifth, 
seventh,  and  last]  count*  of  the  said  declaration  mentioned,  the  said  plain- 
tiff saith,  that  he  will  not  further  prosecute  his  suit  against  the  said  defend- 
ant in  respect  of  the  said  last-mentioned  promises  mnd  undertakings,  or 
any  of  them ;  therefore  as  to  the  said  la*t»uien!tioned  promises  and  under- 
takings, let  the  said  defendant  be  acquitted,  and  go  thereof  without  day,  &e* 

[Predudi  non,  as  ante,  1146,  first  ft***.] — Because  he  says,  that  the  Ratifies 
said  defendant,  after  the  making  of  the  said  several  promises  and  nndertak-  fttjfe 
ings  in  the  said  declaration  metatitmed,  and  before  the  commencement  of  came  of 
this  suit  (r),  to  wit,  on,  &c.  (day  of  hie  becoming  of  age,  but  the  precise  age  (q), 
day  is  not  material,)  at,  4c.  (venue)  aforesaid,  attained  Ua  age  of  twenty- 
one  years.    And  the  said  plaintiff  further  saith,  that  the  said  defendant, 
after  he  had  so  attained  his  age  of  twenty-one  years,  and  before  the  oom- 

(*)  See  forms,  3  Wenjw.  96,  and  index,  (j»)  No  costs  are  payable  on   this   noli 

iii.  iv.— 1  Kich.  C.  P.  154.— 5  Rich.  C.  P.  4.  prougui,  16  East,  129, 

— Morg.  222.— Lfl.  Ent.  107 ;  and  as  to  this  \q)  See  forms,  3  Wentw.  98,  101 :  and 

replication  in  general,  see  ante,  Index,  vol.  see  Chit.  Jun.  on  Contr.  35,  36. — 1 T.  R. 

i.  "Infancy"  648,  as  to  the  law  and  evidence,  Ice.    An- 

(»)  This  mast  depend  on  the  nature  and  other  preferable  Item  is  given,  post,  1148. 

number  of  the  counts  in  the  declaration.  1 M.  &  S.  724 ;  3  M.  &  S.  480,  1.    The  ve- 

(o)  Mast  show  that  equipage  was  neeet-  plication  is  sot  sastaiuwl  by  woof  of  a  pro- 

aary,28tnu  1100.— Andr.  277.— Com.  Dig.  nise  after  action  brought,  4  D.  A  R.  54&r~- 

Pleader,  2  W.  12<-«  T.  R.  47fi.-€arS.  2  B.  fc  C.  826,  S.  C. 
110. 
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to       jneneexnent  of  this  suit  (r),  to  nit,  m  the day  of 

ivfavcv.  a^  ^c#  ^^j^)  aforesaid,  assented  to,  and  then  and  there  ratified  and  con- 
firmed the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned.    And  this,  *c. — [  Conclude  with  a  verification,  ae  ante,  1145.] 

f  1148]  *[Precludi  non, ae  ante,  1145.] — Because  he  says,  thai  the  said  de» 
AMtto  fondant,  after  ike  making  of  the  said  several  promises  and  undertakings  in 
Sym*  to a  ^°  ■•**  declaration  mentioned,  and  before  the  commencement  of  this  suit, 

geaofin-  to  wit,  on,  fee.  (day  ef  becoming  of  age  or  about  it,)  at,  Ac.  (venue) 
k^?V  ^  a^oresa^c^>  stained  his  age  of  twenty-one  years,  and  that  the  said  defendant 
am  pram-  a^er  ^e  ^  attuned  his  age  of  twenty-one  years,  and  before  the  com- 
iBed  after  mencement  of  this  suit,  to  wit,  on,  ke.  at,  &c.  (venue)  aforesaid,  undertook 
he  ewe  of  m&  faithfully  promised,  in  manner  and  form  as  the  said  plaintiff  hath  above 
***  (' '*  .  thereof  eomplained  against  him.  And  this,  &c.-^-[  Conclude  with  a  veri- 
fication, ae  ante,  1145.] 

to  auxn       [Predudi  non,  ae  ante,  H45J — Beoause  he  says,  that  before  and  at 

ehbkt.    ^0  {jg^  0£  ^e  commencement  of  this  suit,  he  the  said  plaintiff  was,  and 

SxF topiea  **^  **>  resident  in  this  kingdom,  by  the  license  and  permission  of  our  said 

of  alien  en-  lord  the  king,  to  wit,  at,  &o.  (venme)  aforesaid.    And  this,  Ac. — [Con* 

emy,  that   elude  with  a  verification,  ae  ante,  1145.1 

plaintiff  j  i  7  j 

here  by  [JPrecIudi  non,  ae  ante,  1145.] — Ifteause  he  says,  that  after  the  said 

ticease  (0-  defendant  became  and  was  a.bankrupt,  as  in  the  said  last  plea  alleged,  and 
to  bakk-  before  the  commencement  of  this  suit,  to  wit,  on,  &o.  at,  &c.  (venue) 
itTTTcr.  tforesai(^  ^  the  said  defendant,  in  writing  signed  bv  the  said  defendant, 
ial  rfefof  »tified  and  confirmed  Ae  said  promises  and  undertakings  in  the  said  dec- 
bankrupt-  laration  mentioned,  and  undertook  and  then  and  there  faithfully  promised 
cf  f  ^dant  ^e  ^^  plfthitiff  to  pay  him  the  said  soma  of  money  in  the  said  declaration 
promised    mentioned.    And  this,  &c. — [  Conclude  with  a  verification,  ae  ante,  1145.] 

after  he 

j£j™^  [Predudi  non,  ae  ante,  1146.]— Because  he  says,  that  he  the  said 

M.  plaintiff  did  not  prove  under  the  said  commission  in  the  said  [last]  plea 

Replica-     mentioned,  the  same  cause  of  notion  in  the  said  declaration  mentioned 

tf  bank?**  **  ^or  a  ^*  ^ue  **°m  ^e  **"*  defendant  to  the  said  plaintiff,  being  the 
mptcy,  same  debt  *for  the  recovery  whereof  this  action  is  brought,  nor  did  make 
(ante,  917,)  his  election  to  take  the  benefit  of  the^said  commission,  with  respect  to  the 
g*!j^  'j e  said  debt  in  the  said  declaration  mentioned,  in  manner  and  form  as  the  said 
c.  16,8.59,  defendant  hath  in  his  said  last  plea  alleged.  And  this  the  said  .plaintiff 
that  plain,  prays  may  be  inquired  of  by  the  country,  &c. 

tin  proved 

the    same  debt  under  a  commission  of  bankruptcy  against  defendant,  and  thereby  elected  to  come 

under   the  commission,  denying;  that  plaintiff  proved  such  debt  (it). 

[1149] 

in  [Predudi  non,  ae  ante,  1145.] — Because  he  savs,  that  the  said  defendant 

•oLvwrcT.  wag  not5  by  the  order  in  said  [list]  plea  mentioned,  discharged  accord- 

Replica- 

«fdi!!!?    **     (f)  **  to  *be  necessity  for  this  averment,  («)  See  plea  and  notes,  ante,  911.    Quart 

xfjZl  „_   see  1  M.  &  S.  724.-3  M.  &  S.  477.-4  D.  whether  it  would  not  be  better  to  frame  the 

SyY^r"  tc  R.  445.-2  B.  Ac  C.  826,  S.  C.  replication  hke  that  to  the  plea  of  infancy, 

vent  AdL        M  This  ferm  is  €*Ten  m  consequence  of  ante,  1147,  8.    By  the  6  Geo.  4.  c.  16.  s.  131. 

x  rau  a*u    j.ord  Ellenborough's  observations,  m  1  H  the  promise  must  be  in  writing,  and  signed 

Jc  S.  724  by  the  bankrupt,  see  2  C.  Ac  P.  528. 

(0  S  Gamp.  245.— See  plea  and  notes,  (ni)  See  plea  and  notes,  ante,  917. 
ante,  910. 
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ing  to  the  said  act  of  parliament  in  the  said  [last]  plea  mentioned,  of  and  motw- 
from  the  said  several  promises  and  undertakings,  and  causes  of  action  m  Ike       CY- 
■aid  declaration  mentioned,  in  manner  and  form  as  the  said  defendant  hath  7  oeo.  4. 
above  in  hie  said  last  plea-  in  that  behalf  alleged.    And  this  the  said  plain-  c.  57  de- 
tiff  prays  may  be  inquired  x>f  by  the  country,  fro.  '  J^^6 

ant's  dis- 

*And  the  said  plaintiff,  admitting  the  truth  of  the  said  matters  by  the  charge  (*> 
said  defendant  in  his  said  plea  above  alleged,  prays  judgment  and  his  dam- 1*^-^] 
ages  by  him  sustained  on  occasion  of  die  nonperformance  of  the  said  prom-  Jfjjg^!* 
isee  and  undertakings  in  the  said  declaration  mentioned,  to  be  adjudged  vent  Debt- 
to  him  according  to  the  form  of  the  Statute  in  such  case  made  and  pro*  <x*s  Act, 
Tided ;  'whereupon  it  is  considered  by  the  court  here,  that  the  said  plaintiff  {^j^* 
ought  to  recover  his  damage*  on  occasion  of  the  not  performing  ef  the  (y). 
said  several  promises  and  undertakings  against  the  said  defendant,  to  bo 
levied  not  on  the  person  o£  "tie  said  defendant,  but  on  his  lands,  goods, 
and  chattels,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided.  -  But  because  it  is  unknown,  4c. — [Award  of  inquiry,  as  in 
TidtfB  Prae.  Forms,  5th  ed.  213.] 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  To  pies,  of 
above  pleaded,  saith,  that  the  said  plaintiff;  by  reason  of  any  thing  by  the  ^^f 
mid  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  having  or  defendant 
maintaining  his  aforesaid  action  thereof  against  him ;  because  he  saith,  that  promised 
after  the  day  of,  &o.  (the  dag  of  diseharae  stated  in  the  plea,)  and  after  ^f^ af 
Hie  said  defendant  was  discharged,  as  in  the  said  plea  mentioned,  to  wit,  on,  £r  ne  ^ 
&o.  at,  &o.  the  said  defendant  undertook,  and  then  and  there  faithfully  discharged 
promised  the  said  plaintiff  to  pay  him  the  said  *um  of  money  in  the  said  °£*  °^s" 
declaration  mentioned.    And  this,  6c. — [Qondude  with  a  verification,  as      y 
ante,  1145.] 

And  as  to  so  much  of  the  said  plea  of  tho  said  defendant  by  him  [lastly]  To  plea 
above  pleaded,  as  relates  to  the  first  count  of  the  said  declaration,  and  the  s^vent1*" 
sum  of  ^6— parcel  of  the  several  sums  in  the  second,  third,  fourjh,  and  Act,  that 
last  counts  of  the  said  declaration  mentioned,  the  said  plaintiff  saith,  that thc  Prom  - 
he,  by  reason  Of  any  thing  by  the  said  defendant  in  his  said  second  plea  al  ^^^ 
legea,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  ac-  and  other ' 
tion  thereof  against  the  said  'defendant,  because  the  said  plaintiff  saith,  debtf7°- 
that  the  said  promissory  note,  in  the  said  first  count  of  the  said  declaration  |^^n. 
mentioned,  was  made  and  delivered  by  the  said  defendant  to  the  said  plain-  tiff  £dis- 
tiff  after  the  supposed  adjudication  in  the  said  last  plea  mentioned,  and  that  <*«*g«  ra- 
the said  sum  of  £ —  parcel  of  the  said  several  sums  of  money  in  the  said  r  •11511 
[second,  third,  fourth,  and  last]  counts  of  the  said  declaration  mentioned,  *■  J 

accrued  due  after  the  said  supposed  adjudication,  to  wit,  at,  &c.  (venue) 

(x)  See  the  pleas,  ante,  919.    As  to  the  having  filed  his  petition,  although  that  fast 

replication,  see  3  Taunt  227 j  it  should  he  is  essential  to  give  the  court  jurisdiction,  4 

single.    In  a  late  case  it   was   held,   that  0.  &  P.  274. 

where   the  defendant   pleads   that  he  was  (y)  But  note,  such  a  replication  would  he 

« duly    discharged"    under   the    Insolvent  improper  to  a  plea,  under  the  7  Geo.  4.  c. 

Debtors'  Act,  and  the  plaintiff  in  his  repli-  57.  s.  61,  which  gives  the  plea  in  bar  to  the 

cation  denies  the  discharge  mod*  et  forme,  action  entirely. 

it  is  sufficient  for  the  defendant  to  prove  the  (z)  See  plea,  anje,  919. 

order  of  adjudication  for  his  discharge,  and  (m)  See  plea,  ante,  921,  and  notes ;  and  2 

it  is  not  necessary  to  prove  the  feet  of  his  M<»&S.  551. 
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to  INB0&-  aforesaid.  And  this  be  the  said  plaintiff  is  ready  to  verify,  wherefore  he 
VoS  act?  prays  judgment,  and  his  damages  by  him  sustained  en  occasion  of  the  prem- 
ises in  the  introductory  part  of  this  replication  mentioned,  t*be  adjudged 
to  him,  ho. ;  and  the  said  plaintiff  saith,  that  he  mH  not  farther  prosecute 
his  suit  against  the  said  defendant  as  to  the  residue  of  the  said  several 
sums  of  money  in  the  said  {second,  third,  and  last]  counts  of  the  said  dec- 
laration mentioned ;  therefore,  Ac. 


to  tutor.      [Similiter  to  the  general  issue,  as  ante,  1144,  first  farm.]— A&  to  the  said 
I)^aI  °f   plea  of  the  said  defendant  by  him  above  pleaded  as  to  the  said  sum  of  <£— 
te     rt  J'  parcel,  &o.  the  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the 
Said  defendant  in  that  plea  above  alleged,  ought  not  to  be  barred  from  hav- 
ing and  maintaining  his  aforesaid  action  thereof  against  him,  to  reeover  far- 
ther damages  than  the  said  sum  of  & — parcel,  &c.  in  this  behalf*    Be- 
cause he  saith,  that  the  said  defendant  did  not  .tender,  or  efcr  to  pay  to  the 
said  plaintiff  the  said  sum  of  v£—  parcel,  &e.  in  manner  and  form  as  the 
Nil  debet    said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged,  and  this 
to  the  plea  ^e  g^  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.    And  as 
it)?* "°      **>  ^e  sm^  P^a  °f  the  sa^  defendant  by  him  lastly  above  pleaded,  the  said 
plaintiff  saith  that  be,  by  reason  of  any  thing  by  the  said  defendant  in  that 
[  *1162J  plea  above  alleged,  ought  not  to  be  barred  from  having  and  maintaining  his 
said  action  thereof  against  *him  'r  because  he  saith,  that  he  mas  not  nor  is 
indebted  to  As  said  defendant  in  manner  and  form  as  the  said  defendant 
hath  in  his  said  last  plea  above  alleged.    And  this  the  said  plaintiff  aJso 
prays  may  be  inquired  of  by  the  country,  Ac. 

A  writ  is- 

sued  oat  of      [Similiter  to  the  general  issue,  as  ante,  1144,  first  form,  and  predudi 

r '  p  Z  B00' a*  ™  ^  a^0vef9rfni  t°  &*  teteruk.'] — Because  he  saith,  that  after  the 
fore  th»  making  of  the  said  promises  and  undertakings  in  the  said  declaration  men- 
tender  (i).  tioned,  as  to  the  said  sum  of  £ —  and  before  the  making  of  the  said  sup- 
posed tender  in  the  said  plea  mentioned,  to  wit,  on,  &c.  (the  teste  of  the 
writ  (*),)  he  the  said  plaintiff  for  the  recovery  of  Ins  damages,  by  him  sus- 
tained, by  reason  of  the  not  performing  the  said  several  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £ — 
parcel,  fro.  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king, 
4c. — [State  the  timing  of  the  Bill  of  MWUsez,  or  latitat,  or  special  orig- 
inal, or  capias,  out  of  the  Sing's  Bench  or  Cowman  Pleas,  ae  ante,  446  to 
451,  examining  with  the  writ  actually  ieeued  in  each  particular  ease*.] 
And  the  said  plaintiff  farther  saith,  that  the  said  precept  (or,  "  urit  of  lat- 
itat," &c.)  whs  se  sued  and  prosecuted  by  the  said  plaintiff  against 

(b)  See  the  pie*,  ante,  922;  and  piece-  the  plaintiff  may  reply  a  capiat,  without  an 
dents  of  replications,  3  wentw.  Index,  xv.  original  writ  first  sued  out  to  a  plea  of  ten- 
tec,  and  see  replications,  2  M.  &  S.  551.  If  der,  2.Saund.  1,  in  notes ;  and  as  to  this  re- 
the  plea  was  of  a  tender,  "before  the  exhibit-  plication  in  general,  see  Id.  and  ante,  1151, 
ing  of  the  tmd  bill,"  instead  of  "commeme-  422,  This  replication  does  not  seem  neces- 
ment  of  thi*  suit,"  and  there  was  in  met  a  sary  if  the  plea  is,  of  a  tender  "  before  the 
tender  between  the  issuing  of  the  writ  and  commencement  of  this  suit,"  instead  of 
the  time  to  which  the  title  of  the  declara-  *  exhibiting  this  bill,"  see  5  B.  fc  A,  452. 
tion  relates,  then  the  imaing  of  the  writ  (*)  If  the  actual  day  of  issuing  the  writ 
must  be  replied  specially,  as  post,  1152.  See  can  be  readily  ascertained,  it  may  be  advis- 
5  B.  &  A.  452.  able  to  insert  it  instead  of  the  teste,  in  order 

(c)  See  the  plea,  ante,  931.  to  prevent  the  delay  occasioned  by  a  special 

(d)  See  the  forms,  1  Wife.  141.— 3  Went,  rejoinder,  3  Went*.  108,  in  the  notes, and 
179,  and  of  the  rejoinder  to  the  above  lepfr-  1  Wtis.  142. 

cation,  1  Wils.  142.    fai  the  common  pleas, 


REPLICATIONS  IN  ASSUMPSIT.  U52 

the  said  defendant  as  aforesaid,  with  intent  to  implead  the  said  defendant  to  tender. 
upon  and  for  the  said  several  causes  of  action  in  the  said  declaration  men- 
tioned, as  to  the  said  sain  of  £ —  parcel,  &c.  and  to  cause  him  to  appear 
in  the  said  court  here,  and  upon  his  said  appearance  to  declare  against  him 
for  the  said  several  causes  of  action  in  the  said  declaration  mentioned,  as 
to  the  said  sum  of  £ —  parcel,  &c.  And  the  said  plaintiff  further  saith, 
that,  according  to  his  intent,  the  said  plaintiff  afterwards,  to  wit,  in 
Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  ex- 
hibited his  said  bill;  and  declared  thereon  "against  the  said  defendant  as  L  T-158] 
aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further 
B&ith,  that  the  said  defendant  did  not,  at  any  time  before  the  suing  forth  of 
the  said  precept,  (or  "  writ,"  or,  if  several  writs  be  mentioned,  "  the  said 
first-mentioned  writ,"]  tender  or  offer  to  pay  to  the  said  plaintiff  the  said 
sum  of  £ —  parcel,  &c.  And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  full  damages  which  he  hath  sustained 
by  reason  of  the  non-performance  of  the  said  several  promises  and  un- 
dertakings, as  to  the  said  sum  of  £ —  parcel,  &c.  to  be  adjudged  to  him, 
Ac.  • 

[Same  as  the  above  form,  to  the  end  of  the  statement  of  the  unit  at  the  Awritiw& 
asterisk,  and  tlien  proceed  as  follows :] — At  which  day,  that  is  to  say,  on,  ^Tj\^ 
&c.  (the  return  day  of  the  writ^)  in  the  court  of  our  said  lord  the  king, 
before  the  king  himself,  [or  in  C.  P.  "  before  the  said  justices  of  our  said 
lord  the  king  of  the  Bench,"]  at  Westminster  aforesaid,  came  the  said 
plaintiff  by his  attorney,  and  offered  himself  against  the  said  defend- 
ant in  the  plea  and  bill  [or,  if  in  C.  P.  omit  the  words  u  and  bill"]  afore-  Beturniwn 

said,  and  the  said  sheriff  of to  wit, esq.  at  that  day  returned  to  w,wwwtfw» 

the  said  court,  that  the  said  defendant  was  not  found  in  his  bailiwick,  nor 
did  the  said  defendant  come  or  appear  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  in  C.  P.  "  before  the  said  justices 
of  the  Bench,"]  according  to  the  exigency  of  the  said  writ.  Whereupon 
the  said  plaintiff  prayed  another  writ  of  our  said  lord  the  king,  to  be  di- 
rected to  the  sheriff  of  the  said  county  of in  form  aforesaid,  and  it 

was  granted  to  him,  returnable  before  our  said  lord  the  king  at  Westmin- 
ster aforesaid,  [or,  in  C.  P.  "  before  the  justices  of  our  said  lord  the 
king  of  the  Bench  aforesaid,"]  on,  &c.  (the  first  special  or  general  return- 
day  in  the  ensuing  term,  depending  on  the  nature  of  the  proceedings^ 
mwhether  by  original  or  by  bill,*)  for  the  said  defendant  to  answer  to  the  [  MISi] 
said  plaintiff  in  the  plea  aforesaid ;  the  same  day  was  given  to  the  said 
plaintiff  there,  &c.  At  which  day,  that  is  to  say,  on,  &c.  (the  return-day 
lastonentioned)  in  the  court  of  bur  said  lord  the  king,  before  the  king  him- 
self [or,  in  C.  P.  "  before  the  justices  of  our  said  lord  the  king  of  the 
Bench  aforesaid,"]  at  Westminster  aforesaid,  came  the  said  plaintiff  by 
his  attorney  aforesaid,  and  offered  himself  against  the  said  defendant  in 

(/)  See  the  form,  3  Went.  178,  in  which,  continuance  of  common   process,   and   the 

however,  the   return  of  the  first  process  is  continuance  need  not  be  by  alias  and  pturia 

not  stated ;  but  according  to  the  replications  writs,  4  B.  &  C.  625.    The   continuances 

to   a  plea  of  the    Statute  of  Limitations,  need  not  be  stated  when  the  action  is  by 

where  the  plaintiff  replies  more  than  one  original,  1  Wils.  167,  8.    When  once  a  writ 

process,  the  first  should  be  stated  to  have  is    returned,   the   subsequent   continuances 

been  returned,  see  2  Saund.  63  d,  e.— Wills,  may  be  entered  at  any  time,  and  need  not 

255.-2  B.  te  F.  157,  and  the  forms  and  be  proved  on  the  trial,  6  T.  R.  617.    5  B.  6c 

cases  there  cited)  observe  the  notes  to  the  A.  452.    As  to  when  return  may  be  made! 

preceding  form.    An  ac  etiam  writ  is  a  good  5  B.  6c  A.  489. . 

Voi.  III.  28 
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to  tbkdba.  the  plea  aforesaid.    And  the  said  sheriff  of did  not  send  the  said 

last  mentioned  writ,  nor  did  he  do  anything  thereupon,  nor  did  the  said 
defendant  come  or  appear  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  [or,  in  C.  P.  "  before  the  said  justices  of  the 
Bench/']  according  to  the  exigency  of  the  said  last-mentioned  writ. 
Another  Whereupon  the  said  plaintiff  prayed  another  writ  of  our  said  lord  the 
wnt<  king,  to  be  directed  to  the  sheriff  of  the  said  county  of in  form  afore- 
said, and  it  was  granted  to  him,  returnable  before  our  said  lord  the  king  at 
Westminster,  [or,  in  C.  P.  "  before  the  justices  of  our  said  lord  the  king 

of  the  Bench  aforesaid,"]  on ((/),  for  the  said  defendant  to  answer 

to  the  said  plaintiff  in  the  plea  aforesaid,  the  same  day  was  given  to  the 

Appear-     said  plaintiff  there,  &c.    At  which  day,  (that  is  to  say)  on,  &c.  in  the 

fliE^**  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  t»  C.  P. 

"  before  the  justices  of  our  said  lord  the  king  of  the  Bench  aforesaid/'] 

at  Westminster  aforesaid,  came  the  said  plaintiff  by  his  attorney  aforesaid, 

and  the  said  defendant  by his  attorney,  also  came,  according  to  the 

exigency  of  the  said  last-mentioned  writ.  And  the  said  plaintiff  offered 
himself  on  the  fourth  day  against  the  said  defendant  in  the  plea  aforesaid. 
As  by  the  record  and  proceedings  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  [or,  */  in  C.  P.  "  before 
the  justices  of  our  said  lord  the  king  of  the  bench  aforesaid/']  more  fully 
and  at  large  appears.  And  the  said  plaintiff  further  saith,  that  the  said 
several  writs  were  respectively  so  sued  and  prosecuted  by  him  the  said 
plaintiff,  against  the  said  defendant  as  aforesaid,  with  intent,  &c. — [Same 
as  the  last  form  to  the  asterisk,  ante,  1152,  to  the  end.] 

A  prior  de-  [Similiter  to  the  general  issue,  as  ante,  1144.  To  plea  of  tender,  pre- 
JJ*"|*  °f  cludi  non,  as  ante,  1151,  to  the  asterisk.'] — Because  he  *saith,  that  the  said 
,jfy  x  defendant  was  not  always,  from  the  time  of  making  the  said  promises  and 
[•1155]  undertakings  in  the  said  declaration  mentioned,  ready  and  willing  to 
pay  the  said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner  and 
form  as  the  said  defendant  hath  in  his  said  plea  above  alleged,  but  on  the 
contrary  thereof  the  said  plaintiff  saith,  that  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  declaration  mentioned,  as  to  the 
said  sum  of  £ —  parcel,  &c.  and  after  the  time  when  the  said  causes  of 
action  in  the  said  declaration  mentioned,  accrued  to  the  said  plaintiff  in 
respect  thereof,  and  before  the  said  defendant  did  tender  and  offer  to  pay 
the  same  as  in  his  said  plea  in  that  behalf  is  above  alleged,  to  wit,  on,  &c 
at,  &c.  (Venus')  aforesaid,  the  said  plaintiff  demanded  the  said  sum  of  £ — 
parcel,  &c.  of  and  from  the  said  defendant,  and  then  and  there  requested 
him  to  pay  the  same  unto  the  said  plaintiff,  but  the  said  defendant  did  not 
nor  would  then  pay  the  same  or  any  part  thereof  unto  the  said  plaintiff,  but 
then  and  there  wholly  neglected  ana  refused  so  to  do,  and  then  and  there 
unjustly  detained  the  same  from  the  said  plaintiff;  by  reason  whereof 

(g)  There  is  no  occasion  in  the  different  this  plea,  see  5  B.  &  A.  630. — 1  Esp.  Hep. 

continuances   to  mention  the  year   of  the  115. — 1  Camp.  181.— Quart,  if  a  personal 

reign,  4  T.  R.  205.  demand  be  not  necessary,  Ry.  &  Moody, 

Ch)  As  to  this  replication,  see  8  East,  168.  C.  N.  F.  360.— See  a  replication  to  a  plea  in 

— 1  Saund.  33,  n.  2. — Bui.  N.  P.  156. — 1  in  an  action  on  a  bill  of  exchange,  stating 

Campb.  478.— Chit.  jun.  contr.  307.    A  pri-  that  the  bill  was  presented  when  it  fell  dnt, 

or  demand  of  a  larger  sum  will  not  suppojet  8  East,  168. 
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the  said  plaintiff  then  and  there  sustained  damages  by  reason  of  the  non-  to  tehder. 
payment  of  the  said  dam  of  £ —  parcel,  &c.  in  manner  and  form  as  he 
the  said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged, 
to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said'  plaintiff  is  ready  to 
verify,  wherefore  he  prays  judgment  and  his  full  damages  by  him  sustained, 
by  reason  of  the  non-payment  of  the  said  sum  of  £ —  parcel,  Ac.  to  be 
adjudged  to  him,  Ac. 

[Similiter  to  the  general  issue,  as  ante,  1144.     The  plea  of  tender,  pre-  A  subte- 
cludi  non,  as  ante,  1151,  to  the  asterisk.'} — Because  he  saith,  that  after  9uent^f\ 
making  of  the  said  tender  in  the  said  last  plea  mentioned,  and  before  the  man  **'' 
exhibiting  of  the  Baid  bill,  to  wit,  on,  Ac.  at,  Ac.  (venue')  aforesaid,  the 
said  plaintiff  demanded  of  and  requested  the  said  defendant  to  pay  to  the 
said  plaintiff  the  said  sum  of  £ — •  parcel,  Ac.  in  the  said  last  plea  men- 
tioned, but  the  said  defendant  then  and  there  wholly  refused,  and  hath 
thence  hitherto  wholly  refused,  to  pay  the  same  or  any  part  thereof  to  the 
said  plaintiff,  to  wit,  at,  Ac.  (venue)  aforesaid.     And  this  the  said  'plain-  [  1156] 
tiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  his  damages  by 
reason  of  the  nonpayment  of  the  said  sum  of  £ —  to  be  adjudged  to  him, 
Ac. 

[Similiter  to  the  general  issue,  as  ante,  1144.] — And  the  said  plaintiff,  SmOter  to 
inasmuch  ad  he  cannot  deny  but  that  the  said  defendant  did  tender  and  S?°eJSm|^ 
offer  to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  Ac.  in  manner  sion  of 
and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  tender,  and 
alleged,  freely  takes  and  accepts  the  same  out  of  court  here,  therefore  as  vtnire  to 
to  the  said  sum  of  £ —  the  said  plaintiff  is  satisfied ;  and  in  order  to  try  try  the  is- 
the  said  issue  above  joined  between  the  parties  aforesaid,  let  a  jury  there-  suc  (*)• 

upon  eome  before  our  said  lord  the  king  at  Westminster,  on next 

after ,  [some  return  day  before  the  trial ;  and  if  the  tried  is  to  be  at 

the  assizes  or  sittings  after  Term,  the  last  return  day  of  the  preceding 
Term,']  by  whom,  Ac.  and  who  neither,  Ac.  to  recognize,  Ac.  because 
as  weU,  Ac.  the  same  day  is  given  to  the  parties  aforesaid,  at  the  same 
place. 


If  the  proceedings  are  by  original,  then  say,  "  and  in  order  to  try  the  *°  ±ooom> 
said  issue  above  joined  between  the  parties  aforesaid,  the  sheriff  is  com-  ^c^o™" 

manded  that  he  cause  to  come  before  our  said  lord  the  king,  on where-  To  plea  of 

soever  our  sai<|  lord  the  king  shall  then  be  in  England,  twelve,  Ac.  by  accord  and 
whom,  Ac.  and  who  neither,  Ac.  -to  recognize,  Ac.  because  as  well,  Ac.  f^j)?"-^ 
the  same  day  is  given  to  the  parties  aforesaid,  Ac."  of  the  de- 

livery of 
iPrecludi  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the  £®  ^?d» 
defendant  did  not  deliver  [or,  if  a  bond  be  pleaded,  say,  "  make  and      * 
seal,  and  as  his  act  and  deed  *deliver  to  the  said  plaintiff,  the  said  pipe  of  [  *1157] 
-wine,  [or,  "  the  said  supposed  writing  obligatory,9']  in  the  said  plea  men- 
tioned, in  full  satisfaction  and  discharge  of  the  said  several  promises  and 

(i)  See  the  form,  3  Wentw.  180.    What  plaintiff  admits  a  tender  can  be  proved,  and 

subsequent  demand  is  sufficient,  1  Campb.  when  the  plaintiff  is  prepared  to  prove  more 

181.    To    support  this  issue   the  plaintiff  to  be  due. 

must  prove  a  demand  of  the  precise   sum  (/)  See  the  forms,  1  Lil.  Ent.  105,  106. 

tendered,  5  Barn.  te  Aid.  630.  499.— Plead.  A.  246.— Morg.  Free.  233.    3 

(i)  This  replication  is  proper  when  the  Wentw.  135,  and  Id.  Index,  vi.    It  has  been 
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*o  accom  undertakings  in  the  said  declaration  mentioned ;  in  manner  and  form  as  the 
Motion.3  ^^  defendant  hath  above  in  his  said  ptaa  in  that  behalf  alleged.    And 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  ic. 

■ 

To  a  plea  [Precludi  non,  as  ante,  1145.]— Because  he  saith,  that  the  said  bill  of 
°f  devnerr  ezc^ange9  in  the  said  plea  mentioned,  bore  date  on  a  certain  day  and  year 
^change,  therein  in  that  behalf  mentioned,  that  is  to  say,  the  [19th]  day  of  [Feb- 
accepted  '  ruary,]  in  the  year  of  our  Lord  [1828,]  and  that  the  same  became  and 
by  defend-  wa3  due  an(j  payable  long  before  the  commencement  of  this  suit ;  and  the 
men"  stat*  8ai<^  plaintiff  further  saith,  that  after  the  said  bill  became  due  and  pay- 
ing '        able,  according  to  the  tenor  and  effect  thereof,  and  before  the  commence- 

*  PTeDd  menfc  °^  *"*"*  8U**> *°  ***'  on  ^e  P^fl  ^7  °f  P^y  J  *n  ^e  J6**  aforesaid, 
dishonor  *°  *it>  at>  &c.  (venue')  aforesaid,  the  said  bill  of  exchange  was  shown  and 
thereof^),  presented  to  the  said  defendant  for  payment  thereof,  but  that  he  the  said  de- 
fendant did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at 
any  other  time  before  the  commencement  of  this  suit,  pay  the  said  sum 
of  money  in  the  said  bill  specified,  or  any  part  thereof,  but  wholly  neglect- 
ed and  refused  so  to  do,  and  the  said  sum  of  money,  in  the  said  bill  men- 
tioned, at  the  time  of  the  commencement  of  this  suit,  was  and  still  is  wholly 
due  and  unpaid  ;  and  the  said  plaintiff,  at  the  time  of  the  commencement 
of  this  suit,  was  and  still  is  the  holder  of  the  said  bill,  to  wit,  at,  London 
aforesaid.  And  tins  the  said  plaintiff  is  ready  to  verify,  &c. — [Conclude 
with  a  verification,  as  ante,  1145.] 

to  awaad  [Precludi  non,  a$  ante,  1145,  first  form. ]— Because  he  saith,  that  the 
Ann  akbi-  gaij|  arbitrator  did  not  make  any  such  award  of  and  concerning  the  prem- 
tramsnt.  .g^  .q  manner  an(j  form  M  ^  ggid  defendant  hath  above  in  his  said  plea 

ofartntS.  in  that  behalf  alleged.  And  this  the  said  plaintiff  prays  may  be  inquired 
ment,  de-    of  by  the  country,  &c. 

nying  the 

to  judo-  [Precludi  non9  as  ante,  1145,  first  form.'] — Because  he  saith  that  there 

KEitr  as-  is  (p)  not  any  record  of  the  said  supposed  recovery  in  the  said  plea  men- 

covered,  tioned,  remaining  in  the  said  court  of  our  said  lord  the  king,  before  tjie 

■NWtfdre-  king  himself,  or,  in  0.  P.  "of  the  Bench  aforesaid,"]  at  Westminster 

Sea  erf  aforesaid,  in  manner  and  form  as  the  said  defendant  hath  above  in  his  said 

judgment  plea  alleged,  and  this  he  the  said  plaintiff  is  ready  to  verify  *  when, 

recovered  where,  and  in  such  manner  as  the  court  here  shall  order,  direct,  or  ap- 

courTfo).  point*  &Qd  because  the  court  of  our  said  lord  the  king  now  here,  [or,  in 

Usual  to  protest  the  delivery  and  traverse       (m)  See  the  plea  and  n<ftes,  ante,  926. 
the  acceptance,  (Morg.  233.     Stephen  on       (n)  See  the  plea,  ante,  927,  469,  and  the 

Pleading,  236  j)  and  this  is  proper  where  forms  of  replications,  3  Wentw.  Ind.  viii.-* 

there  has  in  fact  been  a  delivery,  but  no  ac-  Clift.  Ent.  195.    The   replications   usually 

ceptance  in  satisfaction,  but  in  other  cases  protest  the  facts  of  the  plea  not  immediately 

the  above  form  seems  most  correct,  though,  denied,  but  this  seems  unnecessary,  and  the 

either  form  will  suffice,'  Bac.  Ab.  Accord,  replication  may  at  once  deny  the  feet  intend- 

C.  and  Com.  Big.  Accord,  O — 5  Mod.  86.  ed  to  be  put  in  issue,  see  the  general  rule,  1 

— Lil.  Ent.  105.— Bro.  Rep.  93.— Bro.  Vad.  Saund.  103  b. 

Mec.  92.    1  Stra.  23.— Siy.  239.    Where  a       (o)  See  the  forms,  Tidd's  Prac.  Forms, 

bill  or  note  has  in  fact  been  given  in  pay-  6th  edit.  308.— 1  Rich.  C.  P.  206.— 2  Id.  20. 

ment,   and   is   so   pleaded,  the   replication  — 3  Went.  Index,  ix. — 1  Saund.  92.  n.  3, 

must  not  traverse  the  delivery  or  acceptance  and  Tidd's  Prac.  9th  edit.  717.  742.    See 

in  satisfaction,  but  must  state  the  dishonor  pleas,  ante,  929. 

of  such  bill  when   the  same  became  due,        (p)  This   is  sufficient   without  averring 

and  if  the  defendant  were  drawer  or  indors-  there  was  no  record  at  the  time  of  the  plea 

er,  should  aver  that  he  had  notice  thereof;  pleaded, 
and  see  the  next  form. 
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C.  P.  "  before  the  justices  of  the  Bench/9  will  advise  themselves  upon    *o  judo- 
the  inspection  and  examination  of  the  said  record,  by  the  said  defendant,   JJJJJ^JJ" 
in  his  said  plea  alleged,  a  day  is  given  to  the  parties  aforesaid,  before  our 
said  lord  the  king,  [or,  in  C.  P.  "  before  the  justices  of  the  Bench,"]  at 

Westminster  aforesaid,  until  — —  next  after [or,  by  original,  "  until 

• wheresoever,  &c."  or  in  O.  P.  "  until ,"]  to  hear  the  judg-  [  *1158] 

ment  of  said  court  thereupon,  for  that  the  said  court  of  our  said  lord  the 
king  now  here,  are  not  yet  advised  thereof,  &c. 

[Same  as  the  above  form,  to  the  asterisk.] — And  hereupon  the  said  The  like  to 
defendant  is  commanded  that  he  have  the  said  record  before  our  said  lord  fu5^^t 
the  king,  [or,  in  0.  P.  "  before  the  justices  of  the  Bench,"]  at  Westmin*  recovered 

«ter,  on next  after ,  [or,  by  original,  "  on ,  wheresoever,  **  miathar 

Ac.  or  in  C.  P.  on ,  "]  and  that  he  fail  not  at  his  peril,  the  same  day  *mrt  Cf>- 

is  given  to  the  said  plaintiff  here,  &c.  [or,  by  original, "  at  the  same  place, 
Ac."] 

[Precludi  non,  as  ante,  1145.] — Because  he  saith,  that  the  said  several  To  a  plea 
promises  and  undertakings  in  the  said  declaration  mentioned,  were  not,  of  iuaV 
nor  was  any  or  either  of  them,  any  of,  or  any  one  of  the  same  identical  covered" 
promises  and  undertakings  as  those  or  any  of  those  in  the  said  plea  men*  denying 
tioned,  and  for  and  in  respect  whereof  the  said  supposed  judgment  in  the  £al ■*  WM 
said  plea  mentioned  was  recovered,  in  manner  and  form  as  the  said  defend*  same  cause 
ant  hath  above  in  his  said  plea  alleged.    And  this  the  said  plaintiff  prays  of  action 
may  be  inquired  of  by  the  country,  &c.  W- 

S  Precludi  nan,  as  ante,  1146,  first  form.'] — Because  be  saith,  that  the       to 
supposed  writing  of  release,  in  the  said  last  plea  mentioned,  was  not   RELB^SE* 
nor  is  the  deed  of  him  the  said  plaintiff.    And  this  the  said  plaintiff  prays  Jf0^*^ 
may  be  inquired  of  by  the  country,  &c.  am  est  fac- 

tum (5). 

[Precludi  non,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the  To  a  plea 
said  supposed  writing  of  release,  in  the  said  plea  mentioned,  was  had  and  °f  release, 
obtained  from  the  said  plaintiff  by  the  fraud  and  covin  of  the  said  defend-  obtained^ 
ant,  to  wit,  at,  &c.  (venue')  aforesaid.    And  this,  &c. — [Conclude  with  a  by  fraud 
verification,  as  ante,  1145.]  W  (*)• 

[Similiter  to  the  general  issue,  as  ante,  1145,  and  precludf  non,  as  ante,  T0  set-off. 
1145,  first  form.] — Because  he  saith,  that  he  the  said  plaintiff  was  notT°aPle* 

(a)  See  the  forms,  and  the  law  referred  (s)  See  the  forms,  3  Wentw.  Index,  xii.  ru\ 

to  in  the  note  to  the  last  form,  and  ante,  and  a  different  form,  2  Rich.  C.  F.  71. 

929,  note ;  and  1  Rich.  C.  F.  208.— Morg.  (t)  Replication  that  release  was  obtained 

253.    Plaintiff  may  pray  that  the  court  will  by  duress,  2  Rich.  C.  P.  73. 

inspect  the  record  without  giving  defendant  («)  See  the  form,  Morg.  251. — Where  in 

an  opportunity  to  rejoin  by  traversing  the  assumpsit,  for  goods  sold  and  delivered,  the 

record,  7  Taunt.  30. — 2  Marsh.  354,  S.  C.  defendant  pleaded  a  set-oft  for  more  money 

-—2  B.  &  F.a302. — 1  Saund.  92  a.  due  to  him  from  the  plaintiff,  and  plaintiff 

(r)  That  plaintiff  may  reply  this,  see  3  B.  replied  that  the  goods  were  to  be  paid  for  in 

&  B.  235.-6  T.  R.  607;  and  see  form  of  nady  money,  the  replication  was  holdenbad 

new  assignment,  post,  1213.— See  the  notes,  on  demurrer,  as  being  no  answer  to  the  plea, 

ante,  929.  1  East,  375. 


(1)  See  the  note,  ante,  963,  vol.  ii. 
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to  sit -off.  nor  is  indebted  to  the  said  defendant  in  manner  and  form  as  the  said 
defendant  hath  above  in  his  said  last  plea  in  that  behalf  alleged.  And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

To  a  plea  [Precludi  non,  as  ante,  1145,  first  form.'] — Because  as  to  so  much  of  the 
of  set-off  g^d  pi^  0f  the  said  defendant,  by  him  secondly  above  pleaded,  as  relates 
nbancc^  *°  the  s*^  8am  °f  & — » therein  alleged  to  be  due  and  owing  from  the  said 
enrolled,  plaintiff  to  the  said  defendant,  on  the  said  supposed  recognizance  in  *that 
andtmctPle  P'ea  ment*oned,  *e  sa^  pontiff  saith,  that  there  is  not  any  such  record  of 
mUtuire-  the  said  supposed  recognizance  in  the  said  plea  mentioned,  remaining 
cord,  and  of  record  in  the  said  court  of  our  said  lord  the  king,  before Hhe  king  him- 
»J  <fe&<  self,  [or,  in  C>  P.  "  of  the  Bench  aforesaid,"]  in  manner  and  form  as 
1*11691  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged,  and 
L  J  this  he  tKe  said  plaintiff  is  ready  to  verify,  when,  where,  and  in  such  man- 

ner as  the  said  court  shall  here  direct  and  award. — [Here  insert  the  time 
for  the  production  of  the  record  in  the  same  or  another  court,  as  in  the 
forms,  ante,  1158,  9,  and  then  proceed  as  follows :] — And  the  said  plaintiff 
as  to  the  Tesidne  of  the  said  plea  of  the  said  defendant,  saith,  that  he 
was  not  nor  is  indebted  to  the  said  defendant  in  the  said  sum  of  £ — ,  or 
any  part  thereof,  in  manner  and  form  as  the  said  defendant  hath  above  in 
that  part  of  his  said  plea  in  that  behalf  alleged  ;  and  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  Ac.  And  the  stud  defendant 
doth  the  like,  therefore,  &c. — [Award  of  venire  by  bill  or  original,  as 
ante,  1156.] 

^Sttions  [Preclvdi  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the 
toapieaof  said  several  supposed  debts  and  causes  of  set-off  in  the  said  [last]  plea 
set-off (z),  mentioned,  did  not,  nor  did  any  or  either  of  them,  arise  or  accrue  to  the 
said  defendant  at  any  time  within  six  years  next  before  the  exhibiting  of 
the  bill  of  the  said  plaintiff  in  this  suit,  [or,  if  in  C.  P.  or  by  original, 
"  the  commencement  of  this  suit,"]  in  manner  and  form  as  the  said  de- 
fen4ant  hath  above  in  his  said  [last]  plea  in  that  behalf  alleged.  And  this, 
&c. — [Conclude  with  a  verification,  ante,  1145.] 

cotot  of       [Precludi  non,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the 
comcnHCB  ^^  defendant,  at  the  time  of  the  commencement  of  the  said  action  of 


ACT. 


To  a  plea  the  said  plaintiff  was  indebted  to  the  said  plaintiff  upon  and  by  virtue  of 
of  Court  each  and  every  of  #the  said  several  promises  and  undertakings  in  the  said 
science  declaration  mentioned,  in  a  larger  sum  than  the  sum  of  40*.  to  wit,  in  the 
Act,  defen-  8aid  sum  of  £ — ,  in  each  and  every  of  the  said  respective  counts  of  the 
font  in-  said  declaration  mentioned,  in  manner  and  form'  as  he  the  said  plaintiff 
moretiian  ^ftt^  above  in  his  declaration  in  that  behalf  complained  against  the  said  de» 
40*.  (y).  fendant,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said  plaintiff 
[*1160]  prays  may  be  inquired  of  by  the  country,  &c. 

(»)  See  plea,  ante,  935.    As  to  this  re-  plea  of  set-off,  and  cannot  foe  taken  advan- 

plication,  see  1  East,  369.    The  replication  tage  of  under  the  general  replication  of  nZ 

of  ml  ttel  record  is  unnecessary   and  im-  debet.    The  above  form  of  replication  is  snf- 

proper,  unless  the  plea  state  the  recognlz-  ficient,   2  Str.  127 ;  but  where   there  are 

ance  is  enrolled  of  record,  ante,  936 ;  if  it  mutual,  accounts,  it  will  be  seldom  availa- 

doesnot,  nil  debet  is  sufficient,  1 B.  &  A.  We,  6  T,  E.  189.— See  plea  of  statute,  ante, 

153.  940. 

(x)  In  the  late  case  in  1  Crompt.  &  Jerv.  (y)  See  the  plea,  ante,  939 ;  and  forms  of 

1,  it  was  tolly  established  that  the  statute  of  replications,  3  Wentw.  Index,  zviiL— Com. 

Limitations  must  be  replied  specially  to  a  Dig.  County,  C.  8. 
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[Precludi  nan,  as  ante,  1145,  first  farm.} — Because  he  saith,  that  the  to  statute 

said  defendant  did,  within  six  years  next  before  the  exhibiting  of  the  bill  of  0FT^££A" 

the  said  plaintiff  in  this  behalf  [or,  in  C.  P.  or  by  original,  "  before  the  To p]eaof 

commencement  of  this  suit,9']  undertake  and  promise  in  manner  and  form  wmassump- 

as  he  the  said  plaintiff  hath  above  thereof  complained  against  him,  to  wit,  »'  infra?** 

at,  &c.  (venue)  aforesaid.    And  this  he  the  said  plaintiff  prays  may  be  in*  defendant 

quired  of  by  the  country,  &o«  did  under- 

take, &c. 

[Precludi  non,  as  ante,  1145,  font  farm.'] — Because  he  saith,  that  the  ^pieaof 
said  several  causes  of  action  in  the  said  declaration  mentioned,  and  each  actioiumac- 
and  every  of  them,  did  accrue  to  the  said  plaintiff  within  six  years  before  crevit  infra 
the  exhibiting  of  the  said  bill  of  the  said  plaintiff,  [or,  "  next  before  the  that'thT 
commencement  of  this  suit,"]  [following  the  language  of  the  plea]  in  cause  of 
manner  and  form  as  the  said  plaintiff  hath  above  complained  against  the  said  Jj^jJJjJ^ 
defendant,  to  wit,  at,  &c.  (venue)  aforesaid.    And  this  the  said  plaintiff  fe£™a;. 
prays  may  be  inquired  of  by  the  country,  fee. 

'[Precludi  non,  as  ante,  1145,  first  farm.] — Because  he  eaith,  that  [  *1161.] 
within  six  years  next  after  the  saia  several  causes  of  action  in  the  said  ~^tl  su~ 
declaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue,  within  six 
to  the  said  plaintiff,  to  wit,  on,  &c. — [Sere  state  the  issuing  qf  the  process  years  (b). 
cut  of  K.  B.,  0.  P.,  or  Exchequer ,  and  the  .proceedings  thereon,  and  the 
purpose  for  which  they  were  issued,  and  that  the  plaintiff  declared  on  the 
font,  as  in  the  replications  to  the  pleas  of  tender,  ante,  1152,  3,  mutatis 
mutandis,  and  then  proceed  as  follows :] — And  the  said  plaintiff  further 
saith,  that  the  said  several  causes  of  action  in  the  said  declaration  men- 
tioned, and  each  and  every  of  them  did  accrue  to  the  said  plaintiff  within 
six  years  next  before  the  issuing  of  said  first-mentioned  precept  [or 
"  writ"]  out  of  the  said  court  of  our  said  lord  the  king  here,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant.    And  this,  &c. — [Conclude  with  a  verification,  as  ante, 
1145.] 

[Precludi  non,  as  ante,  1145,  first  form.]— Because  he  saith,  that  at  j^f*1" 

abroad,  and. 

(z)  See  the  plea,  ante,  940  ;  and  see  form  last  form,  and  a  form,  1  Rich.  C.  P.  149. —  the  action 

of  replication,  1  Rich.  C.  P.  149.— 2  Id.  34.  Plead  A.  452.— See  plea,  ante,  941.  was  com- 

— Morg.  218.    If  the  time  when  the  process       (b)  When   this  is    necessary,  see  supra,  menced 

was  issued  be  material,  it  must  be  replied  note  d.    See  a  precedent  of  one  writ  issued,  within  six 

specially,  as  in  the  case  of  a  tender,  ante,  2  Burr.  954. — 1  Wils.  141. — 3  Wentw.  203.  years  after 

1152,3;  see   the  following   forms,    and   2  — Id.  Index,  xx,  and  ante,  1152,  and  of  a  his  return 

Sannd.  1,  note  1  j  63  d.  e.    So  if  the  infan-  writ  with  continuances,  ante,  1153.  Lil.  Ent.  U\ 

cy  of  the  plaintiff,  dec.  be  material,  6  T.  R.  32.  104.— Thomp.  Ent.  151—  3  T.  R.  662. 

193  —2  Saund.  127,  note  6.    The  plaintiff  —3  Wentw.  Index,  xx.     When  continued 

may  give  in  evidence  a  promise  after  action  process  is  pleaded,  the  first  must  be  shown 

brought,  2  Burr.  1099,  recognized  in  4  D.  &  to  have  been  returned,  see  ante,  1153,  n.  /. 

R.  545.-2  B.  &  C.  826,  S.  C.  —2  Saund.  63  d,  e,  f,  g.— 7  T.  R.  7.-6  T. 

(a)  This  form  is  adopted  when   in  fact  R.  617  j  and  2B.  &  P.   127.— 5  B.    &  A. 

the  bill  was  filed  within  six  years.    If  the  489 ;  and  2  Saund.  1,  n.  1,  where  see  the 

plaintiff  relies  on  the  issuing  of  the  writ,  it  mode  of  replying  a  writ  in  general.    An  at 

mast  be  replied  specially,  unless  indeed  the  etiam  writ  is  a  good  continuance  of  common 

defendant  in  his  plea  avers  that  the  causes  process,  and  the  continuance  need  not  baby 

of  action  did  not  accrue  within  six  years  alias  and  phrries  writs,  4  B.  &  C.  625. — 

"before  the   commencement  of  this   suit,"  5  7  D.  R.  25,  S.*C.    The  continuance  maybe 

B.  &  A.  452.— 1  D.  &  R.  27,  S.  C.    This  entered  at  any  time,  6  T.  R.  617.— 5  B.  &  A. 

plea  will  suffice  in  an  action  at  the  suit  of  452.    As  to  when  return  may  be  made,  5  B. 

an  administrator,  when  the  cause  of  action  &  A.  489. 

did  not  accrue  till  after  taking  out  adminis-       (c)  See  the  form,  3  Wentw.  205.    This 

tration,  5  B,  &  A.  204.    See  the  note  to  the  repfaeation  is  founded  on  the  statute  of  21 


1161  EEPLIC ATIONS  IN  ASSUMPSIT. 

to  statute  the  time  when  the  said  several  causes  of  action  in  the  said  declaration  men- 
of  limit  a.  tioned,  and  each  and  ever;  of  them  (d)  did  accrue  to  the  said  plaintiff!,  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue)  and  that 
the  said  plaintiff  afterwards,  to  wit,  on,  Ac.  returned  from  the  said  parts  (d) 
beyond  the  seas  into  this  kingdom,  and  which  said  return  of  the  said  plain- 
tiff was  his  first  return  into  this  kingdom  frojn  the  said  parts  beyond  the 
seas,  after  the  accruing  of  the  said  causes  of  action,  and  every  of  them  (d) 
to  the  said  plaintiff,  and  that  the  said  plaintiff  exhibited  his  said  bill  against 
the  said  defendant  within  six  years  next  after  the  said  plaintiff's  first  re* 
[  *1162]  turn  into  this  kingdom  'from  beyond  the  seas,  after  the  accruing  of  the 
said  several  causes  of  action  aforesaid,  or  any  of  them,  unto  the  said 
plaintiff.    And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1145.] 


form. 


The  like  in  [PreclucU  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  at 
another  fae  fo^  y9\MU  the  said  several  causes  of  action  in  the  said  declaration  men* 
tioned,  and  each  and  every  of  them  did  accrue  to  the  said  plaintiff,  he  the 
said  plaintiff  was  in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue) :  and 
that  the  said  plaintiff  did  not  at  any  time  from  the  time  the  said  causes  of 
action  accrued,  and  each  and  every  of  them  did  accrue,  until  within  six 
years  of  the  day  of  exhibiting  the  said  plaintiff's  bill,  come  or  return  into 
this  kingdom.  And  this,  &c. — [Conclude  with  a  verification,  as  ante, 
1145.] 

Thaxdefe*  [Precludi  non,  as  ante,  1145,  first  farm.] — Because  he  saith,  that  the 
adraT'and  Ba*(*  defendant,  before  and  at  the  time  when  the  said  several  causes  of  ac- 
the  action   tion  in  the  said  declaration  mentioned,  accrued  to  the  said  plaintiff,  was  in 

was  com-    parts  beyond  the  seas,  to  wit,  at ,  and  that  the  said  defendant  after- 

wkhin  six  war^8J  *°  w^>  on>  &&•  returned  from  the  said  parts  beyond  the  seas  into 
years  after  this  kingdom ;  which  said  return  of  the  said  defendant  was  his  first  return 
his  return  into  this  kingdom  from  the  said  parts  beyond  the  seas,  after  the  accruing 
^  of  the  said  several  causes  of  action,  and  each  and  every  of  them  (/),  to 

wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further  saith,  that 
the  said  plaintiff  exhibited  his  bill  in  this  cause,  and  brought  his  said  ac- 
tion thereupon  against  the  said  defendant,  within  six  years  after  his  the  said 
defendant's  first  return  into  this  kingdom,  after  the  accruing. of  the  said 
several  causes  of  action,  and  each  of  diem,  to  wit,  at,  &e.  (venue)  afore- 
said.   And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1145.] 

Replica-         [Precludi  non,  as  ante,  1H5,  first  form.'] — Because  they  say,  that  here- 

a^tion  bT  tofore»  and  in  the  life"time  of  the  ^  J-  D-» to  wit>  <»  the  [10th  d»y  of  May* 
executors    A.  D.  1825,]  the  said  defendant  in  this  suit,  being  indebted  to  the  said  J.  H. 

to  a  plea  of  \n  respect  of  the  said  several  promises  and  undertakings  and  causes  of  action  in 

Statute  of  r  ° 

tions  that    ^ac* 1-  c*  ^*  Sa  7>  see  ^  Saxmd- 121  a,  b.   See  were  in  this  kingdom  at  the  time  the  cause 

the  testator  tne  note  t0  me  next  *orm  but  otle'    See  a  °^  action  accrued,  this  replication   will  be 

coaim  form  where  the  writ  was  issued  out  with  insufficient,  for  when  once  the   Statute  of 

continuances  six  years  after  the  return,  4  B.  Limitations  begins  to  run,  no   subsequent 

&  C.  625.-7  D.  &  R.  25,  S.  C.  disability  prevents  its  operation,  1  Wils.  134. 

(j)  It  seems  best  to  insert  these  words,  — 4  T.  R.  310  •  and  see  19  Ves.  200.— See  1 

though  the  omission  is,  if  at  all,  only  objec-  Show.  99. — 1  Salk.  420.— Carth.  137.— 19 

tionable  on  special  demurrer,  4-B.  &  C.  634.  Yes.  200 ;  and  see  the  authorities  and  notes 

—7  D.  &  R.  25,  S.  C.  collected  in  1  Chit.  Col.  Stat.  795  and  4  Bin*. 

(«)  See  the  forms,  1  Wentw.  827.    This  686. 

replication  is  founded  upon  the  4  Ann.  c.       (/)  See  4  B.  6s  C.  025 7  D.  fe  R.  25, 

16.  s.  19,  and  not  on  the  21  Jac.  1.  c.  16.  S.  C. — Supra,  note  g. 
See  2  Saund.  121,  a,  b.    If  the  defendant 
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ike  said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  men-  to  statute 
tioned,  for  the  recovery  of  his  damages  sustained  on  occasions  of  the  non-  0F  LUUTA" 
performance  by  the  said  defendant  of  the  said  several  promises  and  under-       oirs* 
takings  in  the  said  [first,  third,  fourth,  and  fifth]  oounte  of  the  said  declar-  menced  an 
ation  mentioned,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  ^^  • 
king,  before  the  king  himself,  a  certain  precept  [or  "  writ]  of  our  said  years 
lord  the  king,  called  a  [bill  of  Middlesex,]  whereof  the  sheriff  of  [Middle-  which 
sex]  was  commanded  that  he  should  take  the  said  defendant  if  he  should  ^^^ 
be  found  in  his  bailiwick,  and  that  the  said  sheriff  should  keep  him  the  said  that  within 
defendant,  so  that  he  might  have  his  body  before  our  said  lord  the  king  at  a  year  af- 
Westminster,  on  [Wednesday]  next  after  [five  weeks  from  Easter-day]  ?^Jjt  ac_ 
then  next  following,  to  answer  to  the  said  J .  H.  in  a  plea  of  trespass,  and  tion 


was 


that  the  said  sheriff  should  then  have  there  that  [precept]  which  said  [pre-  commenc- 
qept]  so  sued  out  and  prosecuted  as  aforesaid  was  so  sued  out  and  pros-  ^f^ 
eouted  as  aforesaid,  out  of  the  said  court,  by  the  said  J.  H.  with  intent  as  execu- 
that  the  said  defendant  might,  by  virtue  thereof,  appear  at  the  return  of  the  tors  (g). 
said  [precept,]  and  that  the  said  J.  H.  might  thereupon  declare  against 
him  upon  and  for  the  said  several  promises  and  undertakings  and  causes  of 
action  in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declara- 
tion in  this  suit  above  mentioned,  at  which  day  of  the  return  of  the  said 
[precept,]  that  is  to  say,  on  [Wednesday]  next  after  [five  weeks  from 
Easter-day,  A.  D.  1825]  aforesaid,  before  our  lord  the  king  at  Westmin- 
ster, came  the  said  J.  H.  by  C.  L.  his  attorney,  and  according  to  his  said 
intent  offered  himself  against  the  said  defendant,  in  the  said  plea ;  and  the 
said  defendant  also  at  that  day  appeared  also  in  the  said  court  there,  ac- 
cording to  the  tenor  of  the  [precept]  aforesaid,  to  answer  to  the  said  J. 
H.  according  to  the  exigency  of  the  said  [precept.]  And  thereupon  the 
said  J.  IL  according  to  the  said  intent,  afterwards,  to  wit,  in  that  same 
[Easter]  Term,  A.  D.  [18251  aforesaid,  exhibited  his  bill,  and  by  his 
said  attorney  declared  against  the  said  defendant  in  a  plea  of  trespass  on 
the  case,  upon  promises,  of  and  for  the  not  performing  of  the  same  iden- 
tical promises  and  undertakings  in  the  said  [first,  third,  fourth,  and  fifth] 
counts  of  the  said  declaration  in  this  action  above  mentioned.  And  the 
said  defendant  thereupon,  afterwards,  to  wit,  in  [Trinity]  Term,  in  the 
year  last  aforesaid,  pleaded  to  the  said  declaration  of  the  said  J,  H.  and 
the  said  suit  was  continued  depending  and  undetermined,  until  the  said  J. 
H.  afterwards,  and  before  the  said  plea  was  determined,  and  within  six 
years  next  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiffs  as  ex- 
ecutor and  executrix  as  aforesaid,  against  the  said  defendant  in  this  behalf, 
to  wit,  on  the  [27th]  day  of  [January,  A.  D.  1827,]  died,  to  wit,  at,  &c. 
(venue)  aforesaid ;  and  thereupon  the  said  suit  of  the  said  J.  H.  was  there- 
by abated,  and  the  said  proceedings  therein  ceased,  and  were  and  are 
wholly  determined,  discontinued,  and  ended.  And  the  plaintiffs,  executor 
and  executrix  as  aforesaid,  further  say,  that  they  the  said  plaintiffs,  as  ex- 
ecutor and  executrix  as  aforesaid,  afterwards,  and  within  a  reasonable  time 
after  and  within  the  space  of  much  less  than  a  year  next  after  the  death  of 
the  said  J.  H.,  to  wit,  on  the  [12th]  day  of  [November,  A.  D.  1827,] 

(g)  As  to   this   plea,  see   2   Saund.  64,    150.— 3  East,  400.— Tidd,  9th  ed.  28.    See 
notes.— 1  Wentw.  257.-3  Id.  204.  294.— 1    form  of  rejoinder,  post,  1162. 
Salk.  28.-2  Ld.  Raym.  1101.— Bnl.  N.  P. 
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statute  op  for  the  recovery  of  damages  sustained  by  them  as  executor  and  execu- 
ldota-  ^2  gg  aforesaid,  by  reason  of  the  ngn-performance  of  the  said  promises 
and  undertakings  in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the 
said  declaration  in  this  action  above  mentioned,  sued  and  prosecuted  out  of 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  a  certain 
[precept]  of  our  said  lord  the  king,  called  a  [bill  of  Middlesex,]  where- 
by the  sheriff  of  [Middlesex,]  was  commanded  that  he  should  take  the 
said  defendant  if  he  should  be  found  in  his  bailiwick,  and  that  the  said  sher- 
iff should  keep  him  safely,  so  that  he  might  have  his  body  before  our  lord 
the  king  at  Westminster,  on  [Wednesday]  then  next  after  [the  Morrow  of 
St.  Martin,]  to  answer  to  the  plaintifls,  executor  and  executrix  as  afore- 
said, in  a  plea  of  trespass,  and  that  the  said  sheriff  should  then  have  there 
that  [precept,]  which  said  writ  and  precept  were  so  sued  out  and  prose- 
cuted by  the  said  plaintifls,  executor  and  executrix  as  aforesaid,  with  intent 
to  implead  the  said  defendant  upon  and  for  the  said  several  causes  of  action 
in  the  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  in  this  suit 
above  mentioned,  and  to  cause  him  to  appear  in  the  said  court  here,  and  upon 
such  appearance  to  declare  against  the  said  defendant,  for  the  said  several 
causes  of  action  in  those  counts  mentioned.  And  the  said  plaintiffs,  executor 
and  executrix  as  aforesaid,  further  say,  that  at  the  return  of  the  said  last-men- 
tioned [precept,]  the  said  plaintiffs,  as  executor  and  executrix  aforesaid,  ac- 
cording to  their  said  intent,  exhibited  their  said  bill,  and  by  T.  G.  their  attor- 
ney declared  thereon  against  the  said  defendant  in  manner  and  form  afore- 
said. And  the  said  plaintiffs,  executor  and  executrix  as  aforesaid,  aver 
that  the  said  several  causes  of  action  in  the-  said  [first,  third,  fourth,  and 
fifth]  counts  of  the  said  declaration  in  this  suit  mentioned,  did  accrue  to 
the  said  J.  H.  within  six  years  next  before  the  suing  out  of  the  said  first 
mentioned  [precept]  by  the  said  J.  H.  as  aforesaid.  And  this  they  the 
said  plaintiffs,  executor  and  executrix,  are  ready  to  verify,  wherefore  they 
pray  judgment  and  their  damages  by  reason  of  the  non-performance  of  the 
said  several  promises  and  undertakings  in  the  said  [first,  third,  fourth,  and 
fifth]  counts  in  the  said  declaration  in  this  suit  mentioned,  to  be  adjudged 
to  them,  &c. 

* 

Other  rep-       qjfa  offa?  replications  to  the  Statute  of  Limitations  maybe,  that  the  debts 

Statute^0  w  accounts  were  due  between  merchants,  in  which  cases  the  statute  does  not 

Limita-      affect  the  remedy,  see  the  forms,  6  T.  R.  198. — 2  Sound.  124, 127,  n.  b. 

tions.         _3  jyjfc.  79.  or  fa  plaintiff's  infancy,  2  Sound.  118.— Lutw.  243 ;  or 

that  he  obtained  a  judgment  which  was  arrested  or  reversed,  and  that  he 

now  sices  within  a  year  after  such  reversed,  £c.    2  Sound.  63  h.  (1).    As 

to  the  replication  in  an  action  against  husband  and  wife,  see  1  B.  $  C. 

248.-2  D.  £  R.  568,  S.  P.—Tidd,  9th  ed.  1250.    See  the  notes,  1 

Chit.  Col.  Stat.  700  to  708. 

[*1163]  *[Precludi  non,  as  ante,  1145,  first  form."]— Because  he  saith,  that  the 
to  pleas  said  defendant  at  the  time  of  the  exhibiting  of  the  said  bill  of  the  said 
BTtors?U  pkrotiff,  [or,  if  in  C.  P.  or  by  original,  $ay,  u  at  the  time  of  the  corn- 
That  de-      ^_^ 

(1)  It  has  been  decided  in  Massachusetts,  that  the  st.  1793.  c.  75.  $  2.  which  enables  a 
party,  whose  action  has  failed  through  unavoidable  accident,  informality,  &c.  to  com- 
mence a  new  action,  which  but  for  this  statute  would  have  been  carried  by  the  statute  of 
limitations,  does  not  apply  to  actions  of  slander,  or  other  actions  arising  tz  delicto.  Cook  v. 
Darling,  2  Pick.  605. 
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mencement  of  this  suit/1]  was,  and  from  thence  hitherto  hath  been,  and  to  pleas 
still  is,  executor  of  the  last  will  and  testament  of  the  said  E.  F.  deceas-  BY  EX*CU- ' 

ed,  and  hath  administered  divers  goods  and  chattels,  which  were  of  the      ' 

said  E.  F.  deceased,  at  the  time  of  his  death,  as  executor  of  the  last  will  fendant  is 
and  testament  of  the  said  E.  F.  to  wit,  at,  &c.  (venue)  aforesaid.    Anil  executor 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.      ' 

[Prechidi  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the  TopUne 
said  defendant,  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in  ^^jf£!- 
this  behalf,  [or,  if  in  C.  P.  or  by  original,  say,  "at  the  time  of  the  fendant 
commencement  of  this  suit,'9]    had  divers  goods  and  chattels  (1)  which  had  assets 
were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  W* 
of  the  said  defendant,  as  executor  [or,  "  administrator,"]  as  aforesaid,  to 
be  administered,  of  great  value,  to  wit,  of  the  vahie  of  the  damages  sus- 
tained (A)  by  him  the  said  plaintiff,  by  reason  of  tde  premises  in  the  said 
declaration  mentioned*,  and  wherewith  the  said  defendant,  as  executor 
[or  "  administrator,"]  as  aforesaid,  could  and  might,  and  ought  to  have 
satisfied  those  damages.    And  this  the  said  plaintiff  prays  may  be  inquir- 
ed of  by  the  eountry,  &c. 

[Same  as  the  above  to  the  end.] — And  the  said  defendant  doth  the  like,  Replica- 
and  inasmuch  as  the  said  defendants  as  executors  as  aforesaid,  do  not,  nor  tion  *ndf 
doth  either  of  them,  in  or  by  the  aforesaid  plea,  deny  the  aforesaid  action  veniret 

of  the  said  plaintiff,  nor  but  that  the  said did  undertake  and  promise  where  only 

in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  declaration  al-  P}68, °*\ 
leged  and  above  declared  against  the  said  defendants,  as  executors  as  afore-  mZutravit 
said,  nor  but  that  the  said  plaintiff  ought  to  recover  his  damages  oc-  is  pleaded, 
casioned  by  the  non-performance  of  those  promises  and  undertakings,  the 
*said  plaintiff  prays  judgment,  and  his  damages  by  him  sustained  on  oc-  [  11641 
casion  of  the  not  performing  of  the  said  promises  and  undertakings  to  be' 
adjudged  to  him,  to  be  levied  of  the  goods  and  chattels  which  were  of  the 

said deoeased,  at  the  tirjae  of  his  death.    Therefore  it  is  considered 

that  the  said  plaintiff  do  recover  his  damages  aforesaid,  by  him  sustained, 
by  reason  of  the  premises  to  be  so  levied,  but  because  it  is  not  known 
-what  damages  the  said  plaintiff  hath  sustained  on  occasion  of  the  non-per- 
formance of  the  several  promises  and  undertakings  aforesaid ;  and  because 
it  is  also  unknown  at  present  whether  the  said  defendants  or  either  of  them 
will  or  will  not  be  convicted  of  the  premises  above  put  in  issue  between 
the  said  plaintiff  and  the  said  defendants  respectively,  to  be  tried  by  the 
country,  and  because  until  the  aforesaid  issues  are  tried,  final  judgment 

(A)  See  the  plea,  ante,  941,  and  the  forms  proves  the  debt,  be  entitled  to  take  judgment 

of  replications,  1  Wentw.  201.— 3  Id.  211,  of  assets  quando  acciderint,  though  he  should 

and  224. — Rast.  Ent.  322,  b. — 1  Rich.  C.  P.  fail  on  the  plea  of  plene  adminisfravit,   12 

455.  East,  232.— Ante,  943,  n.    If  assets   have 

(i)  As  to  this  replication,  see  Com.  Dig.  come  to  the  defendant's  hands  since  the 
Pleader,  2  D.  9. — See  the  forms,  2  Saund.  commencement  of  the  suit,  the  fact  should 
921.— 2  Rich.  C.  P.  247.— 1  Rich.  C.  P.  455.  be  replied  specially,  (6  T.  R.  10.— 3  Went. 
It  is  observable,  that  this  replication  does  224,)  see  the  following  forms.  The  con- 
not  deny  the  words  in  the  plea,  ante,  943,  elusion  to  the  country  is  sufficient,  1  Lutw. 
4,  within  brackets ;  the  reason  is,  that-  those  101. 

words  are  superfluous,  and  not  the  material  (k)  The  form  of  debt  is  precisely  similar, 

allegation  to  be  traversed,  see  2  Saund.  220,  substituting  the  words  "debt"  for  "  damage* 

n.  3.    The  plaintiff  will,  at  all  events,  if  he  sustained,  $e." 

(1)  Vide  the  People  9.  Donlap,  13  Johns.  440. 
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to  pleas  herein  cannot  be  given,  therefore  let  the  giving  of  judgment  herein  be 

"tobs017  steye*  unt^  ^e  k91168  above  joined  are  determined,  and  as  well  to  try  the 
said  issue  above  joined,  as  to  inquire  what  damages  the  said  plaintiff  has 
sustained  by  reason  of  the  premises  aforesaid,  let  a  jury  thereupon  come 
[or,  by  original,  "  the  sheriff  is  commanded  that  he  cause  to  come"]  be- 
fore our  lord  the  king,  at  Westminster,  on next  after [or,  if  by 

original,  " (a  general  return  day)  wheresoever,  &c.  twelve,  &c."] 

by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  because  as  well, 
&c.  the  same  day  is  given  to  the  parties  aforesaid,  at  the  6ame  place  [or, 
by  original,  "  there,  «e."] 

.Replica-  [Precludi  non,  as  ante,  1145,  first  form."]— "Because  he  saith,  that  the 
tion  to  the  said  G.  H.  (the  first  executor,')  in  his  life-time^  did  not  fully  administer  all 
pfe*°f  and  singular  the  goods  and  chattels  which  were  of  the  said  E.  F.  (the  first 
nUnLrawt  testator,)  deceased,  at  the  time  of  his  death,  and  which  came  to.  the  hands 
by  an  exe-  of  him  the  said  G.  H.  (the  first  executor,)  as  such  executor  as  aforesaid, 
cutorofan^  be  administered ;  nor  hath  the  said  defendant,  executor  as  aforesaid, 
tlurt  the '  since  the  death  of -the  said  G.  H.  (the  first  executor,)  deceased,  fully  ad- 
qcecu-       ministered  all  and  singular  goods  and  chattels  which  were  of  the  said 

full  *ri?0t  E'  F#  (***  fir8t  teBtatory>)  deceased,  at  the  time  of  his  death,  and  which 
minister  have  come  to  the  hands  of  him  the  said  defendant,  as  executor  as  afore- 
(0*  said,  to  be  administered,  but  that  he  the  said  defendant,  as  executor  as 

[  *1165]  aforesaid,  on  the  *day  of  exhibiting  of  the  bill  of  the  said  plaintiff  in  this 
behalf,  had  in  his  hands  divers  goods  and  chattels  which  were  of  the  saidE. 
F.  (the  first  testator,)  deceased,  at  the  time  of  his  death  to  be  administer 
ed,  of  great  value,  to  wit,  of  the  value  of  the  damages  sustained  by  the 
said  plaintiff,  by  reason  of'  the  premises  in  the  said  declaration  mentioned, 
and  wherewith  those  damages  could,  might,  and  ought  to  have  been  satis- 
fied, to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 


The  like  to  [Same  as  the  form,  ante,  1163,  to  the  asterisk,  and  then  proceed  as  fol- 
apiea of  i0W8 ;j — Over  an(j  beyond  the  said  goods  and  chattels  in  the  said  first  plea 
judgments  admitted  to  be  in  the  hands  of  the  said  defendant,  to  be  administered,  and 
outstand-  more  than  sufficient  to  satisfy  and  pay  the  monies  due  and  owing  upon  and 
"»£•  by  virtue  of  the  said  writings  obligatory,  and  judgments  m  the  said  first 

plea  mentioned,  and  wherewith,  &c. — [Conclude  as  in  the  form,  ante, 

1163,  from  the  asterisk.] 

i 

t 

That  de-  When  the  defendant  pleads  that  he  had  no  assets  at  the  time  of  exhibit* 

fendant  {ng  fa  foi^  an(j[  %n  point  of  fact  he  had  assets  at  the  time  he  hid  notice 
auh^time  °f  '**  action,  and  before  the  plaintiff  declared,  imduly  paid  other  debts  of 
he  had  no-  equal  or  inferior  degree  without  a  judgment  having  been  obtained  for  them, 
ticeofthe  (8ee  Com.  Dig.  Administration,  0.  2.— Dyer,  22  a.—l  P.  Wins.  295. 
*"*•  _3  P.  Wms.  401.— 1  T.  JR.  690.)  the  plaintiff  may  reply  the  issuing  of 

the  unit,  and  the  service  thereof  on  the  defendant,  and  that  he  then  had  as- 
sets, see  the  forms,  3  Wentw.  214,  239  ;  but  as  it  appears  from  Dyer,  22  a 
Com,  Dig.  Administration,  C.  2,  that  under  the  general  plea  of  plene  ad- 
ministravit,  the  defendant  is  not  at  liberty  to  give  in  evidence  any  pay- 
ment after  notice  of  the  plaintiff's  action,  this  special  replication  may  not 

be  necessary. 

(0  See  the*  plea,  ante,  944. 
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[Pretludi  non,  as  ante,  1145,  first  Jb-m.l-— Because  he  saith,  thdt  he   to  fxaas 
exhibited  his  bill  in  this  suit  against  the  said  defendant  at  executor  as  afore-  **  b*bcv- 
eaid,  hertofere,  that  k  to  say,  upon,   fee.  and  that  after  exhibiting  the  That  after 
said  bill,  and  'before  the  time  of  pleading  the  said  plea  of  the  said  defend-  the  exhib- 
ant,  to  wit,  on,  fee.  aforesaid,  on  divers  other  days  and  timet  between  itingoftfee 
that  day  and  the  day  of  pleading  the  said  plea,  divers  goods  and  chattels  ^^e 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  of  great  value,  to  pie*,  assets 
wit,  of  the  value  of  the  said  damages  in  the  said  declaration  mentioned,  came  to 
came  to,  and  were  in  the  hands  of  the  said  defendant  as  execntor  as  afore-  ^[t^nds 
said,  to  be  administered,  to  wit,  at,  &c.  (venue)  aforesaid,  and  wherewith  (m). 
he  could  and  might,  and  ought  to  have  satisfied  the  damages  aforesaid.    And  [  *1166J 
this  the  said  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment,  and 
his  damages  aforesaid,  to  be  levied  of  the  said  goods  and  chattels,  which 
were  of  the  said  B.  F.  at  the  time  of  his  death,  which  have  so  come  to  the 
hands  of  the  said  defendant  as  executor  as  aforesaid,  to  ier  administered, 
since  the  exhibiting  of-  the  biH  aforesaid,  fee. 

» *  ■ 

SPrecludi  turn,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the  To  plea  of 
judgment  in  the  said  first  plea  mentioned  to  have  been  recovered  recovered 
against  the  said  defendant  by  the  said  EL  F.  was  had  and  obtained  by  the.  against  ex- 
fraud  and  covin  of  the  said  defendant,  and  with  the  intent  to  defraud  the  °?ni0Ts 
said  plaintiff  of  his  debts.    And  the   said  plaintiff  further  Saith,  that  the  w**e  J* 
said  judgment  in  the  said   first  plea  mentioned  to  have  been  recovered  tained  by 
against  the  said  defendant  by  the  said  G.  H.  was  had  and  obtained  by  the  fraud  (»). 
fraud  and  covin  of  the  said  defendant,  and  with  the  intent  to  defraud  the 
said  plaintiff  of  his  said  debt.    And  this,  &0j—  [Oonclude  frith  m  verifica- 
tion, as  ante,  1145.} 

•[PreduM  non,  as  ante,  1145,  first  f&rm.l— Because  he  saith,  that  the  £ *U«7] 
said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death,  was  indebted  to  the  ^/k* 
said  6.  H.  in  a  much  less  sum  of  money  than  the  said  sum  ef  £ — ,  to  wit,  mi*  r*. 
in  the  sum  of  £ —  only,  and  no  more,  to  wit,  at,  fee.  (venue)  aforesaid,  and  covered 
that  the  said  defendant  permitted  and  suffered  the  said  judgment  in  the  said  agaj0lstt2l 
plea  mentioned,  to  pass  against  him  the  said  defendant  for  much  more,  to  he  fraudu- 
wit,  the  sum  of  £ —  more   than  was  due  and  owing  from   the  said  E.  tentiv  suf- 
F.  in  his  life-time,  and  at  the  time  of  his  death,  to  the  said  G.  H.  by  the  j*£J*£ 
fraud  and  covin  of  the  said  defendant,  and  the  said  GL  H.  in  order  to  to  be  ob- 
cover  and  protect  the  goodB  and  chattels  which  were  of  the  said  B.  F.  at  tained 
the  time  of  his  death,  Which  had  or  might  come  to  the  hands  of  the  said  ^^ 
defendant,  to  be  administered  from  the  payment  and  discharge  of  the  more  than 
damages  sustained  by  ihe  said  plaintiff  by  reason  of  the  non-perfbvmance  was  due 
of  the  said  several  promises  and  undertakings  in  the  said  declaration  men*  W* 

(m)  This  would  be  replied,  6  T.  R.  10.  vin,  without  showing  the  special  matter,  and 

See  another  form,  3  "Wentw.  224,  245, '  and  that  it  was  by  the  covin  of  the  executor  or 

the  opinion  therein  given,  and  the  observa-  administrator  only,  9  Rep.  110.    If  several 

tions  of  Ashhorst,  J .   6  T.   R.   10,  11. — 1  judgments  be  pleaded/ the  plaintiff  may,  in 

Saand.  336  a. — 2  Id.  216,  n.  1 j  219,  n.  2 ;  his  replication,  answer  one  only,  or  every 

and  see  the  form  of  the  judgment,  1  Sauiql.  judgment  separately,  2  Saund.  48,  49. — 1 

336  a.  Saund.  334,  335,  337  b.  n.2. 

(*)   See  the    forms,    1    Lutw.    660. — 2       Co)  Seethe  note  to  the  above  .form, and 

Saund.  49.— Plead.  Assist.  373—1  liL  Ent.  Lil.  But.  159.    When  anything  was  due  at 

159.    As  to  this  replication  in  general,  see  jhe  time  the  judgment  was  obtained,  hut  it 

Com.  Dijg.  Pleader,  2  D.  9.-5  T.  R.  30.    It  was  confessed  fraudulently  for  too  large  a 

is  sufficient  to  allege  generally,  that  the  sum,  this  replication  is  proper,  5.  T.  R.  8,  2. 
judgment  was  obtained  or  continued  by  co- 
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to  flbas   tiotted,  and  to  prevent  the  said  plaintiff  from  recovering  his  damages  afore- 
by  Esctr-  ^^     ^n(j  ^  ^^  plaintiff  further  saith,  that  the  said  defendant  now  hath, 

TOSS  •  « 

and  at  the  time  trf  the  commencement  of  this  suit  had,  divers  goods  and 
chattels,  -which  were  of  the  said  £.  F.  deceased*  at  the  time  of  his  death, 
in  his  hands  to  be  administered,  sufficient  to  satisfy  all  the  money  really 
due  and  owing  from  the  said  E.  F.  at  the  time  of  hw  death,  to  the  said  G. 
H.  and  the  damages  aforesaid,  by  the  judgment  aforesaid?  in  form  afore- 
said recovered,  and  also  the  damages  sustained  by  the  said  plaintiff  by 
reason  of  the  non-performance  of  the  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid. 
And  this,  kc.-^[Cbnoluda  with  a  verijuwtion,(p),  as  ante,  1145. J 

To  plea  of       [Predudi  non,  as  ante,  1145,  first  form<~\ — Because  he  saith,  that  after 

bp™*Put-    the  making  of  the  said  writing  pbligatory  in  the  said  plea  mentioned,  and 

that  it  has  before  the  pleading  of  the  said  plea,  to  wit,  on, .  &c.  the  said  writing  ob- 

been  paid,  ligatory  to  the  said  Gk  H.  and  all  money  thereon  due  and  payable  was 

f^dni  ^  Pa^  °*>  discharged,  and  satisfied,  to  him  the  said  G.  H.  to  wit,  at, 

fr*kept  w  £c*  (venue)  aforesaid.    And  the  said  plaintiff  in  fact  further  saith,  that  not- 

foot  (a),     withstanding  such  payment  and  discharge  of  the  said  writing  obligatory  to 

[M168]  the  said  G.  H.  as  'aforesaid,  the  said  writing  obligatory  is  still  kept  on 

foot  uncancelled,  by  the  fraud  and  covin  of  the  said  defendant,  with  intent 

to  defraud  the  said  plaintiff  of  the  damages  by  him  sustained  on  occasion 

of  the  premises  in  the  said  declaration  mentioned.    And  this,  &c. — [(3m- 

duie  with  a  verification,  as  ante,  1145.] 

Septic*-         [Preebudi  non,  as  ante,  1145.1 — Because  he  saith,  that    the  said 

^of   -  supposed  indenture  was  made   and  entered  into   and  executed  by  the 

tainer  on'  said  E.  F.  deceased,  for  the  purpose  and  with  the  intent  of  the  said  E.  F. 

aaindea-  and  others  in  collusion  with  him,  to  defraud  the  said  plaintiff  and  others, 

tbTsaimf  *^e  creditors  of  the  said  E»  F.  of  their  just  and  lawful  debts  and  chums 

was  void  against  the  said  E.  F.  and  therefore  the  same  wad  and  is  void  in  law. 

for  fraud.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1145.] 

SmXtier  to      [jf  fa  defendant  have  pleaded  the  general  issue,  as  well  as  plene  ad- 
plea  of  b?   vmnietrcant,  and  the  plaintiff  is  not  certain  of  being  able  to  prove  that  the 
sue,  and     defendant  has  received  assets,  he  should  not  take  issue  on  the  latter  plea, 
pfe"***-.    but  should  reply,  as  follows,  upon  which  the  defendant  usually  withdraws 
prayero?  &*  general  issue,  or  will  have  to  pay  the  costs  of  the  trial,  in  case  ike 
judgment   plaintiff  obtains  the  verdict ;  see  <mte,  944  J— And  the  said  plaintiff,  as  to 
°?***!:ts     the  said  plefi  of  the  said  defendant,  by  him  first  above  pleaded,  and  whereof 
ddi^fr].  he  hath  pijt  himself  upon  the  country,  doth  the  like.    And  as  to  the  said 
plea  of  the  said  defendant,  by  him  lastly  above  pleaded,  the  said  plaintiff, 
inasmuch  as  he  cannot  deny  the  said  several  allegations  of  the  said  defend- 
ant, in  his  said  last  plea,  prays  judgment,  and  his  damages  by  him  sus- 
tained, on  occasion  of  the  not  performing  of  the  said  several  promises  and 
undertakings  in  the    said   declaration  mentioned,    to  be  adjudged  to 

(j>)  Quart  as  to  (Ids  conclusion,  see  1  law  and  the  forms  referred  to,  id.  334,  note 

Sannd.  103,  n.  3.  9. 

Si)  See  the  form,  3  Wentw.   243,  244,       (r)  As  to  this  replication,  see  Com.  Dig. 

other  especial  forms,  Lil.  Ent.  58. —  Pleader,  2  D.  9. — No  interest  is  recoverable 

Bro.  Bed.  56.— 1  Saund.  333  to  336,  and  the  on  this  judgment,  see  3  Ves.  135. 
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him  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said  G.   to  fleas 
H.    at    the  time    of  his  death,  and    which,  since  the    pleading  of  the  BY  EXECU_ 
said  second  plea  of  the  said  defendant,  have  come  (*),  or  which  shall  here- 
after come,  to  the  hands  of  the  said  defendant,  as  executor,  (or,  "  admin- 
istrator,") as  aforesaid  to  be  administered  (or,  if  the  plea  were  of  bonds, 
£c.  outstanding,  and  plene  administravit  *prceter,  here  add  the  following  [  *1169] 
words,  "  after  satisfying  the  monies  due  and  owing  on  the  said  several 
judgments  and  writings  obligatory  in  the  said  last  plea  mentioned.") — But 
because  it  is  uncertain  whether  the  said  defendant  will  be  convicted  upon 
the  said  issue  above  joined  between  the  parties  aforesaid,  therefore  let 
judgment  be  thereupon  stayed  until  the  trial  and  determination  of  the  said 
issue,  and  in  ordei  to  try  the  said  issue  let  a  jury  come,  &c. — [Award  of 
venire  by  bill  or  original,  as  ante,  1156.] 

And  hereupon  the  said  plaintiff,  inasmuch  as  the  said  defendant  hath  not  The  like 
denied  the  said  action  of  him  the  said  plaintiff  nor  but  that  the  said  E.  F.  ^^^T1 
in  his  life-time  did  undertake  and  promise  in  manner  and  form  as  he  the  said  where  the' 
plaintiff  hath  above  in  that  behalf  alleged,  and  inasmuch  as  he  the  said,  general  is- 
plaintiff  cannot  deny  but  that  the  said  defendant  had  not  any  goods  or  chat-  *™  ^Sa- 
tels  which  were  of  the  said  E.  F.  at  the  time  of  his  death,  in  his  hands  to  e<L 
be  administered,  in  manner  and  form  as  the.  said  defendant  hath  above  in 
his  said  plea  in  that  behalf  alleged,  prays  judgment,  and  his  damages  by 
him  sustained,  on  occasion  of  the  not  performing  of  the  said  several  prom- 
ises and  undertakings  in  the  said  declaration  mentioned,  to  be  adjudged  to 
Mm,  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said  E.  F. 
at  the  time  of  his, death,  and  which,  since   the  pleading  of  the  said  second 
plea  of  the  scad  defendant,  have  come,  or  which  shall  hereafter  come  to 
the  hands  of  the  said  defendant  to  be  administered,  (or,  if  ike  plea  were  of 
bonds j  fie.  outstanding,  and  plene  administravit  prceter,  here  add  thefolr 
lowing  words,  "  after  satisfying  the  monies  due  and  owing  on  the  said  sev- 
eral judgments  and  writings  obligatory  in  the  said  last  plea  mentioned.") 
Therefore  it  is  considered  that  the  said  plaintiff  ought  to  recover  against  ^/udg" 
the  said  defendant  his  damages  bv  him  sustained  on  occasion  of  the  pre- 
mises, to  be  levied  in  form  aforesaid,  but  because  it  k  unknown  to  the  court  R«piica- 
of  our  said  lord  the  king,  now  here,  what  damage^  the  said  plaintiff  hath  tion  to  a 
sustained  by  means  of  the  premises,  the  sheriff  is  commanded,  that,  by  the  Pj^ <* 
oath  of  twelve  good  and  lawful  men  of  his  bailiwick,  he  diligently  inquire  PnMftramt 
what  damages  the  said  plaintiff  hath  sustained  by  means  of  the  premises,  prater 
and  that  he  send  the  inquisition  which  he  shall  thereupon  take  to  our  said  PT5JJ?* 

lord  the  king  at  Westminster,  on next  after under  his  seal  and  iTtothe 

the  seals  of  those  by  whose  oath  he  shall  take  that  inquisition,  together  10/.,  and 
with  the  writ  of  our  said  lord  the  king,  to  him  thereupon  directed,  the  JIS?* 
same  day  is  given  to  the  said  plaintiff,  and  to  the  said  defendant,  at  the  «»,  snflu" 
same  plaee.  '  cient  to 

paytha 

See  a  form,  3  Wis.  52.  artt" 

(*)  See  6  T.  R.  10.— 1  Saimd.  336  a. 
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Cotntiwn 
conclusion 
with  a  ver- 
ification. 


*OR 
ESCAPES. 

Replica- 
tion to 
plea  in  ac- 
tion for  es- 
cape, simi- 
lar to  that 
ante,  958, 
&c.  that 
defendant, 
of  his  own 
wrong, 
voluntari- 
ly permit- 
ted prison- 
er to  es- 
cape, and 
traverse 
the  prison- 
er's forci- 
ble escape 
against  de* 
fendant's 
will. 

rirri] 

Traverse 
of  the  for* 
cible 


cape. 
Replica- 
tion to 
plea  in  ac- 
tion for  es- 


cape, 
such  es- 
cape, that 
after  such 
escape  and 
return,  the 
prisoner 
again  es- 
caped, for 
which 
plaintiff 
sues  (b). 


[The  common  similiter  in  debt,  to  a  plea  concluding  to  the  country,  u 
the  same  4*  in  the  form  in  assumpsit,  ante,  1144.  When  the  replication 
concludes  with  a  verification  otherwise  than  of  matter  of  record,  the  form 
is  as  follows  .*] — And  this  he  the  said  plaintiff  is  ready  to  verify,  where- 
fore he  prays  judgment  and  his  debt  aforesaid,  together  with  his  damages 
by  him  sustained,  on  occasion  of  the  detention  thereof,  to  be  adjudged  to 
him,  &c. 

[Precludi  non,  as  ante,  1145.] — Because  he  says,  that  after  the  com- 
mitment of  the  said  E.  F.  to  the  custody  of  the  said  defendant,  in  execu- 
tion as  aforesaid,  that  is  to  say,  t<m  the day  of in  the year 

of  the  reign  of  our  said  lord  the  king,  (the  said  defendant  then  and  still  be- 
ing marshal  of  the  Marshalsea  of  our  sovereign  lord  the  king,  before  the 
king  himself,  as  aforesaid,)  at,  &c.  (venue)  aforesaid,  he  the  said  defend- 
ant, of  his  own  wrong  (a)  permitted  and  suffered  the  said  E.  F.  to  go  at 
large  whither  he  would,  and  to  escape  out  of  the  custody  of  the  said  de- 
fendant, in  manner  and  form  as  the  said  plaintiff  hath  above  complained 
against  him  ;  without  this,  that  the  said  E.  F.  forcibly,  and  without  the 
knowledge,  consent,  or  permission  of'  the  said  'defendant,  and  against  his 
will,  escaped  from  and  out  of  the  custody  of  him  the  said  defendant,  as 
such  marshal  as  aforesaid,  in  manner  and  form  as  the  said  defendant  bath 
in  his  said  plea  by  him  secondly  above  pleaded  in  bar  alleged.  And  this, 
4c. — [Conclude  with  a  verification,  as  in  the  preceding  form.] 

{Replication  to  first  plea,  similiter  ;  to  second  plea,  the  plaintiff  admit- 
ting that  the  escape  was  without  the  privity  of  the  defendant,  and  that  the 
return  to  prison  was  voluntary,  alleges ;]  "  that  the  said  E.  F.  had  not  from 
thenceforth  been  kept  and  detained  in  the  custody  of  the  said  defendant, 
but  that  after  he  the  said  E.  F.  had  so  returned  into  custody,  and  after  the 
said  defendant  had  notice  of  the  former  escape,  and  before  the  exhibiting 
the  said  bill  in  this  behalf,  the  said  defendant  permitted  and  suffered  the 
said  E.  F.  to  escape  and  go  at  large,  m  manner  and  form  as  the  said  plain- 
tiff hath  above  complained  against  him' the  said  defendant  (c),  which  said 
last-mentioned  escape  is  another  and  different  escape  than  the  escape  men- 
tioned in  the  plea  of  the  said  defendant  so  by  him  lastly  above  pleaded  in 
bar  as  aforesaid,  and  was  and  is  the  very  same  identical  escape  for  which 
the  said  plaintiff  brought  this  action  and  exhibited  his  aforesaid  bill.  And 
this,  Ac. — {Conclude  with  a  verification,  as  ante,  1170.] 


(o).  Quart,  if  it  should  not  be  alleged  that 
the  defendant  "voluntarily,  permitted," 
Ace. 

SSee  1  B.  &  P.  414. 
What  follows  in  this  plea  is  not,  per- 
haps,  strictly   necessary.     The  replication 
might  shortly  traverse  the  allegation  in  de- 


fendant's plea,  that  since  the  escape  he  had 
kept  the  prisoner  safely,  1  B.  Ac.  P.  417.  As 
to  the  evidence  requisite  on  the  part  of  plain- 
tiff, and  that  he  most,  on  a  traverse  on  the 
above  allegation,  prove  the  prior  or  first  es- 
cape, see  1  B.  Ac  P.  418,  n.  a,  and  id.  Index, 
"  Evidence,"  pi.  10. 
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£  non,  as  ante,  1145.] — Because  be  saith,  that  the  said  now      for 
defendant  did  not,  before  the  exhibiting  of  the  said  bill  against  the  said  now   ESCAPSS- 
defendant  in  this  behalf,  retake  the  said  E.  F.  upon  the  said  pursuit,  or  Jon^a 
again  have  or  detain  him  the  said  E.  F.  in  the  tustody  of  the  said  now  de-  pieaofvol- 
fendant  in  execution,  at  the  suit  of  the  said  plaintiff  for  the  damages,  costs  untary  es- 
and  charges,  so  by  him  recovered  as  aforesaid,  by  virtue  of  the  said  com-  j^«2joa 
mitment  of  the  said  E.  F.  in  execution  as  aforesaid,  in  manner  and  form  in  an  ae-  ' 
as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged.  tion 
An4  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c,  ^^ithe 

that  the 

[Preehtdi  rum,  as  ante,  1145.] — Because  he  saith,  that  the  said  E.  F.  JJ5JJ.**8 
did  not,  after  the  said  escape  in  the  said  first  count  mentioned,  and  before  fore  ^. 
the  commencement  of  this  suit,  return  back,  again  into  the  custody  of  the  onersre- 
saad  defendant,  nor  did  the  said  defendant,  at  the  time  of  the  commence-  ^P**?*- 
ment  of  this  suit,  keep  or  detain  the  said  E.  F.  in  his  custody  as  such  war-  tion  ^an 
den  as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  under  and  by  action 
virtue  of  the  said  commitment  and  receipt  in  exocution  as  aforesaid,  but  on  ag^?st  tne 
the  contrary  thereof  the  said  E.  F.  at  the  time  of  the  commencement  of  a  piea^tfa 
this  suit  continued  so  escaped  and  at  large  out  of  the  custody  of  the  said  voluntary 
defendant  as  such  warden  as  aforesaid.    And  this  the  said  plaintiff  prays  ^"l: 
may  be  inquired  of  by  the  country,  &o.  biU  wa^ 

filed  before 

[Precludi  turn,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the  me  return- 

sua  writing  obligatory  in  the  said  declaration  mentioned,  was  obtained    rRAUD* 

fairly  and  honestly  by  the  said  plaintiff  (e),  and  not  by  the  said  plaintiff  t^deed 

and  others  in  collusion  with  him,  by  fraud,  covin,  or  misrepresentation,  was  ob- 

in  manner  and  form  as  the  said  defendant  hath  in  his  said  plea  by  him  ^n^d  b>r 

[lastly]  above  pleaded  alleged.    And  this  the  said  plaintiff  prays  may  be  [[^  jhuat 

inquired  af  by  the  country,  &c.  ly  obtained 

(d). 

S'PrecJudi  nan,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the  L  *U72] 
,  defendant  of  his  own  free  will  made  and  sealed,  and  as  his.  act  and  deed    DUKKSS- 
delivered  to  the  said  plaintiff  the  said  writing  obligatory  in  the  said  dec*  j^^L 
laration  mentioned  (#),  and  not  by  reason  or  in  consequence  of  the  said  was  ob- 
supposed  menaces  or  threats  in  the  said  [second]  plea  mentioned,  or  in  tained  by 
fear  or  apprehension  thereof  in  manner  and  form  as  the  said  defendant  hath  ^^^Q. 
in  his  said  [second]  plea  in  that  behalf  alleged.    And  this  the  said  plain-  dant  freely 
tiff  prays  may  be  inquired  of  by  the  country,  &c.  executed  it 

[Precludi  nan,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the   ikfahcy. 
said  defendant  at  the  time  of  the  making  of  the  said  writing  obligatory  in  To  plea  of 
the  said  declaration  mentioned,  was  of  the  full  age  of  twenty-one  years,  and  {^JSfo^ 
not  within  age,  in  manner  and  form  as  the  said  defendant  hath  above  in  his  dant  was 

of  age  (A). 

(d)  See  the  plea,  ante,  963  ;  see  a  rejoin-  and  Com.  Dig.  Pleader,  2  W.  19,  20.    See 
der  tnat  a  deed  was  duly  obtained,  2  Kich.  replication   to  plea  of  duress   of  imprison- 
C.  P.  73;  and  replications  to  that   effect,  ment,  2  Rich.  C.  P.  73.— Morg.  535,  537. 
Morg.  535,  538.  (g)  It  would  seem   sufficient   merely  to 

(e)  It  would  suffice  merely  to  deny  the  deny  the  words  in  the  plea. 

words  of  the  plea.  (h)  See  the  plea,  ante,  965,  and  the  forms, 

(/)  See  pleas  of  menace,  dec.  ante,  964.  Rast.  Ent.  163  a.— 7  "Wentw.  577,  578.— 

The  replications  to  the  other  pleas,  ante,  Com.  Dig.  Pleader,  2  W.  22,  and  the  repli- 

964,  will  nearly  resemble  the  above  form ;  cation  in  assumpsit,  ante,  1140. 
see  the  forms  in  7  Wentw.  397,  590  to  596, 
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said  plea  alleged.    And  this  die  said  plaintiff  prays  may  be  inquired  Of  by 
the  country,  &c» 

u*ury,  &c.  [Preeludi  non,  as  ante,  1146,  first  form.'] — Because  be  saith,  thai  the 
To  a  plea  said  writing  obligatory  in  the  said  declaration  mentioned,  was  made  by  the 
or  other'  ^^  defendant  for  a  good  and  legal  consideration,  and  not  in  pursuance  of 
illegality,  or  upon  the  said  corrupt  and  unlawful  agreement,  or  for  the  purpose  in  die 
that  the  gaid  plea  of  the  said  defendant  mentioned,  in  manner  and  form  as  the  said 
given  upoa  defendant  hath  above  in  his  said  [second]  plea  in  that  behalf  alleged.  And 
a  legal       this  the  said  defendant  prays  may  be  inquired  of  by  the  country,  &c. 

contract 

• 

™'  [Similiter  to  general  issue,  as  ante,  1144 ;  replication  to  plea  of  tender, 

^j"*'  a*  follows ;] — And  the  said  plaintiff,  as  to  the  *said  plea  of  the  said  de- 
of°tendeT  fendant  by  him  above  pleaded,  as  to  the  staid  sum  of  £ — ,  residue  of  the 
k).  said  sum  of  £ —  above  demanded,  saith  that  he  the  said  plaintiff  ought  not, 

"  "1173]  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  against  the  said 
defendant  to  recover  damages  by  reason  of  the  non-payment  of  the  said  sum 
of  £—  because  he  saith,  that,  &c. — {Here  state  the  subjectrrnatter  of  the 
replication,  as  in  the  forms  in  assumpsit,  as  ante,  1151  to  1157,  using  tin 
words,  "  after  the  said  several  causes  of  action  in  the  said  declaration  men* 
tioned,  and. each  and  every  of  them,  accrued  to  the  said  plaintiff  as  to  the 
said  sum  of  £ — ,"  instead  of  the  words  "  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  declaration  mentioned,"  and  then 
conclude  as  follows :] — And  this  he  the  said  plaintiff  is  ready  to  verify, 
wherefore  be  prays  judgment,  and  his  damages,  by  reason  of  the  non-pay- 
ment of  the  said  sum  of  £ —  to  be  adjudged  to  him,  &e.  [but  if  the  repli- 
cation merely  deny  the  tender,  then  conclude  to  the  country.] 

set-off.        [Preeludi  non,  as  ante,  1145.] — Because  protesting  that  at  the  time  of 
Replica-     exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of  money 

1 tea  of  set-  ^&D  *e  **"*  8um  °*  ^^  **ue  an<*  owing  f°r  principal  money  and  interest, 
off  to°debt  upon  and  by  virtue  of  the  said  writing  obligatory,  and  the  said  condition 
on  bond,  thereof,  to  wit,  the  said  sum  of  £ —  to  wit,  at,  &c.  (venue)  aforesaid,  for 
the  setoff  ™plic*ti°n  *n  ^  WW*  he  says,  that  he  the  said  plaintiff  was  not  nor  is 
q).  indebted  to  the  said  defendant  in  manner  and  form  as  the  said  defendant 

hath  above  in  his  said  plea  alleged.    And  this  the  said  plaintiff  prays  may 

be  inquired  of  by  the  country,  &c. 

Replica-         [Preeludi  nan,  as  ante,  1145.] — Because  protesting  that  at  the  time 

tkm  to  of  exhibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of 
plea  of 

(»)  See  the  plea,  ante,  966,  aad  the  form,  country,  is  precisely  similar  to  that  in  as- 
2  Rich.  C.  P.  37.— Morg.  Prec.  229,  230.— 1  sumpsit,  ante,  HOT,  &c.  Where  the  set- 
Bro.  Ent.  188.— 2  T.  B.  439.-3  Id.  426.-7  off  is  to  debt  on  bond,  the  replication  mar 
Wentw.  Index,  628,  _  329,  639.— Com,  Dig.  either  deny  the  subject-matter  of  the  de- 
Pleader,  2  W.  23.  Some  of  the  forms  con-  fendant's  set  off,  or  allege  that  more  was 
elude  with  a  formal  traverse  and  verification,  due  on  defendant's  bond,  than  the  sum 
Lil.  Ent.  184.— Mors.  231,  but  see  2  T.  R.  mentioned  in  the  plea,  see  3  T.  R.  65.— 6 
439,  and  1  Saund.  103  b,  n.  3.  Id.  460 — Ante,  968.    If  the  replication  can- 

(k)  See  the  plea,  ante,  955,  and  the  forms,  orode  with  a  verification,  such   conclusion 

7  wentw.  577.  580, 589,  584.  will  be  as  ante,  1170.    As  to  the  replication 

(/)  See  form,  2  Rich.  C.  P.  81.    The  re-  to  a  plea  of  set-off  in  general,  see  ante,  vol 

plication   to   a  plea   of  set-off  to   debt   on  i.  Index,  "  Set-off." 
simple  contract,  when  it  concludes  to  the 


set-off  to 
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money,  than  the  said  sum.  of  £ —  due  and  owing  for  principal  money    skt-off. 
and  interest,  apon  and  by  virtue  of  the  said  writing  obligatory,  and  the  ^^ 
said  condition  thereof,  to  wit,  the  earn  of  £ —  to  wit,  at,  fcc.  {venue)  bond  pro- 
aforesaid,  nevertheless  for  replication  in  this  behalf,  the  said  plaintiff  saith,  testing 
that  the  said  plaintiff  was  not,  nor  is  indebted  'to  the  said  defendant  in  ^™°™ 
manner  and  form  as  the  said  defendant  bath  above  in  his  said  plea  alleged*  plaintiff 
And  thie  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  <»  **. 

the  stun  admitted  in  defendant's  blea,  states  that  plaintiff  is  not  indebted  to  defendant  (m). 

And  beeause  the  said  plaintiff  doth  not  deny  the  said  plea  of  the  said    BY  ANT> 
defendant,  but  admits  the  same  to  be  true,  thereof  let  the  plea  of  the  HEIR3>  &c# 
said  plaintiff,  and  all  the  proceeding?  thereon,  be  stayed  until  the  full  age  To  parol 
of  the  said  defendant,  &c.  demurrer, 

m  confes- 

[PreduM  non,  as  ante,  1146,  first  form.] — Because  he  saith,  that  the  piea(»). 
defendant  hath,  and  at  the  time  of  the  exhibiting  of  the  said  bill  of  To  plea  of 


the  said  plaintiff  [or,  if  in  0.  P.  or,  by  original,  "  at  the  commencement  *£Jfij£ 
of  this  suit,"]  had  sufficient  lands,  tenements  and  hereditaments  by  decent  defendant 
from  his  said  father,  ["  or,  brother,"  $c.  according  to  the  fact ,]  in  fee  sim-  had  assets 
pie,  wherewith  the  said  defendant  could  and  might  and  ought  to  have  sat*  ^  ^dme 
isfied  the  said  debt  of  the  said  plaintiff  above  demanded.    And  this  the  mence- 
said  plaintiff  prays  may  be  enquired  of  by  the  country,  &c.  ™*nt  of 

[Preeludi  non,  as  ante,  1146,  first  form.]— Because,  according  to  the  To  plea  of 
form  of  the  Statute  in  such  case  made  and  provided,  he  saith,  that  the  ^/^ax 
said  defendant  after  the  death  of  the  said  E.  F.  his  father,  and  before  the  defendant 
day  of  exhibiting  the  said  plaintiff's  bill  in  this  behalf,  [or,  if  in  C.  P.  had  assets 
or,  by  original,  say,  "  before  the  commencement  of  this  suit,"]  to  wit,  on,  J^f6^6 
&c.  at,  &c.  (venue)  aforesaid,  had  divers  lands  and  tenements  by  hereditary  mence- 
descent  as  heir  to  the  said  E.  F.  in  fee  simple,  whereby  he  might  have  sat-  u*nt  of 
isfied  the  said  plaintiff  the  debt  and  damages  aforesaid.  And  this,  &c.  (}).  ptiT^i 
[Conclude  with  a  verification,  as  ante,  1170.]  (1).  *-  J 

[Preeludi  non,  as  ante,  1146,  first  form.'] — Because  he  saith,  that  the  said  paymbht. 
defendant  did  not  pay  to  the  said  plaintiff  the  said  sum  of  £ —  in  the  said  T?P1(*,of 

diem,  or 
(m)  See  2  Rich.  C.  P.  31.    When  it  is    tween  the  death  of  his  ancestor,  and  before  p^  dim, 

apprehended  that  the  plaintiff  is  not  indebt-  the  commencement  of  this  suit  as  in  the  next  denying1 

ed  to  defendant  in  a  sum  equal  to  that  ad-  form,  see  Bac.  A.  B.  Heir  and  Ancestor,  F.      ^e  jLJ. 

mined  in  the  plea  to  be  due  on  the  bond,  the        (p)  See  forms,  5  Wentw,  373. — 1  Rich.  ments  fr ) 

replication  is  preferable.  C.  P.  451.— 2  Id.  296,  and  the  note  to  the  w 

(n)  See  the   plea,  ante,  973  j  and  Rast.  preceding  form,  5  Mod.  122,  3. 
£nt.  360,  362.  (q)  This  seems  necessary,  see  2  Saund.  8 

(o)  See  the  plea,  ante,  973,  and  forms  of  a. — Carth.  353,  4. 
replication,  1  Rich.  C.  P.  451.— 2  Rich.  C.        (r)  See  the  pleas,  ante,  973.    See  form  of 

P.  38.— Morg.    665.-2    Mod.    227,    8.-7  replication.  Plead.  Assist.  360.    To  annuity 

Wentw.  603,  4,  5.    And  see  several  forms,  bond,  see  form,  2  New  Rep.  3(>2.    To  bond 

of  replications  and  rejoinders,  Morg.  654  to  for  payment  of  mortgage,  5  Moore,  196.    In 

660.    If  the  defendant  had  not  assets  at  the  the  latter  case,  to  debt  on  bond,  the  defend- 

time  of  exhibiting  the  bill,  but  had  them  at  ant  craVed  oyer,  and  after  reciting  a  mort- 

the  time  the  writ  issued,  the  issuing  of  the  gage  deed,  which  showed  the  condition  to 

writ  should  be  replied  specially,  as  ante,  be  for  payment  of  a  sum  of  money  on  a  day 

1161,  and  under  the  3d  &  4th  w.  &  M.  G.  specified,  according  to  the  tenor  of  a  proviso 

14,  if  the  heir   plead  rien  per   descent,   the  contained  in  the  indenture,  and  for  tne  per- 

plaintiff  may  reply  that  he  had  assets  be-  formance  of  the  covenants  therein,  pleaded 

(1)  As  to  this  conclusion,  vide  Labach  et  mx.  v.  Cantine  ft  el.  13  Johns.  272. 
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condition  mentioned,  with  l&wfal  interest  for  the  same,  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  al- 
leged.   And  this  the  said  plaintiff  prays  may  be  inquired  of  bj  the  country, 

[*11T6]  *[PrecluH  nan,  as  ante,  1145,  first  farm.} — Because  he  saith,  that 
oif  awards.  the  gatf  £.  y  ftn(]  q   jj    t^e  gaid  arbitrators  in  the  said  -condition  of  the 

J^Plea  said  writipg  obligatory  mentioned,  after  the  making  of  the  said  writing  ob- 
award  was  ligatory  and  within  the  time  limited  and  appointed  by  the  said  condition 
made,  stat-  for  the  making  of  their  award  of  and  concerning  the  premises,  that  is  to 

ward6 and  **?'  on>  *c*  a^  *c*  (renM*)  &fo^s|dd,  having  taken  upon  themselves  the 
breaches  burthen  of  the  said  arbitrament,  did  in  due  manner  make  their  award  in 
(*)•  writing  under  their  hands,  of  and  concerning  the  premises  in  the  stud 

condition  mentioned,  and  thereby  referred  to  them  by  the  said  plaintiff 
and  defendant  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
such  of  them  as  should  require  the  same,  by  which  said  award  they 
the  said  E.  F.  and  G.  H.  the  arbitrators  aforesaid,  did  then  and  there 
award  and  order,  &c.  [Sere  set  forth  the  whole  award  verbatim,  in  the  pad 
Breaches  tense]  (t). — Of  which  said  award  the  said  defendant  afterwards,  to  wit,  on 
award  (u).  ^e  b*^,  &c.  at,  <fec.  (venue)  aforesaid,  had  notice.  Nevertheless  the 
'  said  plaintiff  in  fact  saith,  that  the  said  defendant  did,  not,  Ac.  [Here 
state  the  defendant's  breach  of  the  award,  according  to  the  facte  of  the  par- 
ticular case,  and  which  may  be  as  in  the  declaration,  ante,  395,  and  if 
there  have  been  several  breaches  of  the  award,  state  the  second  or  other 
breach  as  follows ;] — And  for  assigning  a  further  breach  of  the  said  award, 
according  to  the  form  of  the  Statute  in  that  case  made  and  provided  (w), 
the  said  plaintiff  in  fact  further  saith,  that,  &c.  [Here  state  the  other  breach, 
and  conclude  as  follows :] — And  this  the  said  plaintiff  is  ready  to  verify ; 
wherefore  he  prays  judgment  and  his  debt  aforesaid,  together  with  his 
damages  by  reason  of  the  detention  thereof,  to  be  adjudged  to  him,  &c. 

[•1177]  *[Precludi  non,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the 
ox  bail  gaid  defendant,  as  bail  or  surety  for  the  said  E.  F.  before  the  return  of 
bonds.  tjjC  ga'l(j  wrjt  }n  the  said  declaration  mentioned,  and  on  the  day  of  the  date 
weand*  °^  ^e  sa^  writing  obligatory,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
favor  to  sealed,  and  as  his  act  and  deed  delivered  the  said  writing  obligatory  in  the 
debt  on      gaid  declaration  mentioned,  and  in  manner  and  form  as  the  said   plaintiff 

bail  bond 

that  bond     that  there  was  no  negative  or  disjunctive  — 7  Wentw.  527  to  530,  and  of  an  umpir* 

was  duly     covenants   in  the   indenture,  and   that   he  age,  1  Saund.  63. 

executed      paid  the  money  mentioned  in  the   condition  (t)  The  icholt  award  must  be  stated,  11 

(x).             on  the  day  therein  specified,  according   to  East,  188.— 1   Salk.  72,  3.-2  Saund.  62  b, 

the  effect  thereof,  and  performed  all  the  co-  n.  5. 

venants  and  provisions  in  the  indenture  on  («)  A  breach  must  be  stated,  though  the 

his  part  to  be   performed.    The   defendant  defendant  pleaded  no  award,  and  could  not 

in  his   replication  took  issue    generally  on  traverse  the  beach,  this  is  an    anomdoos 

the  non-payment  of  the  money,  and  conclud-  case,  1    Saund.    103,  n.    1 ;  317,  n.    4.— 1 

ed  to  the  country.    On   special   demurrer,  Marsh.  95. — 6  Taunt.  45,  47. — 5  Taunt.  386. 

assigning  for  causes  that  it  should  have  con-  — See  form.  2  Rich.  C.  P.  46. — Morg.  528. 

eluded   with   a   verification,    and   that   no  The  breach  may  frequently  be  assigned  in 

breach  of  the  condition  was   assigned   ac-  the  terms  of  the  award,  1  Price,  109 ;  But 

cording  to  the  stat.  8  &  9  Wm.  3  c.   11.  s.  8.  see  6  Taunt.  45,  47. 

it  was  held  that  such  replication  was  good,  (w)  See  the  preceding  note, 

as  the  only  point  at  issue  was  the  payment  \x)  See  the  plea,  ante,  981,  and  the  re- 

of  the  money,  and  the  plaintiff  had  therein  plication  and  note,  5  Wentw.  468 ;  and  see 

denied  the  whole  substance  of  the   defend-  the  forms,  1  Saund.  159, 18. — 7  Wentw.  613, 

ant's  plea.  14.  Com.  Dig.  Pleader,  2  W.  25.    The  ease 

(s)  See  the  plea,  ante,  977,  and  the  forms  and  favor  is  in  geueral  the  most  material 

of  replication  of  an   award   and   breach,  1  traverse,  1  Saund.  163,  n.  2.    Most  of  the 

Saund.  165,   166.— 2  Id.  184,  185.— 2  Wils.  forms  conclude  with  a  formal  ttareree. 
267.-2  Rich,  C,  P.  44.— Morg.  Prec.  527. 
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hath  b  his  Had  declaration  alleged,  and  not  after,  tha  return  of  the  said    on  bail 
[writ]  in  the  said  declaration  mentioned,  in  maimer  and  form  as  the  said     B0IfDS* 
defendant  hath  above  in  his  said  plea  alleged.    And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

[Precludi  non,  a*  ante,  1145,  first  form.— Because  he  saith,  that  there  To  plea  of 
is  no  record  of  the  said  appearance  of  the  said  E.  F.  before  our  lord  the  %%££ 
king  [or  in  0.  P.  "  before  his  majesty's  justices,"]  at  Westminster,  on  denying 

,  in  the  said  condition  of  the   said  writing  obligatory  mentioned,  re*  the  record 

maining  in  the  said  court  >  of  our  said  lord  the  king,  before  the  king  him-  ^^r" 
self,  [or  in  C.  P.. "  before  his  said  majesty's  justices,"]  at  Westminster  in 
manner  and  form  as  the  said  defendant  hath  above  in  his  said plea  al- 
leged.    And  this  the  said  plaintiff  is  ready  to  verify,  &c. — [Conclude 
as  hi  form,  ante,  1157,  from  the  arterisk.'] 


■ 

S  Precludi  nan,  as  ante,  1145,  first  form."] — Because  he  saith,  that  the 
E.  F.  in  the  said  condition  mentioned,  at  the  time  of  mating  the  said 


OX  BA8TA&- 
DYBOBDS, 
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writing  obligatory  was  pregnant  with  a  certain  child,  whereof  the  said  de-  nan  dam. 
fendant  was  the  reputated  father,  and  the  said  E.  F.  after  the  making  of  "^"j** 
the  said  writing  obligatory,  and  before  the  commencement  of  this  suit,  to  j^tlrdy* 
wit,  on,  &c.  at,  &c.  (venue)   aforesaid,  was  delivered  of  the  said  child,  bond,  stat- 

who  was  then  and  there  born  a  bastard,  in  the  said  parish  of ,  and  inJ  *■* 

that  neither  the  said  defendant,  nor  any  person  on  his  behalf,  for  a  long  qjJ^1 
apace  of  time  after  the  birth  of  the  said  child,  to  wit,  from  the  time  of  the  were  dam- 
said  birth  of  the  said  child,  until,  the  commencement  of  this  suit,  did  pro-  *?*«*  (*)• 
vide  any  food  or  nourishment  *for  the  said  child ;  by  reason  whereof  the  L  H  >SJ 
inhabitants  and  parishioners  of  the  said  parish  of  — ,  during  the  time 
aforesaid,  lest  the  said  child  should  perish  far  want  of  necesaery  food  and 
nurture,  were  forced  and  obliged  to  expend,  and  di&necessarily  expend,  a 
large  sum  of  money,  to  wit,  the  sum  of  «£— ,  lawful  money  of  Great 
Britain,  for,  in,  and  about  the  procuring  necessary  food  and  nourishment 
for  the  said  child,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  so  the  said  plaintiff 

aaith,  that  the  said  inhabitants  and  parishioners  of  the  said  parish  of , 

were  and  are  damnified  by  reason  and  on  account  of  the  maintenance  and 
bringing  up  the  said  child,  within  the  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory,  to  wit,  at,  &c.  (venue)  aforesaid. 
— [Conclude  with  a  verification,  as  ante,  1170.] 

[Precludi  non,  as  ante,  1175,  first  form.'] — Because  he  saith,  that  the  •*  »«**- 
aaid  defendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,     ^mL. 
unto  the  said  E.  F.  bis  executors,  administrators,  or  assigns,  the  said  sum  To  plea  of 


If  the  defendant  in  an  action  by  the  as-  assigned,  it  is  not  necessary  to  slate  it  in  ficatus  to 
signee  of  the  bond,  denies  the  issuing  of  the  terms  to  be  according  to  the  form  of  the  debt  on 
process,  the  plaintiff  should  reply  it  was  is-  statute  (%  &  9  W.  3.  c.  11,  s.  8),  11  East,  bond  to  in- 
sued,  as  stated  in  the  declaration,  and  aver  1 ;  neither  would  it  be  if  more  than  one,  demaify 
the  existence  of  the  writ  by  the  record,  see  quaere    vol.    i.     Index,    "  Breaches."      The  plaintiff 
Tidd,  9th  ed.  743.    In  such  case  if  the  ac-  plaintiff  cannot  suggest  and  assign  &  breach  against  a 
tion  be  at  the  suit  of  the  sheriff,  the  writ  in  the  same  replication,  ante,  vol.  i.  Index,  surety 
should  be  set  out  fully,  and  plaintiff  should  "  Breaches."  bond,  stat- 
ateo  aver  its  existence,  dec.  by  the  record.             (a)  See  last  note,  and  the  plea,  ante,  964,  iag  how 
(y)  See  a  form,  Lil.  Ent.  498.  and  the  forms,  1  Saund.  115.— 7  Wentw.  plaintiff 
(z)  See  the  plea^  and  notes,  ante.  983  and  616  to  621  j  and  on  a  sherifl's  bond,  1  East,  was  danv 
the  forms  of  replications,  2  Sauna.  82. — 7  385,     The  above  was  the  replication  in  nifled  (a). 
Wentw.  615,  616;  and  the  assignment  of  Holmes  r.  Rhodes,  1  B.& ,  P.  631;  and  was 
breaches,  ante,  984.    If  only  one  breach  be  specially  demurred  to,  because  it  did  not 
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ov  Dram-  of  £ — ,  and  tbe  interest  thereof  on  £he  days  and  tints,  and  in  the  maimer 
^Yg  limited  and  appointed  in  and  by  the  said  condition  of  the  said  writing  obli- 
gatory so  made  and  executed  to  the  said  E.  F.  as  aforesaid,  and  according 
to  the  true  intent  and  meaning  thereof,  but  wholly  neglected  and  refhsedso 
to  do,  to  wit,  &c.  (venue)  aforesaid ;  whereupon  and  whereby  the  said 
plaintiff,  afterwards,  to  wit,  on,  &c.  at,  &e.  (venue)  aforesaid,  was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  and  there  pay,  to  the 
said  E.  F.  the  said  sum  of  £ — ,  and  the  interest  thereof,  together  with  the 
costs  of  a  certain  action  before  then  brought  by  tbe  said  E.  F.  against  him 
die  said  plaintiff  for  the  recovery  thereof,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  lawftri  money  of  Great 
Britain,  and  thereby  he  the  said  plaintiff  was  and  is  damnified  to  the  amount 

[  *11T9]  thereof,  by  reason  and  means  ef  the  said  ht  part  "recited  obligation  and 
the  condition  thereof,  to  wit,  at,  fcc.  (venue)  aforesaid.  And  this,  &c. — 
[Conclude  with  a  verification,  as  ante,  1170.] 

Toyleaof    ■ 

jura™'  [Precluck  non,  a*  mte,  1145,  first  /om.]— Because  he  saith,  that  the 
44k  on  said  E.  F.  remained  and  continued  in  the  service  and  employ  of  the  said 
bond  eon-  plaintiff  as  such  clerk,  as  in  the  said  condition  of  the  said  writing  obligato- 
f^E^F's  ry  meDt*one<*>  f°r  *  long  space   of  time,  to  wit,  from  the  day  and  year 

duly  ac-     aforesaid,  until  and  upon  the day  of « ,  A.  D. (c) ;  and  that 

counting  during  the  said  time  that  the  said  E.  F.  so  remained  and  continued  in  the 
that  E^P '  "^  BeTY*ce  an(*  employment  of  the  said  plaintiff  as  such  clerk  as  afore- 
teeefvid  '  said,  to  wit,  on,  Ac.  and  on  divers  other  days  and  times,  [between  that 

monies      day  and  the*  said ■  day  of ,  A.  D. to  wit,  at,  4c.  (venue) 

has^ottc-  *f°re8*idt  the  said  E.  F.  as  such  clerk  &s  aforesaid,  had  and  received,  for 

counted     and  on  the  account  of  the  said  plaintiff  divers  sums  of  money,  amounting 

for  (b).       iii  the  whole  to  a  large  sum  of  money,  to  wk,  the  sum  of  £ — >,  of  lawful 

money  of  Great  Britain  (<?),  yet  the  said  G.  H.  although  often  requested 

so  to  do,  hath  not  yet  accounted  for  er  paid  the  same  or  any  part  thereof 

to  the  said  plaintiff,  but  hath  therein  wholly  failed  and  made  default ;  and 

the  said  sum  of  money  so  had  and  received  by  the  said  E.  F.  as  aforesaid, 

is  still  wholly  unpaid  and  unsatisfied  to  the  said  plaintiff,  contrary  to  the 

[*1180]  •fonn  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  to  wit, 

at,  &6.  aforesaid*    And  this,  &c. — [Conclude  unth  a  verification  (e),  as 

ante,  1170.] 

state  in  what  court  the  plaintiff  was  sued,  statements  of  breaches,  1  Saund.  55,  6,  316. 
and  what  stuns  he  was  obliged  to  pay  for  in-  On  sheriff's  bond,  Cowp.  575. — 1  East,  385. 
terests  and  costs  distinctly,  but  the  plaintiff  When  liability  ceases,  2  Taunt.  175.— -4  Id- 
had  judgment  on  a  defect  in  the  plea.  As  to  593,  673.  The  replication  must  not  merer/ 
this  objection,  see  1  Saund.  117,  n.  5. — 1  -deny  the  general  performance,  as  stated  in 
Lev.  195.  2  Wils.  11, 12 ;  and  note  d,  post,  the  plea,  but  must  assign  and  not  suggest 
1179.  a  breach  or  breaches,  1  Marsh.  95 — 5  Taunt, 
(ft)  The  averments  in  pleas  of  this  nature  386.— Willes,  12. — Cowp.  575. — 2  Saund. 
must  depend  on  the  nature  of  the  indemni-  187  b,  5th  edit. — See  the  note  in  page  440, 
ty  bond,  see  the  pleas  of  performance,  ante,  ante. 

985  to  989,  and   the  forms  of  replications  (e)  Unless  it  appear  from  the  condition  of 

and  the  law,  8  T.  R.  459,  460.— 1  B.  fe  P.  the  bond  that  E.  F.  has  already  accepted 

640,  641.— 2  New  Rep.  176,   177.— 3  East,  the  office,  an  acceptance  thereof  should  be 

485--6  Id.  507.— 1  Saund,  101.— 2  Id.  410.  stated. 

—3  Wils.  385.-7  Wentw.  537,  686,  616.—  (&)  A  receipt  of  money  must  be  shown,  6 

1  Marsh.  95.-^5  Taunt.  386.— 6  Id.  47.-2  Taunt.  47.—  1  Marsh.  441,  overruling  1 

Chit.  Rep.  697.-5  Moore,  198,-13  East,  1.  Price,  109. 

The  ease  in  1  Price,  109,  seems  overruled  (e)  This  is  proper,  see  2  Burr.  774.— 1 

by  that  in  1  Marsh.  441.— 6  Trunt.  45.—  Saund.  101,  2. 
Ante,   vol.   i.  Ind.    "JMwwwfr."      Special 
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[Same  as  in  the  above  form  to  the  end  of  the  verification,  and  then  state     on  m- 
the  second  breach,  asfoUoum :] — And  for  assigning  a  farther  breach  of  the    DBMWITY 


senna. 


condition  of  the  said  writing  obligatory,  according  to  the  form  of  the  Tbe  ^ 
Striate  in  that. case  made  and  provided  (#),  the  said  plaintiff  saith,  that  af-  stating 
tor  the  making  of  the  said  writing  obligatory,  and  whilst  the  said  E.  F.  several 
remained  and  continued  in  the  said  service  and  employ  of  the  said  plain-  /jy 
tiff  as  such  clerk  as.  aforesaid,  to  wit,  on,  &o.  at,  &e.  (venue)  aforesaid. — 
[State  the  breach  according  to  the  fact)  and  conclude  trith  a  verification,  at 
in  the  preceding  form.'] 


[And  the  said  plaintiff,  as.  to  the. said  plea  of  the  said  defendants,  by   orf  char- 
them  [secondly]  above  pleaded  in  bar,  says,  [Predudi  non,  as  ante,   TE*^*" 
1145.] — Because  he  says,  that  the  said  defendants,  within  the  space  of  six*  Replica'_ 
ty-five  running  days,  and  ten  days  after  the  expiration  of  the  said  sixty-five  tion  to 
running  days,  from  the  arrival  of  the  said  ship  at  the  port  of  8.  did  not  of*  Plea  t0  ac- 
fer  and  tender  to  the  said  plaintiff  goods  and  merchandizes  to  load  en  carter- 
board  the  said  ship,  on  her  homeward  voyage  from  the  said  port  of  S.  for  party,  that 
her  return  to  the  port  of  London,  and  to  despatch  the  said  ship  with  the  defendant 
same  from  the  said  port  of  S.  for  her  return  to  the  port  of  London,  in  fe^airgo, 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  [second] 
plea  alleged.    And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c.    And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defen-  Hepiica- 
dants,  by  them  [lastly]  above  pleaded,  says,  [PreducU  non,  as  ante,  ^shiv 
1145  ;]  because  he  says,  that  the  said  plaintiff  did  not,  within  the  spaee  sailed  be- 
of  sixty-five  running  days,  and  ten  days  after  the  expiration  of  the  said  sue-  fore  the 
ty-five  running  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S.  with  ** {2?S5e. 
the  said  ship,  quit  the  said  port  of  S.  in  manner  and  form  as  the  said  de- 
fendant hath  above  in  his  [last]  plea  alleged.    And  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

[Precludi  non,  as  antey  1145,  first  /<?m.]— Beause  he  saith,  that  the  on  leases. 
said  plaintiff  did  not,  before  the  said  rent  became  due,  eject,  expel,  put  Denial  of 
out,  or  amove  the  said  defendant  from  the  possession  of  the  said  demised  j^ne^" 

£  remises,  or  any  part  thereof,  in  manner  and  form  as  the  said  defendant  r  •iigjl 
ath  above  in  his  said  plea  in  that  behalf  alleged.    *Aad  the  said  plain- 
tiff  prays  may  be  inquired  of  by  the  country,  &c. 

[Precludi  nan,  as  ante,  1146,  Jirtf /arm*]— Beoaose  he  saith,  that  he  To  a  plea 
the  said  plaintiff  did  not  accept  or  receive  of  and,  from  the  said  Gr.  H.  the  ^at^ain- 
said  rent  in  the  said  plea  mentioned,  or  any  part  thereof,  or  accept  the  tifTaccept- 
said  G.  H.  as  his  tenant  of  the  said  demised  premises  with  the  appurte-  ed  an  as- 
nances,  in  manner  and  form  as  the  said  defendant  hath  in  his  said  plea  in  J^u  ** 
that  behalf  alleged.    And  this  the  said  plaintiff  prays  may  be  inquired  of  traverse  of 
by  the  country,  &c.  tae  1«?f*t- 

*  ,  ance(t) 

(/)  This  replication  is  given  by  the  stat-  fg)  See  13  East,  3. 

ute  8&  9W.   c.  ll.s.   8.— See  2  Saund.  fa)  See  the  plea,  ante,  993.*- 2   Sauad. 

58j  n.  1— 1  Saund.  187  a.  n.  2.  Ante.  1177,  176, 177. 

n.  jr.— 18  East,  1.— See  form,  Morg.  595.  (i)  See  the  plea,  ante,  993. 


RECORD*. 

OS 
RECOGNIZ 
ASQES. 


1181  REPLICATIONS  IN   DEBT. 

on  [Precludi  nan,  as  ante,  1146,  firctform.'] — Because  he  saith*  that  there 

~™  in  sueh  a  record  of  the  said  recognizance,  [or,  if  a  judgment,  say,  u  re- 
covery,"] remaining  in  the  said  court  of  eur  said  lord  the  king,  before  the 
king  himself,  [or,  in  C.  P.  "  of  the  Bench  aforesaid,"]  as  he  the  said 
plaintiff  hath  above  in  his  said  declaration  in  that  behalf  alleged  (J). 

Ifmdtid    ^n^  tn*8  *e  8a^  plaintiff  is  ready  to  verify  by  the  said  record,  (of 

record  in     Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  m  the 

the  same    foH,  and  he  prays  that  the  said  term  and  roll  aforesaid,  may  be  inspected 

m^thfre-  and  8een  by  the  Baid  courfe  [or> in  °-  P-  "  by  .th(?  3**ti<**  "]  *«**.)  And 
cord(t).     because  the  said  court  [or,  in  C.  P.  "  the  said  justices,"]  are  not  yet  ad- 

[  *1182]  vised  what  judgment  to  give  of  and  upon  the  premises,  *a  day  is  therefore 
given  to  the  parties  aforesaid,  before  our  said  l6rd  the  king,  at  Westmin- 
ster, until [or,  by  original,  in  K.  B.  "  until wheresoever,  Ac."] 

to  hear  the  judgment  of  the  said  court  thereupon,  for  that  the  said  court 
of  our  said  lord  the  king,  now  here,  are  not  yet  advised  thereof,  &c.  or, 

in  C.  P.  u  a  day  is  therefore  given  to  the  parties  aforesaid  here,  until 

to  hear  the  judgment  thereupon,  for  that  the  said  justices  here  are  not  ad- 
vised thereof."] 

'**%*'***  [PreclwM non,  as ante,  11&5,  first  form.] — Becanse  he  saith,  that  there 
court  fro).  "  5U°k  re00frd  of  the-said  recognisance,  [or,  if  a  judgment,  "  recovery,"] 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, [or,  "  of  the  Bench  aforesaid,"]  as  the  said  plaintiff  hath  above  in 
his  said  declaration  in  that  behalf  alleged  ;  and  this  the  said  plaintiff  is  ready 
to  verify  by  the  said  record,  when,  where,  and  in  such  manner  as  the  court 
[or,  in  C.  P.  "  the  justices,"]  here  shall  direct  and  award,  and  he  prays 
that  the  said  record  may  be  seen  and  inspected  by  the  court  [or,  in  (7.  P. 
u  by  the  said  justices,"]  here  ;  and  because  the  said  plaintiff  hath  not  the 
said  record  now  ready  here  in  court,  he  is  commanded  to  have  the  same 
here,  on,  &c.  [or,  by  original,  "  on,  &c.  wheresoever,  &c."]  and  that 
he  foil  not  at  his  peril,  the  same  day  is  given  to  the  said  defendant  at  the 
same  place  [or  in  C.  P.  "  here,  &c."] 

To  plea  of  [Precludi  «<m,  as  ante,  1145 ,  first  form.] — Because  he  saith,  that  the 
"j"^"'  said  plaintiff,  after  the  recovery  of  the  said  judgment  against  the  said  E. 
principal,    F.  as  in  the  said  declaration  is  mentioned,  and  before  the  commencement 

setting  out  of  this  suit,  to  wit,  on  the day  of in  the year  of  the  reign 

ta.  jo.  (»>  0f  our  ggjfl  jer(j  ^e  y^  gue(j  j^fl  pjroecQted  ont  0f  the  court  of  our  said 

lord  the  king,  before  the  king  himself,  the  said  court  then  and  still  being 

(k)  See  the  plea,  ante,  994,  and  the  forms  the  said  record  rum  reedy  here  in  cowl,  it  is 

of  replications,  7  Wentw.  68. — 1  Rich.  C,  told  by  the  said  court  here,  to  the  said  piaiinnf, 

P.  441.— 2  Id.  2X8.—  Lil.  Ent.  182,  404,  and    that  he  have  the  said  record  here  on tin 

474.— 1  Saund.  92,  3.— Tidd's  Forms,  4th  same  dap  is  given  to  the  said  defendant  here,n 

ad.  304.— Com.  Dig.  Pleader,  2W.  13 :  and  <fc. 

as  to  the  form  of  this  replication,  2  Marsh.  (/)  Some  of  the  forms  here  refer  to  the 
354.  It  may  be  as  well  to  observe  that  a  term  and  roll,  see  Tidd's  Forms,  4th  edit 
recognizance  is  not  a  record  until  it  is  en-  305. — 1  Saund  9^,  3 ;  but  others  do  not,  see 
rolled.  1  B.  &  Aid.  153.  The  forms  vary  2  Rich.  C.  P.  218—7  Wentw.  68. 
from  the  above  in  1  Rich.  C.  P.  441—2  (m)  See  Forms,  7  Wentw.  114. — 1  Sanaa. 
Rich.  C.  218.— 1  Lil.  Ent.  182,183.  The  92,  3.— Tidd's  Forms,  4th  edit.  305. 
conclusion  is  thus .-  "  and  this  the  said  (n)  See  the  plea,  ante,  995,  and  the  forms 
plaintiff  is  ready  to  verify  by  the  said  record,  of  replications,  7  Wentw.  69,  and  Index, 
and  he  prayeth  that  the  said  record  may  be  631,  Clift.  Ent.  188.  The  defendant  cannot 
seen  and  inspected  by  the  court  (or  "justices")  rejoin  that  the  ca.  sa.  did  not  lie  in  the  she- 
lter*, and  because  the  said  plaintiff  hath  not  riffs  office  four  clear  days,  7  B.  &  C.  800. 


REPLICATIONS  IN  DEBT.  ]]£2 

holden  at  Westminster,  in  the  county  of  Middlesex  aforesaid,  a  certain      ok 
writ  of  our  said  lord  the  king,  called  a  capias  ad  satisfaciendum,  upon  the   MCOR0S' 
said  judgment  against  the  said  E.  F.  directed  to  the  sheriff  of (be-  0H  woo- 
ing in  the  county  which  the  venue  in  the  said  action  against  the  said  E.  F.  nuances. 
was  (0)  laid,)  by  which  said  writ  *our  said  lord  the  king '  commanded  the  [  *1183] 

said  sheriff  of  (p) that  he  should  take  the  said  E.  F.  if  he  should  be 

found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  might  have  his  body 

before  our  said  lord  the  king,  at  Westminster,  on, to  satisfy  the  said 

plaintiff  £ —  for  his  damages  which  he  had  sustained,  as  well  by  reason  of 
the  not  performing  certain  promises  and  undertakings  then  lately  made  to 
the  said  plaintiff  by  the  said  E.  F.  as  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended ;  whereof  the  said  E.  F.  was  convict* 
ed,  as  appeared  to  our  said  loitl  the  king  of  record,  and  that  the  said  sher- 
iff should  have  there  that  writ.  Which  said  writ  afterwards,  and  before 
the  said  return  thereof,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  was  de- 
livered by  the  said  plaintiff  to esq.  who  then  and  there,  and  from 

thenceforth  until,  and  at,  and  after  the  return  of  the  said  writ,  was  sheriff 

of aforesaid,  to  be  executed  in  due  form  of  law.    At  which  day,  to 

wit,  on,  4c.  (the  return  day  of  the  writ)  before  our  said  lord  the  king,  at 
Westminster,  came  the  said  plaintiff  in  his  own  proper  person,  and  the 

said  sheriff,  to  wit, ,  esq.  on  that  day  returned  to  the  said  court  of 

our  said  lord  the  king,  at  Westminster  aforesaid,  on  the  said  writ,  thatt&e 
said  defendant  was  not  found  in  his  bailiwick  (1).  As  by  the  said  writ  of 
capias  ad  satisfaciendum,  and  the  return  thereof,  duly  affiled  (y),  and  re- 
maining of  record,  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  more  fully  appears.  And  this  the  said  plaintiff  is  ready  to 
verify  by  the  said  record,  wherefore  he  prays  judgment,  and  his  debt  afore- 
said together  with  his  damages  by  him  sustained  on  occasion  of  the  detain- 
ing thereof,  to  be  adjudged  to  him,  &c.  t(r). 

[Precludi  non,  as  ante,  114:5,  first  form.] — Because  he  saith,  that  after  To  plea  of 
the  recovery  of  the  said  judgment  against  the  said  E.  F.  and  before  the  deathf£t 
exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in  C.  P.  Deforere- 

"  before  the  commencement  of  this  suit,"]  to  wit,  on  the  — —  day  of turn  of  as. 

*in  the year  of  the  reign  of  our  lord  the  now  king,  he  the  said  plain-  **'  statin& 

tiff  sued  and  prosecuted,  &c. — [State  the  issuing  of  the  ca.  sa.  and  the  and  return, 
sheriff  s  return  of  non  est  inventus,  and  the  reference  to  the  writ  and  return,  and  that 
as  in  the  above  form.] — And  the  said  plaintiff  further  saith,  that  the  said  l^^cl" 
E.  F.  at  the  time  of  issuing  of  the  said  writ  of  capias  ad  satisfaciendum,  then  living 
and  at  the  return  thereof,  was  living,  to  wit,  at  Westminster  aforesaid,  in  (?)• 
the  county  aforesaid.  And  this,  &c. — [Conclude  with  a  verification;  (t)  [*1184] 
as  ante,  1170.] 

(o)  If  this  be  not  so,  the  defendant  may  that  ease  has  been  since  fully  confirmed  by 
traverse  the  allegation  or  rejoin  the  fact,  16  the  Court  of  King's  Bench  on  special  de- 
East,  39.  murrer ;  but  see  2  T.  R.  576. 

(p)  Examine  carefully  with  the  writ  of  (s)  See  the  plea,  ante,  895,  and  tjie  forms 

ca.  sa.  of  replications,  Morg.  545. — 2  East,  312. — 

(q)  SembU,  the  allegation  of  fliing  is  un-  CUft,   188.— 7  Wentw.    Index,   631.— Tidd, 

necessary,  Tidd's  Prac.  9th  edit.  1099.  9th  edit.  1099. 

(r)  This    replication    need    not    conclude  (t)  Scmble,    that    this    replication,  which 

with  a  verification,  but  may  conclude  with  states  a  new  fact,  should  conclude  with  a 

a  prayer  that  the  record  may  be  inspected,  verification  2  T.  R.  576. — Morg.  545,  6 ; 

as  ante,  1181,  instead  of  the  above  prayer,  but  see  2  Marsh  570,  and  note  (x)  supra. 
see  2  Marsh.  354.-7  Taunt.  30.    S.  C.  and 


(1)  As  to  the  necessity  of  an  actual  issuing  and  return  of  a  ca.  sa.  see  3  Johns.  514. 
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ov  judo-       [See  the  pleas,  ante,  996,  and  replication,  7  Wentw.  Index,  682.     The 
*****  (")•  replication*  to  the  plea  of  nul  tiel  record,  are  precisely  as  ante',  1181, 2-] 

cm  sxAT-       [PreclucUnon,  as  ante,  1145,  jJrtf  form.'] — Because  he  saith,  that  the 

To^iea  of  ***  wr*fc  °^  ^at^tafe  *n  ^e  8a^  [second]  plea  mentioned,  was  seed  out,  and 
comprom-  the  said  rule  of  the  said  court  and  recovery  in  that  plea  mentioned,  were 
isebyrule  had  and  obtained  by  fraud  and  covin,  contrary  to  the  form  of  the  Statute 

th^lfwas  *n  8a°k  oase  ma<*e  ^  Pr0Y^e^*  An**  this,  &c. — [Conclude  with  a  verifi 
obtamed     cation,  as  ante,  1170.] 

by  fraud 

io^piea  of  [Predudi  non,  as  ante,  1145,  first  form.'] — Because  he  saith,  that  the 
former  said  judgment  of  conviction  in  the  said  plea  to  the  said  [first]  count  of  the 
conviction,  said  declaration  mentioned,  was  had  and  obtained  by  fraud  and  covin.  And 
StoiMd"  *k*»  *<k-',<[C!m*&Mk*0ft*a  verification,  as  ante,  1170.] 

by  fraud 
(x). 


[1185]  REPLICATIONS  IN  COVENANT. 


to  fleas  I*  [  The  similiter  in  covenant  is  the  same  as  in  assumpsit,  ante,  1144.  Pr* 
covenant,  jjfafe  n(m^  M  ay^  ii45?  first  form.] — Because  he  saith,  that  the  said  de- 
UcenseTde-  tenant,  of  his  own  wrong,  and  without  the  leave  or  license  of  the  said 
Dying  the  plaintiff,  to  the  said  defendant,  for  that  purpose  first  given  and  granted,  did 
license  (a),  plough  and  break  up,  4c.  [Enumerate  the  acts  complained  of,  as  in  the 

declaration.]— And  tips  the  said  plaintiff  prays  may  be  inquired  of  by  the 

country,  &c. 

Other  rep-       As  the  pleas  in  covenant  most  frequently  conclude  to  the  country,  few 
lications.     special  replications  occur  in  practice,  and  it  is  sufficient  to  refer  to  the 
forms,  indexed  in  5   Wentw.  Index,  cii.  to  cxliv. 

Conclusion      jfe  conclusion  of  a  replication  with  a  verification,  is  as  follows .— -tt  And 
Scation.eE  ^is  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and 
his  damage  ,  by  bim  sustained,  by  reason  of  the  said  breach  of  covenant 
[first]  above  assigned,  to  be  adjudged  to  him,"  to.  ((). 

'    (*)  The  replication  most  conclude  with  a  ceding  note. 

Verification,  2  T.  R.  570.  (a)  See  the  plea,  ante,  1001,  and  the  forms, 

(re)  See  the  plea,  ante,  998,  and  the  forms,  9  Wentw.    24. — Sec  replications  de  i*j*riaf 

7  Wentw.  Index,  632,  and  4  Hen.  7.  c.  20.—-  3  Wentw.  423,  4. 

Bac.  Ab.  Actions,  Qui  tam,  D.  (b)  See  the  form,  3  Wentw.  232, 

(x)  See  the  plea,  ante,  999,  and  the  pre' 
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And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  Replica. 
abort  pleaded,  and  of  which  he  hath  put  himself  upon  the  country,  doth  tlon  (to 
the  like ;  and  because  the  said  defendant  hath,  as  to  the  [first  and  second]  fessuag"1' 
counts  of  the  said  declaration,  confessed  the  said  action  of  the  said  plain-  causes  of 
tiff,  the  said  plaintiff  prays  judgment  for  his  damages  by  him  sustained  on  ^^a?nin 
occasion  of  the  committing  thereof  to  be  adjudged  to  him,  &c.  and  there-  counts, 
upon  it  is  considered  by  the  court  here,  that  the  said  plaintiff  ought  to  and  gener- 
recover  against  the  said  defendant  his  damage  by  him  sustained,  by  rea-  Jjjjyjj^ 
son  of  the  committing  of  the  said  grievances  in  the  said  [first  and  second]  taking 
counts  mentioned,  but  because  it  is  unknown  to  the  court  here,  what  dam-  judgment 
ages  the  said  plaintiff  bath  sustained  on  occasion  thereof,  and  because  it  is  f0°fJ^^s 
convenient  and  necessary  that  there  be  but  one  taxation  of  damages  in  confessed, 
this  suit,  therefore  let  such  taxation  and  the  giving  of  judgment  in  this  be-  and  simiU- 
half  he  stayed,  until  the  trial  of  the  issue  above  joined  between  the  parties  ^J^Jj^ 
aforesaid,  and  as  well  to  try  the  said  issue  as  to  inquire  what  damages  the  and  award 
said  plaintiff  hath  sustained  on  occasion  of  the  committing  of  the  saidgriev-  of  venire, 
ances,  in  the  said  [first  and  second]  counts  of  the  said  declaration  men-  ^X4ueas 
turned,  let  a  jury  thereupon  come,  «c.  to  assess 

damages, 

[Similiter  to  the  general  issue,  as  ante,  1144.] — And  as  to  the  said  ^J^^  °* 

pleas  of  the  said  defendant,  by  him  [secondly  and  thirdly]  above  pleaded,  confessed 

the  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  said  defend-  (?)• 

ant  in  those  pleas  above  alleged,  ought  not  to  be  barred  from  having  and  jasnfring 

maintaining  his  aforesaid  action  against  the  said  defendant,  in  inspect  of  words  de 

the  grievances  in  the  introductory  part  of  those  pleas  mentioned ;  because  **?"***  (*)• 

he  saith,  that  the  said  defendant,  at  the  said  time  when,  &c.  in  the  said 

[first  and  second]   counts  mentioned,  of  his  own  wrong,   and    without 

the  cause  by  the  said  defendant,  in  his  said  [second  and  third]  'pleas,  or  [  *1187] 

either  of  them  respectively  mentioned,  did  commit  the  said  grievances  in 

the  introductory  part  of  those  pleas  mentioned,  in  manner  and  form  as  the 

said  plaintiff  hath  above  thereof  complained  against  the  said  defendant,  to 

wit,  at,  &c.  (venue)  aforesaid.    And  this  the  said  plaintiff  prays  may  be 

inquired  of  by  the  country,  &c. 
^  J  JJ  KepUca- 

And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  defendant  [lastly]  plea  in 

above  pleaded,  say,  that  by  reason  of  any  thing  above  pleaded  by  the  said  trover,  that 

defendant  in  that  respect,  "they  ought  not  to  be  barred  from  having  their  hadS^ 

said  action  against  him,  because  they  say,  that  the  said  L.  at  the  time  of  notabiliam 

his  death,  had  not  any  goods,  chattels,  rights,  or  credits,  to  the  value  of  sera*}  di- 

oceses) 

-  averring 

(a)  See  plea  and  notes,  ante,  1031.  the  forms  and  law,  1  Saund.  244,  n.  7.  iHma  wto. 

(b)  See  the  pleas,  ante,  1031  to  1040,  and       (c)  See  the  plea,  and  notes,  ante,  1040*        bitia  in  one 

diocese  (c). 
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£ —  in  the  diocese  of  [Chester,]  aforesaid,  as  by  the  said  plea  is  abort 
supposed.    And  this  they  pray  may  be  inquired  of  by  the  country,  &c. 


[  1188]  *PLE AS  IN  BAR,  IN  REPLEVIN. 


*  And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him 

1° Salter  [*"**]  at)oye  ptautod?  and  whereof  he  hath  pat  himself  upon  the  country, 

(a). 

2.  Com-  And  the  said  plaintiff  as  to  the  said  avowry  of  the  said  defendant,  saith, 
mentor  a  t^afc  *^e  "^  defendant  by  reason  of  any  thing  by  Urn  in  that  avowry 
plea  in  bar  above  alleged,  ought  not  to  avow  the  taking  of  the  said  cattle,  [or,  "  goods 
to  an         and  chattels,"  as  in  the  declaration,]  in  which,  &c.  and  unjustly,  &c.  be- 

3.  The  like     And  the  said  plaintiff  as  to  the  said  cognizance  of  the  said  defendant, 
to  a  cogni-  saith,  that  the  said  defendant,  by  reason  of  any  thing  by  him  in  that  cog- 
281106  (0-   nizance  above  alleged,  ought  not,  as  bailiff  of  the  said  E.  F.  to  acknow- 
ledge the  taking  of  the  said  cattle  [or,  "  goods  and  chattels,"  as  in  the 
declaration,]  in  the  said  place  [as  in  the  declaration,"]  in  which  said  place 

as  in  the  declaration,]   in  which,  &c.  and  justly,  &c.  because  he  saith, 
it,  &c. 


[as 

thai 


4.  The  like  And  the  said  plaintiff  as  to  the  said  avowry  and  cognizance  of  the  said 
t0"*  C.  D.  and  E.  F.  by  them  [first]  above  made,  saith,  that  by  reason  of  any 
andcogni-  thing  therein  alleged,  the  said  0.  D.  in  his  owp  right  ought  not  to  avow, 
zance.        that  the  said  E.  F.  as  bailiff  of  the  said  C.  D.  ought  not  to  acknowledge 

the  taking  of  the  said  cattle,  goods,  and  chattels,  fas  in  the  declaration,] 
in  the  said  place  [as  in  the  declaration,]  in  which,  &c.  and  justly,  &c 
because  he  saith,  that,  &c. 

# 

5.  Com-  And  for  a  further  plea  in  this  behalf  to  the  .  said  avowry  [or,  "  cogni- 
mence-  zance,"]  of  the  said  C.  D.  the  said  plaintiff  by  leave  of  the  court  hers 
*w°piea  &r  thi8  pun?086  fiwt  had  and  obtained,  according  to  the  form  of  the  stat- 
in bar,  by  ute  in  such  case  made  and  provided,  saith,  that  the  said  C.  D.  by  reason 
leave,  fee.  0f  any  thing  in  his  said  avowry  [or,  cognizance,"]  alleged,  'ought  not 
[  *1189]  to  avow,  [or,  "  as  bailiff  of  the  said  E.  F.  ought  not  to  acknowledge,"] 

the  taking  of  the  said  cattle,  goods,  and  chattels,  [as  in  the  declaration,] 
of  the  said  plaintiff,  in  the  said  place,  [as  in  the  declaration,]  in  which, 
&c.  and  justly,  &c.  because  he  saith,  that,  &c. 

6.  Coneln-    •  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  fcc. 

siontothe 

country.  ra\  See  the  plea,  ante,  1042.  Morg.  593. 

(b)  See  forms,  Plead.  A.  420,  476,  483,—       (cjf  See  a  form,  Plead.  A.  472. 
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And  this  the  said  plaintiff  is  ready  tor  verify,  wherefore  inasmuch  as  the        i* 
said  defendant  hath  above  acknowledged  the  taking  of  the  said  oattfe,  °^f*B^" 
[goods,  and  chattels,  ae  in  the  declaration,]  in  the  said  plate,  [ae  in  l^wfa 
the  declaration,]   in  which,  &c.  he  the  said  plaintiff  prays  judgment  avenfica- 
and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining  the  same, tion  (<*)• 
to  be  adjudged  to  jam,  &c. 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  8.  Tho  like 
said  C.  D.  in  his  own  right  hath  avowed,  and  the  said  E.  F.  as  bailiff  of  ^^y 
the  said  C.  D.  hath  acknowledged  the  taking  of  the  said   [cattle,]  goods,  andcogni- 
and  chattels,  in  the  said  place  in  which,  &c.  he  the  said  plaintiff  prays  zance. 
judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining 
thereof,  to  be  adjudged  to  him,  &c. ' 

[Commencement  of  plea  in  bar,  ae  ante  1188,  $f<?.] — Beoause  he  saith,  roR  REWT# 
that  the  said  plaintiff  for,  "  E.  F."]  did  not  hold  or  enjoy  the  said  [dwel-  5S££ 
ling-house]  in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  the  mise  (e). 
said  C.  D.  [or,  "  the  said  G.  H."]  under  the  said  supposed  demise  there* 
of,  in  the  said  avowry  [or,  "  cognizance,"]  mentioned,  in  manner  and 
form  (/)  as  the  said  0.  D.  hath  above  in  his  said  avowry  [or,  "  cogni- 
sance,"] in  that  behalf  alleged.    And  this  the  said  plaintiff  prays  may  he 
inquired  of  by  the  country  (J),  &c. 

'[Commencement  of  plea  in  bar,  ae  ante,  1188.] — Because  he  saith,  [#1190] 
that  no  part  of  the  said  supposed  rent,  in  the  said  avowry  [or,  "  cogni-  No  rent  in 
aance/*]  mentioned,  was  of  is  in  arrear,  from  the  said  plaintiff  to  the  «rear(*). 
said  C.  D.  [or,  "  G.  H."]  in  manner  and  form  as  the  said  G.  D.  hath, 
in  his  said  avowry  [or,  "  cognizance,"]  in  that  behalf  alleged.    And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

9 

[Commencement  of  plea  in  bar,  ae  ante,  1188.] — Because  he  saith,  that  ?"** dc- 
the  said  0.  D.  at  the  said  time  when,  &c.  was  not  the  bailiff  of  the  said  ^°aot 
E.  F.  in  manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  cog-  bailiff  (i). 
nizance  in  that  behalf  alleged.    And  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country  (i),  &c. 

(d)  See  form,  Plead.  A,  573,  478,  484.-2  647.-8  P.  &  B.  416,  S.  C.  In  replevin, 
Rich.  C.  P.  342,  354.— Morg.  594,  5, 7.  the  defendant  avowed  that  he  demised  the 

(e)  As  to  this  plea  in  bar;  see  1  Sannd.  close  in  which,  4tc.  (amongst  other  things) 
347  c  n.  4. — 2  Leon.  169.  Under  this  plea  to  A.  B.  and  because  the  cattle  were  there;, 
in  bar,  when  the  party  distraining  claims  he  distrained  them  for  rent  in '  arrear.  The 
derivatively  from  the  lessor,  the  plaintiff  plaintiff  pleaded  In  bar  that  the  cattle  were 
may  dispute   the  derivative   title,  6  Taunt,  not  levant  and  couthant  upon   the   close   in 


202.    Bat  generally  the  plaintiff  cannot  dis-  which,  &c.    It  was  held,  on  demurrer,  that 

pate  his  landlord's  title  :  see  the  cases  in  1  this  plea  was  b*d,  first f  for  not  showing  how 

Chit.  jun.  on  Contracts,  99. — 9  B.  &  C.  245.  the  cattle  came   upon  the  land ;    secondly, 

—8  B.  &  C.  471.    If  the  tenant  (plaintiff)  for  not  stating  that  they  were  not  levant  and 

has  paid  the  rent  to  a  superior  landlord  un-  couehant  upon  any  part  of  the  lands  demised, 

der  a  threat  of  distress,  he  should  plead  spe-  (/)  These   words   always   embrace   the 

dally,  6  Taunt.  524.    The  above  plea  dis-  terms  of  the  tenancy,  as  stated  in  the  avow- 

putes  the  tenancy,  as  stated  in  the  avowry,  ry  j  see  6  Bingh.  107. 

If  the  plaintiff  succeeds  on   this   plea,  the  -    (g)  This   conclusion   to   the   country   is 

Slea  of  rien  en  arrere  is  immaterial.  2  B.  proper,  Morg.  593. — 1  Saund.  153. — Ld. 
c  A.  546.  Infancy  may  be  pleaded  with  Kaym.  641. 
this  plea  or  the  plea  of  rien  en  arrere.  5  (A)  Ante,  1189,  note  e,  A  ptea  of  dis- 
Taunt.  340. — 1  Marsh  74>  S.  C.  Unless  tress  should  aver  that  satisfaction  was  had 
there  be  an  actual  demise  to  the  tenant  at  a  out  of  it,  4  Moose,  409. — 5  Id.  542. 
fixed  rent,  the  landlord  cannot  distrain,  but  (t)  See  ante,  1189,  n.  e.  Evidence  of  a 
must  sue  for  use  and  occupation,  %  Taunt,  subsequent  ratification  and  approval  of  the 
148<— 5  B.  fe  A.  322 ;  and  such  a  defense  is  act  will  he  sufficient,  although  no  prior  cam- 
available  under  this  plea,  mandwas  given,  11  Mod.  112.  Vin.  Ab. 
In  the  case  of  Jones  v.  Powell,  5  B.  &  C.  Bailiff.  P. 
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for  rent.  [First  plea  in  box  denying  the  demise,  as  ante,  1189 ;  second  plea,  com- 
jftrt  the  mmcementy  as  ante  (£),  1188] — Because  he  satth,  that  by  the  said  sup- 
thedenus/  P086^  demise  in  the  said  [cognizance]  mentioned,  he  the  said  T*.  W.  did  de- 
parted with  mise  and  grant  the  said  dwelling-house  in  whicfi,  &o.  unto  the  said  {dam- 
an his  in-  tiff  for  all  the  residue  and  remainder  of  his  the  said  T.  W.'s.  estate,  term, 
thepremi-  ^  interest,  of  and  in  the  said  dwelling  house  in  which,  kc.  and  that  the 
ses,  Wv-  said  T.  W.  had  not  then  or  at  the  said  time  when,  &c.  or  at  any  time 
mg  no  re.  during  the  said  supposed  demise  to  the  said  plaintiff  any  reversionary  es- 
embUne  tot6*  term,  or  interest,  of  or  in  the  said  dwelling-house  in  wfeich,  &c. 
him  to  <L-  or  any  part  thereof,  expectant,  or  to  take  effect  upon,  or  at  any  time  after 
train  (*)•  the  expiration  of  the  term  granted  to  the  said  plaintiff  by  the  said  sup- 
posed demise.  And  this  the  said  plaintiff  is  ready  to  verify,  &c. — [Con- 
clude as  ante,  1189.] 

Payment        [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saitfc, 

wo^nd*     ftat  the    8aid  °*   D#   *°m   Ae ^  °f ^*   D- alld   fir0m 

landlord     thence  for  a  Jong  space  of  time,  to  wit,  from-  thence,  until  and  upon  the 

(/). <Jay  of A.  D. herd  the  said  [dwelling-house]  in  which, 

fto.  as  tenant  thereof  to  one  E.  F.  at  and  under  a  certain  yearly  rent,  to 
wit,  the  yearly  rent  or  ram  of  £ —  of  lawful,  &c.  to  be  paid  at  the  four 
most  usual  feasts,  or  days  of  payment  of  rent  in  the  year,  that  is  to  say, 
£*1191]  &c.  [here  enumerate  the  quarterly  *days  of  payment]  by  even  and  equal 
portions.    And  the  said  plaintiff  further  saith,  that  before  the  said  time, 

when,  &c.  to  wit,  on  the day  of  ■         A.  D. and  on  divers 

other  days  and  times  between  that  day  and  the day  of A.  D. 

■  ■  divers  sums  of  money  of  the  said  yearly  rent,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  JB— 7  of  like  lawfyl.  money,  be- 
came and  were  due  and  in  arrear  from  the  said  C.  D.  to  the  said  E.  F. ; 
and  thereupon  the  said  E.  F.  on  divers  days  and  tunes,  after  the  said  sev- 
•  eral  days  and  times  when  the  said  several  sums  of  money- so  due  and  in 
arrear  as  aforesaid,  and  before  the  said  time  when,  &c.  required  payment  of 
the  said  several  sums  of  money  so  due  and  in  arrear  as  aforesaid,  of  the 
said  plaintiff  as  being  the  occupier  of  the  said  [dwelling-house]  in  which, 
Ac.  and  thereupon  the  said  plaintiff,  in  order  to  prevent  the  goods  and 
chattels  at  the  said  several  times  being  in  the  said  [dwelling-house]  in  which, 
Ac*  from  feeing  distrained,  at  the  said  several  times  when  the  said  plain- 
tiff was  so  required  as  aforesaid,  paid  the  said  several  Bums  of  money 
so  due  and  in  arrear  from  the  said  C.  D.  to  the  said  E.  F.  as  aforesaid, 
which  said  several  sums  of  money,  so  paid  by  the  said  plaintiff  to  the 
said  E.  F.  as  aforesaid,  greatly  exceed  the  amount  of  the 
rent  due  and  in  arrear  from  him  the  said  plaintiff  to  the  said  C. 

(*)  Vide  2  Wils.  375.-5  Bingh.  25.    If  to  a  certain  sum  had  been  from  time  to  timt 

the  landlord  demised  the  whole  of  his  inte-  duly   assessed   and  rated  upon   the  premises 

rest  in  the  premises,  he  has  no  right  to  dia-  for  land-tax,  and  from  time  to  time  paid  Jjr 

train,  id.  the  plaintiff,  wherefore  he  deducted   the   tmi 

(I)  See  4  T.  B.  511.  Payment  of  a  land-  sum,  being  the  amount  of  the  tax  to  mhitk 
tax,  Dougl.  824,  625 ;  and  see  6  Taunt.  624.  the  defendant,  as  landlord,  was  liable  to  bear 
— 2  Marsh.  220. — Ante,  vol.  i.  Index,  "Re-  in  respect  of  the  rent,"  was  held  bad,  for  noc 
plevin."  An  allegation  of  payment  of  land-  stating  the  specific  periods  for  which  the  re- 
lax and  paying  rates  for  any  period  preced*  spective  sums  were  assessed  or  paid,  and  in 
ing  the  current  year,  is  no  plea  in  bar  to  an  not  stating  that  the  payment  was  made  after 
avowry  for  rent  im  arrear,  1  B.  &  B.  37. — 3  the  rent  distrained  for  had  accrued  or  was 
Moore,  287,  S.  C. ;  and  a  plea  im  bar  stat-  accruing,  3  B.  &  A,  516.  As  to  a  pleaof  pay- 
ing, "that  divers  turns  of  montu  amomrmg  meat  of  property-tax,  see  1 B.  dc  A.  123. 
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D.  ia  maimer  and  form  as  the  said  C.  D.  hath  above  in-  his  said  avowry  io&  rent. 
in  that  behalf  alleged.    And  this,  &c. — [Conclude  as  ante,  1189,  seventh 
farm.'] 

And  the  sai^  plaintiff,  as  to  the  said  [cognizance]  of  the  said  0.  D.  by  No  rent  ia 
him  above  made,  saith,  that  the  said  C.  D.  ought  not,  by  mson  of  any  axear  y ' to 
thing  in  that  [cognizance]  alleged,  to  -acknowledge  the  taking  of  the  said  J^>^ 
[goods  and  chattels]  in  the  said  [place]  in  vrhich,  &c.  and  justly,  &c.  be-  to  the  res- 
uause  as  to  the  sum  of  £ —  parcel  of  the  said  rent  in  the  said  [cognizance]  Wue  (**>• 
alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said  plaintiff  to  the 
said  E.  F.  the  said  plaintiff  saith,  that  no  part  of  the  said  sum  of  <£—  at 
the  said  time  when,  &c.  was  in  arrear  in  manner  and  form  as  the  said  0. 
D.  hath  in  his  said  [cognizance]  above  alleged.    And  this,  *  the  said  plain-  [•1192] 
tiff  prays  may  be  inquired  of  by  the  country,  &c.    And  as  to  the  sum  of 
£ —  residue  of  the  said  rent  or  sum  of  £ —  in  the  said  [cognizance]  alleged 
to  be  due  and  in  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  E. 

F.  the  said  plaintiff  saith,  that  after  the  said  — —  day  of A.  D. 

(day  when  the  rent  fell  due)  and  before  the  said  time  when,  &c.  to  wit,  on 

the day  of in  the  year  aforesaid,-  at,  &c.  (venue)  aforesaid,  the 

said  plaintiff  tendered  and  offered  to  pay  to  the  said  E.  F.  [or,  "  to  Q. 
H.  then  and  there  being  the  bailiff  of  the  said  E.  F.  and  by  him  duly  au- 
thorized to  receive  the  said  rent,  and  make  the  said  distress  (»),"]  the  said 
amp  of  X—  which  the  said  E.  F.  then  and  there  refused  to  accept  and 
receive  of  and  from  the  said  plaintiff ;  and  that  after  the  said  tender,  and 
before  the  said  distress  was  so  made  and  taken  as  aforesaid,  no  request  of 
demand  of  the  said  sum  of  £ —  was  ever  made  by  or  on  the  behalf  of  the 
said  E.  F.  And  this,  &c. — [Conclude  with  a  verification,  a*  ante,  1189, 
seventh  form.'} 

[Commencement  of  plea  in  bear,  as  ante,  1188] — Because  he  saith,  first  Eviction 
the  said  defendant,  after  the  making  of  the  said  demise  in  the  said  first  (*)• 
avowry  mentioned,  and  before  any  part  of  the  said  rent  therein  mentioned 
became  due  or  in  arrear,  to  wit, on,  &c.  A.  D.  ■■  ■  >  in  the  county  afore- 
said, with  force  and  aims,  &o.  entered  into  [ar  certain  messuage  or  dwelt 
tag-house,  parcel  of]  the  said  demised  premises  in  the  said  [avowry]  al- 
leged to  have  been  demised,  in  and  upon  the  possession  of  the  said  plaintiff 
thereof,  and  him  the  said  plaintiff  from  his  possession  thereof  ejected,  ex- 
pelled, put  out,  and  amoved,  and  kept  and  continued  the  said  plaintiff  so 
ejected,  expelled,  put  out,  and  amoved  from  his  possession  thereof,  from 
thence,  until  and  upon  and  after  the  said  -  ■■»  day  of  ■  ■  A.  D.  — — . 
And  this,  Ac. — [Conclude  with  a  verification,  as  ante,  1189,  seventh 
form.']  9 

[Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,    tumm 
that  the  said  [place,  as  in  the  declaration  in  which,  &c.  now  is,  and  at   FBAAAirF^ 
the  said  time  when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  plain-  ry°d!taage 

feasant  by 

Jm)  As  to  this  plea,  see  ante,  1018,  note,  notes,  ante,  993 ;  and  1  Saund.  204,  n.  2.       freeholder, 
:  Rep.  147  a.— Clift.  Ent.  646.    Com.  Dig.        (p)  See  the  avowry,  ante,  1068.    As  to  denial  of 

3  K.  20.    See  a  plea  of  tender  on  the  land,  this  plea  in  bar,  see.  2  Saund.  206  a,  n.  22.  his  title 

ante,   1018,  and  Morg.  595,  6,  7.    See  an-  —Com.  Dig.  Pleader,  3  K.  22.— 1  Co.  64  a.  (p). 

other  plea,  4  Taunt.  549.  If  there  be  any  doubt  as  to  the  plaintiff  be- 

(n)  Query,  if  this  averment  be  sufficient,  iug   a  freeholder,  the  plea  in  bar   should 

wee  6  Hep.  76  a. — Cro.  Eliz.  813.    Bol.  Rep.  merely  traverse  the  defendant's  title  vith- 

268. — Gilb.  Distress,  88.  Bac.  Ab.  Tender.  out  stating  the  plaintiff's,  which  in  all  cases 

(o)  See  the  pleas  of  eviction,  and  the  is  sufficient. 
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DAiudB    tiff,  and  not  the  close,  soil,  and  freehold  of  the  said  defendant,  [or, " 6. 
feasant,  jj  » -j  -Q  manner  aiMi  form  gg  the  said  .  defendant  hath  above  in  his  said 

'  avowry,  [or,  "  cognizance/']  in  that  behalf  alleged.    And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

To  avow  [  Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that 
fe^nt*by  the  said  E.  F.  in  the  said  avowrfy  [or,  "  cognizance,"]  mentioned,  did  not 
tenant,  demise  the  said  [place]  in  which,  &ts.  to  the  said  defendant,  in  manner 
traverse  of  and  form  as  the  said  defendant  hath  above  in  his  said  avowry  in  that  be* 
q^w.n.  half  alleged.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  Hie 
country,  &c« 

To  an  [  Commencement  of  plea  in  bar  as  ante,  1188.1 — Because  he  saith,  that 

damage  l°ng  before  the  said  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  (venue)  afore- 
feasant  by  said,  the  said  defendant  demised  the  said  place  in  which,  &c.  with  the  appur* 
freeholder   tenancea,  to  the  said  plaintiff,  to  have  and  to  hold  the  6ame  to  the  said  plain- 

•  holder,  that  ti^i  f*°m  &e day  °f *n  ^e  year  l*8*  aforesaid,  for  one  year  then 

defendant  next  following,  and  fully  to  be  complete  and  ended,  and  so  from  year  to 
jtaused  jear  for  go  }0Qg  time  as  the  said  defendant  and  plaintiff  should  respective- 
to  piaimiir  ly  please ;  by  virtue  of  which  said  demise,  the  said  plaintiff,  *long  before 

if).  the  said  time  when,  &c.  to  wit,  on,  &c.  last  aforesaid,  entered  into  the 

*1196]  eaad  [place]  in  which,  &c.  with  the  appurtenances,  and  became,  and  until 
and  at  the  said  time  when,  &c.  was  possessed  thereof,  and  being  so  pos- 
sessed thereof,  the  said  plaintiff  afterwards,  and  during  the  continuance  of 
the  said  tenancy,  and  before  the  said  time  when,  &e.  to  wit,  on,  &c.  put 
the  said  cattle  in  the  said  declaration  mentioned,  into  the  said  place  in 
which,  &c.  to,  feed  and  depasture  on  the  grass  there  then  growing,  and 
which  said  cattle  were  lawfully  in  and  upon  the  said  [place]  in  which,  &c 
feeding  and  depasturing  on  the  grass  there  then  growing,  from  thence  un- 
til the  said  defendant,  of  his  own  wrong,  -at  the  said  time  when,  &c.  dur- 
ing the  continuance  of  the  said  tenancy,  took  the  said  cattle  in  the  said 
declaration  mentioned,  in  and  upon  the  said  [place]  in  which,  &c.  and 
detained  the  same  against  sureties  and  pledges,  until,  &c.  in  manner  and 
form  as  the  said  plaintiff  hath  above  complained  against  him  the  said  de- 
fondant.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1189, 
seventh  form.'] 

ryfor dis-  [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that 

tress  dam-  the  said  plaintiff,  before  and  at  the  said  time  when,  &c.  was  lawfully  pes- 

&ge  \ht  8es86<*  °f  ^  *B  a  cert*"1  cl<**>  &<*•  [state  the  plaintiff9 s  possession  of  the 

plaintiff's  adjoining  close,  and  tike  obligation  of  the  occupier  of  loons  in  quo  to  repair  the 

cattle  es-  fence,  arid  that  the  fence  was  out  of  repair,  and  that  plaintiff's  cattle  there' 

caped  into  ty  &oaped  into  locus  in  quo,  as  in  the  form,  ante,  1108,  and 2  Sound.  284, 
through*™  285 ;  1  Taunt.  529  ;  and  after  stating  such  escape,  proceed  as  follows:]* 

the  defect  and  remained  therein  until  the  said  defendant,  before  the  said  plaintiff  had 

^h^hA  or  could  have  any  notice  that  the  said  cattle  were  in  the  said  place  in 

occupier  ^^ 

ought  to         (?)  See  the  avowry,  ante,  1058.  780.    When  the   occupier   of  the  locus  » 

have  re-  (f )  The  demise  must  he  stated  according  quo  is  bound  to  fence  against  an  highway, 

paired  (A    to  the  facts;  see  forms,  ante,  1058,   1102.  seethe  form  and  law,  2  Hen.  Bl.  527  .—3 

As  to  the  demise  being  found  variant,  see  Wils.  126.    The  above  form  will  also  serve 

Hob.  72,  3.  as  a  plea  in  bar  to  an  avowry  for  rent,  and 

(s)  See  the  form  and  law,  2  Saund.  284  should  be  pleaded,  see  2  Saund.  284  c— 5. 

c,  285,  n.  4.  289,  n.  7.— Plead.  A.  476,  7,  8 :  B.  &  C.  647.— S  D.  &  R.  416,  S.  C. 

and  the  notes  to  the  form,  ante,  1103  and 
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which,  fce.  (i)  to  wit,  at  the  said  time  when,  &c.  of  his  own  wrong,  took    damage 
the  said  cattle  in  the  said  place  in  which,  &c.  and  unjustly  detained  the  FE^SANT- 
same  against  sureties  and  pledges,  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  the  said  defendant.    And  this,  &c. 
— [Conclude  with  a   verification,  as  ante,  1189,  seventh  form;  see  2 
Saund.  285  a.] 

['Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  [*1197] 
that  the  said  [field  or  place  ]  called,  &c.  now  lieth,  and  at  the  said  time  ™.  like> 
when,  Ac.  did  lie,  and  from  time  whereof  the  memory  of  man  is  not  to  the  Madam's6" 
contrary,  hath  lain  contiguous  and  next  adjoining  on  one  side  thereof  to  a  oer-  obligation 

tain  [field  or  place]  called,  &c.  situate  and  being  in  the  said  parish  of to  keen  a 

in  the  county  of and  separated  and  divided  therefrom  by  a  certain  hedge  f^ 

or  fence,  and  in  which  said  hedge  or  fence,  long  before  and  at  the  said  time 
when,  &c.  there  was  and  still  is  a  certain  gate  and  gateways  leading  from  and 
out  of  the  said  [field  or  place]  called,  &c.  into  the  said  [field  or  place]  called, 
&c.  in  which,  &c. ;  and  the  said  plaintiff  further  saith,  that  the  said  defend- 
ant, and  all  other  the  tenants  and  occupiers  of  the  said  [field  or  place]  call- 
ed, &c.  in  which,  &c.  for  the  time  being,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  repaired  and  maintained,  and  have  been 
used  and  accustomed  to  repair  and  maintain,  and  of  right  ought  to  have  re- 
paired and  maintained,  and  still  of  right  ought  to  repair  and  maintain  the 
said  gate  or  gateway  in  the  said  hedge  or  fence  between  the  said  [field  or 
place]  called,  &o.  in  which,  &c.  and  the  said  [field  or  place]  called,  &c. 
as  often  as  occasion  hath  required,  and  to  keep  the  said  gate  or  gateway  in 
the  said  hedge  or  fence  shut  and  fastened,  to  prevent  the  escape  of  cattle 
from  and  out  of  the  said  [field  or  place]  called,  &o.  into  the  said  [field  or 
place]  called,  &c.  in  which,  &c. ;  and  the  said  plaintiff  further  saith,  that 
before  and  at  the  same  time  when,  &c.  he  the  said  plaintiff  was  lawfully 
possessed  of  and  in  the  said  [field  or  place]  called,  to.  and  being  so  pos- 
sessed thereof,  he  the  said  plaintiff,  a  little  before  the  said  time  when,  &c. 
put  the  said  cattle  in  the  said  declaration  mentioned,  (the  same  being  the 
cattle  of  the  said  plaintiff,)  into  the  said  [field  or  place]  called,  &c.  to  feed 
and  depasture  the  grass  there  growing  and  being,  as  it  was  lawful  for 
him  to  do  for  the  cause  aforesaid  ;  and  the  said  plaintiff  further  saith,  that 
afterwards,  and  a  little  before  the  said  time  when,  &c.  because  the  said  gate 
in  the  said  hedge  or  fence,  between  the  said  [field  or  place]  called,  &c.  in 
which,  &c.  and  the  said  [field  or  place]  called,  &c.  was  open,  and  not  shut 
and  fastened,  the  said  cattle  in  the  said  declaration  mentioned,  at  the  said 
time  when,  &c  strayed  and  went  without  the  knowledge  and  against  the 
will  of  the  said  plaintiff,  from  *and  out  of  the  said  [field  or  place]  called,  [*1198] 
&c.  into  the  said  [field  or  place]  called,  &c.  in  which,  &c.  and  remained 
therein  until,  k&— [Conclude  as  in  the  preceding  form,  ante,  1196, 
from  the  asterisk.] 

[Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  The  like 
the  said  place  in  which.  &c.  before  and  at  the  said  time  when,  fcc.  and  thal^ 

*  7  *  mi  quo  ad* 

285,1 


As  to  this  allegation,  see  2  Saund.       (»)  See  the  note  to  the  last  form. 
>,'n.  1 ;  but  see  form,  PI.  A.  476,  7,  8, 
which  omits  it. 
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damaok  from  time  whereof  tbe  memory  of  man  is  not  to  the  contrary,  hath  been 
feabawt.  aD(j  stiH  is,  contiguous  and  next  adjoining  to  a  certain  common  or  waste, 
joins  a  situate,  lying,  and  being,  in  the  parish  aforesaid  in  the  county  aforesaid, 
common  and  that  the  said  defendant,  and  all  other  the  tenants  and  occupiers  of  the 
plaintiff*  ^^  cl°se>  m  which,  &c.  for  the  time  being,  from  time  whereof  the  mem* 
had  right  ory  of  man  is  not  to  the  contrary,  hitherto  of  right  have  maintained  and  re- 
of  com-  paired,  and  until  the  neglect  hereinafter  mentioned  have  been  used  and  ac- 
thauhe^  CQSfc°med  to  maintain  and  repair  the  fence  between  the  said  close,  in  which, 
cattle  es-     &c.  and  the  said  common  or  waste  called  ,  when,  and  as  often  as  oc- 

caped         casion  hath  required,  and  should  require,  to  prevent  cattle  lawfully  being  in 

defect  of     an(*  uP°n   ^e  8a^  common  or  waste  called ,  from  escaping  from  and 

fence  be-  out  of  tbe  same  into  the  said  close,  in  which,  &c.  And  the  said  plaintiff 
tween  the  farther  saith  that,  &c.  [Here  state  the  seisin  in  fee  and  prescriptive  rigid 
andflocttj  °f  commoni  as  an**>  1059.  If  by  a  copyholder,  state  the  copyhold  and 
in  quo,  right  of  common,  as  ante,  1111.  Or  if  die  plaintiff  be  a  tenant,  state  the 
which  de-  demise,  as  ante,  1102,  1058,  or  560,  and  then  proceed  as  follows  .•]  and 
ough^to  being  so  possessed  thereof,  he  the  said  plaintiff  afterwards,  and  before  the 
have  re-  said  time  when,  &c.  to  wit,  on  the  said  ■  ■  day  of  •■  ,  pot  his  said 
paired  (w).  cattle  in  the  said  declaration  mentioned,  the  same  then  and  there  being  his 
owto  commonable  cattle  levant  and  couchant,  in  and  upon  tbe  said  messuage, 
lands,  and  premises,  with  the  appurtenances  of  the  said  plaintiff,  into  the 

said  common  or  waste  called ,  to  depasture  the  grass  there  then  grow- 

ing,  and  to  use  his  said  common  of  pasture  there,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  and  the  said  cattle  remained  there,  using  the 
said  common  or  pasture  there,  until  the  escape  thereof  hereinafter  mention- 
ed ;•  and  because  tho  said  fence,  between  the  said  common  or  waste  called, 
&c.  and  the  said  close,  in  which,  &c.  before  and  at  the  said  time  when,  &c. 
was  ruinous,1  broken  down,  insufficient,  and  in  decay  for  want  of  necessary 
[  *1199]  repairing  *aud  amending  thereof,  tbe  said  cattle  of  tho  said  plaintiff  in  the 
said  declaration  mentioned,  a  little  before  the  said  time  when,  &c.  to  wit, 

on  the  said  — —  day  of A.  D.  ■        aforesaid,  escaped  out  of  the 

said  common  or  waste  called,  4c.  into  the  said  close,  in  which,  &c. 
through  the  said  defeet  of  the  said  fence,  and  remained  therein  until,  &c. 
— [Conclude  as  in  the  form,  ante,  1196,  from  the  asterisk.'] 

To  avowry      [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that, 
^ma^e      &c. — [Here  state  the  seisin  in  fee  and  prescriptive  right  of  common  in  locus 
that  plain-  in  quo,  as  ante,  1059  ;  or  if  by  a  copyholder,  as  ante,  1111 ;  and  if  the 
tiff  had       plaintiff  be  a  tenant  after  the  seisin  and  prescriptive  right  of  common,  state 
aunmon     ^e  ^/WZW  an^  wtoy,  «*  an^  560,  or  1058,  and  proceed  as  follows:]  and 
in  locus  in    the  said  plaintiff  being  so  possessed,  he  the  said  plaintiff  afterwards,  and 
quo  (z).      before  the  said  time  when,  &c.  to  wit,  on  the  day  and  year  in  the  said  dec- 
laration mentioned,  turned  and  put  the  said  cattle,  being  his  own  common- 
able cattle,  levant  and  couchant,  in  and  upon  the  said  [messuage  and  land] 
with  the  appurtenanced,  into  the  said  close,  in  which,  &c.  to  feed  and  de- 
pasture on  the  grass  there  then  growing,  and  to  use  the  said  common  of  pas- 
ture of  the  said  plaintiff  there,  as  he  lawfully  might,  and  the  said  cattle 

(w)  See  the  notes  to  the  form,  ante,  1103,    Suit  at  Law,  241,  2, 3  Plead.— As*  472. 2 
1196,  and  a  form,  Morg.  605.  Rich.  C.  P.  240. 

(x)  See  the  forms,  2  Wils.  269.    Bootees 
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remained  and  continued  therein,  feeding  and  depasturing  on  the  grass  damage 
there  then  growing,  and  using  the  said  common  of  pasture,  until  the  said  FEA9AOT- 
defendant,  of  his  own  wrong,  at  the  said  time  when,  &c.  took  the  said 
cattle  in  the  said  place,  in  which,  &c.  and  unjustly  detained  the  same 
against  sureties  and  pledges,  until,  &c.  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him.  And  this,  &c. — 
{  Conclude  with  a  verification^  as  ante,  1189.} 

[Commencement  of  plea  in  bar,  as  ante,  1188,  seventh  form.'] — Be-Ten<krof 
cause  he  saith,  that  after  the  taking  of  the  said  cattle  in  the  said  place,  in  j^J?e  *m_ 
which,  &e.~by  the  said  defendant,  and  before,  the- impounding  of  the  pounding 
same,  to  wit,  on  the  same  day  and  year  in  the  said  declaration  mentioned,  W- 
in  the  'county  aforesaid,  he  the  said  plaintiff  tendered  and  offered  to  pay  [  *1200] 
to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — ,  of 
lawful  money  of  Great  Britain,  as  amends  for  the   said  damage  done  to 
the  said  defendant  by  the  said  cattle  in  the  said  place,  in  which,  &c.  as 
aforesaid,  and  which  was  then  and  there  sufficient  amends  for  the  same  ; 
which  said  sum  of  <£ —  the  said  defendant  then  and  there  wholly  refused 
to  accept  from  the  said  plaintiff,  and  unjustly  detained  the  said  cattle 
against  sureties  and  pledges,  &c.  until,  &c.  in  manner  and  form  as  the 
eaid  plaintiff  hath  above   thereof  complained  against  the   said  defendant. 
And    this,  &c. — [Conclude    with  a  verification,    as  ante,  1189,  seventh 
form.'] 


— =D©©§=— 
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[Similiter  to  general  issue,  as  ante,  1154,  and  commencement  of  repli-        m 
cation  to  the  special  plea  as  follows  : — [And  the  said  plaintiff  as  to   the  J* 
said  plea  of  the  said  defendant  by  him,  [secondly]    above  pleaded,  as  to  mence- 
the  said  several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  mentof  a 
and  therein  attempted  to  be  justified,  saith,  that  the   said  plaintiff,  by  rea-  {^^"a 
son  of  any  thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  special 
be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  plea  in    • 
the  defendant,  because  he  saith,  that,  &c. — [Here  state  the  subject  matter  ^P*5* 

j?  *r  t  '  1'      n  -  L  called  ore- 

of  the  replication.]  dudi/on. 

And  this  the  said  plaintiff  is  ready  to  verify  ;  wherefore  the  said  plain-  2.  Conclv- 
tiff  prays  judgment  and  his  damages  by  him  sustained,  by  reason  of  the  ^fica^* 
committing  of  the  said  trespasses  to  be  adjudged  to  him,  &c.  tion. 

[Precludi  non,  «t  supra.] — Because  he  saith,  that  the  said  sum  of  To  Plea,°f 

the  amends 
(y)  See  the  forms  of  plea  in  bar  and  re-    held,  that  a  tender  of  amends  made,  while  were  j^ 

plication,    Morg.     603. — Gilb.   Distress   by  they  were  in  the  private  pound,  was  not  too  sufficient 

Hunt.,  286.-8  Co.  147  a.— 3  Lutw.  1596—  late,  4  Bing.  230.  (a\ 

See    1  Campb.  285.— 1    Taunt.   261.    See        (a)  See  pleas,  ante,  1063  to  1066,  and  as  v 

Slea,  ante,  1066.    Where   cattle,  distrained  to  this  replication,  Com.  Dig.  Pleader,  3  M. 

amage  feasant,  were  in  a  private  pound,  36.— 1  Marsh.  220,  and  the  replications  to 

and  the  distrainer  admitted  they  were  about  pleas  of  tender,  ante,  1151  to  1156. 
to  be  forwarded  to  a  public  pound,  it  was 
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in       £ — -  in  the  said  plea  mentioned,  and  thereto  alleged  to  have  been  tendered 

general,  j^y  fae  said  defendant  to  the  said  plaintiff  as  aforesaid,  was  not  sufficient 

amends  for  the  said  trespasses,  in  manner  and  form  as  the  said  defendant 

hath  above  in  his  said  plea  alleged.    And  this  the  said  plaintiff  prays  may 

be  inquired  of  by  the  country,  &c. 

To  a  plea       [Predudi  rum,  as  supra.'] — Because  he  saith,  that  the  trespasses  in  the 

°f  venlwi  sa^  declaration  in  this  action  mentioned,  are  not  the  same  trespasses  as 

£^st  those  in  the  said  last  plea  mentioned,  and  for  and  in  respect  whereof  the 

plaintiff,  said  supposed  judgment  in  the  said  last  plea  mentioned  was  recovered. 

h  *«&•  ^n(*  ^s  ^e  8a^  plftifttiff  prays  may  be  inquired  of  by  the  country,  &c, 

was  for 

same  [Precludi  nan,  as  ante,  1201.] — Because  he  saith,  that  the  said  defend- 

causes  of  ant  at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  cause  by 
^De^njuria  ^m  *n  his  sa^  [second]  plea  sieged,  committed  the  said  several  trespasses 
or  de  son  in  the  introductory  part  of  that  plea  mentioned,  in  manner  and  form  is 
tOTt(U'(h\  ^e  8a^  P**"1^  hath  above  in  his  said  declaration  complained  against  the 
1^12021  8a^  defendant.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by 
■-  -*  the  country,  &c.  ^ 


i.  to  [Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  the  said  defend- 

feasons.   ant  at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  cause 

De  injuria,  by  him  in  his  said  [second]  plea  alleged,  committed  the  said  several  tres- 

sadfd*-'     passes  in  the  said  plea  attempted  to  be  justified,  in  manner  and  form  as  the 

mesne  (c>    said  plaintiff  hath   above  in  the  said    [first]  count  of  his   said  declaration 

complained  against  the  said  defendant.     And  this  the  said  plaintiff  prays 

may  be  inquired  of  by  the  country,  &c. 

To  plea  of  [Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  long  before,  and 
i^„^at  at  the  said  time  when,  &c.  in  the  said  [first]  count  mentioned,  one  E.  F. 
that  e/f.  was  lawfully  possessed  of  a  certain  [dwelling-house]  with  the  appurtenances, 
waspos-  situate  and  being  in  the  [parish]  aforesaid,  and  being  so  possessed  thereof, 
house  and  ^e  sa'^  defendant,  just  before  the  said  time  when,  &c.  in  the  said  [firsi 
that  plain-  count  mentioned,  was  wrongfully  and  unjustly  in  the  said  [dwelling-house,' 
tiff;  as  his  making  a  great  noise  *&nd  disturbance  therein,  and  stayed  and  continued 
BaadTthe  therein  making  such  noise  and  disturbance,  without  the  license  or  consent, 
supposed  and  against  the  will  of  the  said  E.  F.  for  a  long  space  of  time,  to  wit,  until 
assault  to    an(j  at  the  said  time   when,  &c.  in   the  said  [first]   count  mentioned,  and 

turndefeji-  '  L        J  7 

dantout 


i 


d)-  J?)  ^ee   tne   ^orm»  *  Rich.    C.    P.    150.    the  first  assault  in  defense  of  his  possession, 

-•iflAoi  When  this  replication  is  proper,  see  Com.    &c. ;  op   whenever,  in   answer    to  the  de- 


•Iqaq-i   w«en  mis  replication  is  proper,  see  uom.  oec. ;  op    wnenever,   in    answer    10  me  w         j 

Aiii/o  j  j)ig  pieader^  p  18  &zr_i  b.  fe  P.  76.-2  fendaufs  plea  of  son  assault,  he  relies  upca        1 

Bla.    Rep.     1165.— 11    East,    70,    451.— 2  new  matter,  he    should  not  reply  generally 

Camp.  629,  and  ante,  vol.  i.  Index,  "  De-  In-  de  injuria,  but  should  state  such  new  matter, 

juria."    A  replication  de   injuria,  where  it  as  in  the  following  forms,  according  to  the         j 

ought  not  to  be  used,  is  cured  by   verdict,  facts,  and  in  Carth.  280  j  and  2  Bla.  Rep. 

Hob.  76.— Sir  T.  Ravm.  50,  but  it  is  bad  on  1165.— Ante,  vol.  i.  Index,  "  De  Injuria:1 
general  demurrer.— 3  Lev.  65.  (d)  The    general    replication    de   injuria 

(c)  See  the  pleas,  ante,  1067  to  1071,  and  would,  in  this  case,  be  improper,  as  the  as- 

as  to  this  replication  in  general,  see  Co.  Di.  sault  pleaded  by  the  defendant  is  not  here 

Plea.  3  M.  16.  and  F.   18,  &c.   Skin.   387.  denied,  but  confessed  and  avoided.    See  a 

See  forms,  1   Ri.  C.  P.   150—2  Rich.  C.  P.  case  precisely  similar  in  Carth.  280;  and  2 

57.— Plead.  A.  447.     The  replication  may  Bla.  Kep.    1165.— Skin.  387;  and   the  note 

in  general  be  de  injuria  as   m   the   above  to  the  preceding  form,    As  to  stating  the 

form ;  but  when  in  fact  the  plaintiff  made  defense  of  possession,  see  ante,  1073. 
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thereby  then  and  there  greatly  disturbed  and  disquieted  the  said  E.  F.  and  to 
his  family,  in  the  peaceable  and  quiet  possession,  use,  and  enjoyment  of  PEBS0WS- 
the  said  [dwelling-house]  whereupon  the  said  plaintiff,  at  the  said  time 
when,  &c.  in  the  said  [first]  count  mentioned,  as  the  servant  of  the  said 
E.  F.  and  by  his  command,  requested  the  said  defendant  to  cease  his  said 
noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
] dwelling-house]  which  the  said  defendant  then  and  there  refused  to  do; 
whereupon  the  said  plaintiff,  as  such  servant  of  the  said  E.  F.  and  by  his 
command,  gently  laid  his  hands  upon  the  said  defendant  in  order  to  remove 
the  said  defendant  from  and  out  of  the  said  [dwelling-house,]  as  he  law- 
fully might  for  the  cause  aforesaid,  and  which  said  laying  of  hands  by 
the  said  plaintiff  en  the  said  defendant  in  manner  and  for  the  cause 
aforesaid,  was  the  said  supposed  adsault  by  the  said  defendant  iit  his  said 
[second]  plea  mentioned  to  have  been  committed  by  the  said  plaintiff,  and 
thereupon  the  said  -defendant  being  thereby  then  and  there  greatly  irritated 
and  enraged,  at  the  said  time  when,  &c.  m  the  said  [first]  count  mention- 
ed, of  iris  own  wrong  committed  the  said  trespasses  in  the  introductory 
part  of  the  [second]  plea  mentioned,  in  manner  any  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  the  said  defendant.  And  this 
the  said  plaintiff  is  ready  to  verify.  And  the  said  plaintiff  is  also  ready 
to  verify,  that  he  did  not  assault  the  said  defendant  as  in  the  [second]  plea 
mentioned,  elsewhere  than  in  the  said  [dwelling-house]  of  the  said  E.  F. 
Wherefore  he  prays  judgment  and  his  damages  by  him  sustained,  our  oc- 
casion of  the  committing  of  the  said  trespasses  in  the  introductory  part  of 
the  said  [second]  plea  mentioned,  to  be  adjudged  to  him,  &c. 

[Preeludi  non,  as  ante,  1201.] — Because  he  saith,  that  the  said  plain-  To  plea  of 
tiff  long  before  and  at  the  said  time  when,  &c.  in  the  said  [first]  count  met*-  fj^seSoii 
tioned,  was  and  still  is  seised  in  his  .demesne  as  of  fee,  of  and  in  a  certain  of  dose,  as 
close,  with  the  appurtenances,  situate  and  being  contiguous  and  next  ad*  *&te,  1075, 
joining  to  the  said  close  of  the  said  defendant  in  the  said  [second]  plea  Jj^Vad11*' 
mentioned,  and  that  the  said  plaintiff  and  all,  &c.     [Here  etate  the  pre-  right  of 
scriptioe  or  other  right  of  way,  as  ante,  1118,  fra.  and  then  proceed  as  way  over 
follows :]  wherefore  the  said  plaintiff  afterwards,  and  at  the  said  time  when,         09e# 
&c.  in  the  said  [first]  count  mentioned,  was  about  to  put  his  said  cattle 
into  the  said  close  of  the  said  plaintiff  in  the  said  [second]  plea  mentioned, 
to  depasture  the  grass  there  then  growing,  and  then  and  there  endeavored  rf19fll1 
to  open  the  said  gate  in  the  *said  plea  mentioned  in  order  to  lead  his  said  L  ^^"J 
cattle  from  and  out  of  the  said  king's  public  highways  in  and  aloog  the  said 
way  in  the  said  close  of  the  said  defendant  unto  and  into  the  said  close  of 
the  said  plaintiff  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  and 
thereupon  the  said  defendant  at  the  said  time  when,  &c.  in  the  said  [first] 
count  mentioned,  of  his  own  wrong  committed  the  said  several  trespasses 
in  the  introductory  part  of  the  said  [second]  plea  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  above  in  his  said  declaration  alleged. 
And  this,  &c. — [Conclude  with  a  verifieation,  as  ante,  1201,] 

[Similiter  to  the  general  issue,  as  ante,  1144.  To  second  plea  preeludi  ^^^m 
non,  as  ante,  1201.] — Because,  protesting  that  the  said  writ  of  our  said  der  a  tot- 
lord  the  king,  called  a  latitat,  was  not  issued  out  of  the  said  court  of  our  **  ftnd 
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to       aaid  lord  the  king  before  the  king  himself,  directed  to  the  said  sheriff  of 
parsons.    w  de)ivered  to  the  said  sheriff  to  be  executed,  and  that  such  war- 
warrant,     rant  was  not  thereupon  made  by  the  said  sheriff,  or  delivered  to  the  said 
protesting   defendant  in  manner  and  form  as  the  said  defendant  hath  above  in  his  aaid 
of€theS  wrk  [second]  plea  in  that  behalf  alleged ;  for  replication  nevertheless  in  this  be- 
and  war-    half  the  said  plaintiff  saith,  that  the  said  defendant  at  the  said  time  when, 
rant,  and     &c.  in  the  said  [first]  count  of  the  said  declaration  mentioned,  of  his  own 
as  to^hT'  wrong,  and  without  the  residue  of  the  cause  in  his  said  [second]  plea  al- 
residue  of  leged  (/),  [made  the  said  assault  in  the  said  first  count  mentioned,  upon 
thepiea(e).  the  said  plaintiff,  and  pushed,  forced,  and  thrust  the  said  plaintiff  from  and 
out  of  the  said  messuage  or  dwelling-house  in  the  said  first  count  mention- 
ed, into  the  said  street  therein  also  mentioned,  and  while  the  said  plaintiff 
continued  on  the  ground  in  the  said  street,  pulled,  hauled  and  dragged  him 
upon  his  back  through  the  mud  and  dirt  in  and  along  the  said  street,  and 
for  the  distance  and  length  of  way  in  the  said  first  count  also  mentioned, 
and  thereby  hurt,  bruised,  and  wounded  the  said  plaintiff  and  imprisoned 
him  the  said  plaintiff,  and  kept  and  detained  him  in  prison  for  the  said 
[*1205]  'space  of  time  in  the  said  first  count  mentioned;  and  also  at  the  said  time 
when,  &c.  in  the  said  second  count  of  the  said  declaration  mentioned,  rent, 
tore,  damaged,  and  spoiled  the  clothes  and  wearing  apparel  of  the  said 
plaintiff  in  the  said  second  count  mentioned,  to  wit,  at,  &c.  (venue)  afore- 
said,] in  manner  and  {bran  as  the  said  plaintiff  hath,  in  and  by  the  said  [first 
and  second  counts  of]  his  said  declaration,  above  complained  against  the 
said  defendant.    And  this  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 

Kepfcca-  [Precludi  mm,  as  ante,  1201.] — Because  he  saith,  that  the  said  defend- 
X»j°*;.  ant*>  a*  th6  **"!  time  when,  &c.  in  the  said  declaration  mentioned,  of  their 
iVing  on-  own  wrong,  committed  the  said  trespasses  in  the  introductory  part  of  that 
V ZrtiMi*'  ^ea  ^^oned,  to  a  greater  degree,  and  with  more  force  and  violence  than 
battery  ' &  waa  necessary  for  the  purpose  in  that  plea  mentioned,  in  manner  and  form 
and  bruis-  as  the  said  plaintiff  hath  in  and  by  the  said  declaration  complained  against 
mg,  &c     the  8ai(}  defendants.    And  this,  &c. — I  Conclude  with  a  verification,  as 

D6C&J1S6 

plaintiff     <w*k>  1201.] 


attempted 
a  rescue 
that  defen 


[Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  before  the  said 
dant  beat"  times  when,  &c.  and  at  the  time  of  making  the  demise  hereinafter  next 
plaintiff  mentioned,  and  from  thence  hitherto,  one  £.  F.  was  and  still  is  seised 
waTneces-  *n  ^  demesne  as  of  •[freehold  for  the  term  of  his  natural  life,]  of  and  in 
sary  (g).    the  said  out-house  in  which,  &c.  in  the  said  [second]  plea  mentioned,  and 

To  a  plea 

of  distress  ^  j  See  the  plea,  ante,  1083.    Where  pro-        (g )  As  to  the  necessity  of  replying  spe- 

oBm&ge  cesg    OT  warrant  is    stated  in  the    plea,  the  cially,  see  7  Moore,  33. — 2  Campb.  176.— 3 

fowwrt  plaintiff  cannot  reply  de  injuria   generally,  Wils.  20.— 5  B.  &  A.  220.— Ante,  vol.  i. 

™*  *\*\  but  must  either  traverse  the  issuing  of  the  index,  «  Trespass."    As  to  what   evidence 

was  seised  ^rjt;  or  warrant,  or  that  the  trespasses  were  allowed  under,  see  1  Stark.  56. — See  ante, 

of  locus  in  committed  in  due  execution  thereof,  show-  for  pleas,  1083,  &c. 

y»>  anfJ  mS  whv>  Com-  *%■  Pleader,  F.  18,   19,  20,  *  (h)  See  pleas,  ante,  1092,  4.— The  repli- 

demised  &c — i  ]j  &  p  75, — \q  East,  82,  and  some-  cation  de  injuria  is  in  general  sufficient,  ex- 

same  to  times  without  showing  why,  2    Young  fe  cept  where  the  plaintiff  and  defendant  are 

plaintiff,  jer.  304  .  g^d  ante,  vol.  i.  Index,  e  De  In-  tenants  in  common,  or  when  defendant  jus- 

where-    .  j*ria."  tifies  as  servant,  and  this  replication  may 

fore  de*  (/)  Or,  mstead  of  the  long  repetition  be-  often  i>e  useful,  in  order  to  narrow  the  evi- 

fendant  of  tween   the    brackets,    say,    "  committed   the  dence  to  be  adduced  upon  the  trial,  1  East, 

his  own  trespasses  in  the  introductory  part  of  the  said  212. 

V0^       Pk*  nuntioned." 
ccc.  (*). 
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being  so  seized,  long  before  the  said  time  when,  fee.  to  wit,  on  the  * u.  to 

day  of A.  IX the  said  E.  F.  demised  the  said  [outiouse]  in  ™"°*£p 

which,  fee.  in  the  said  [second]  plea  mentioned,  amongst  other  things  to 
the  said  plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff  from 
thenceforth  for  one  whole  year  then  next  following,  and  so  from  year  to 
year  so  long  as  they  the  said  £.  F.  and  plaintiff  should  respectirely  please. 
By  virtue  of  which  stud  demise,  the  said  *plaintiff  afterwards,  and  before  [  *1206] 

the  said  time  when,  fee.  to  wit,  on  the  day  of  « — —  A.  D.  

aforesaid,  entered  into  the  said  [out-house]  in  the  sfeid  [second]  plea 
mentioned,  in  which,  &c.  with  the  appurtenanoes,  and  became  and  was 
thereof  possessed,  and  being  so  possessed,  and  the  said  E.  F.  being  still 
living,  to  wit,  at,  fee.  {venue)  aforfesaid,  the  said  plaintiff  continued  so 
possessed  of  the  said  [out-house]  in  the  said  [second]  plea  mentioned,  un- 
der and  by  virtue  of  the  said  demise,  from  thence  until  the  said  defendant 
during  the  continuance  of  the  said  tenancy,  to  wit,  at  the  said  time  when, 
fee.  of  his  own  wrong,  broke  and  entered  the  said  [out-house]  in  which, 
fee.  in  the  said  [second]  plea  mentioned,  and  the  said  defendant  unlaw- 
fully became  possessed  thereof,  and  the  said  defendant  unlawfully  com- 
mitted the  said  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
of complained  against  the  said  defendant.  And  this,  &c. — [Conclude 
with  a  verification^  as  ante,  1201.] 

[Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  the- said  close,  To  a  plea 
in  the  said  [second]   plea  mentioned,  before  and  at  the'Wd  time  when,  damage*8 
fee.  did  lie,  and  still  doth  lie,  contiguous  and  next  adjoining'  to  a  certain  feasant, 
common  and  public  king's  highway,  in  the  parish  aforesaid,  and  that  the  defect  °( 
"said  defendant  and  all  other  the  tenants  and  occupiers  of  the  said  close  rt^o/yri 
in  which,  fee.  with  the  appurtenances,  for  the  time  being,  from  time,  fee.  ^  -* 

[here  state  the  obligation  to  repair,  and  the  defect  of  the  fences,  and  that 
the  plaintiff9 s  cattle  being  driven  (A)  along  the  way  thereby  escaped  into 
the  close,  as  ante,  1103,  and  then  proceed  as  follows ;] — and  remained  and 
continued  in  the  said  close  in  which,  fee.  until  the  said  defendant  at  the 
said  time  when,  fee.  in  the  said  [first]  count  mentioned  and  before  the 
said  plaintiff  could  drive  the  said  cattle  from  and  out  of  the  said  close  in 
which,  fee.  of  his  own  wrong,  seized,  took,  and  drove  away  the  said  cat- 
tle, and  impounded  the  same,  and  kept  and  detained  the  same  so  impounded 
for  the  said  space  of  time  in  the  said  [first]  -count  mentioned.  And 
this,  fee. — [Conclude  with  a  verificationr  as  ante,  1201.] 

[Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  after  the  tak-  T«apiea 
ing  and  impounding  the  said  cattle  in  the  said  declaration  mentioned  by  damage  ^ 
the  said  defendant  in  the  name  of  a  distress,  in  manner  and  form  as  the  feasant, 
said  defendant  hath  in  his  said  [second]  plea  in  that  behalf  above  alleged,  ^at  defen* 
to  wit,  on,  fee.  aforesaid,  at,  ac.  (venue)  aforesaid,  the  said  defendant  verteddi- 
converted  and  disposed  of  the  said*  cattle  to  his  own  use,  in  manner  and  tress  to  his 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  °*n  use 
defendant.      And    this,   fee. — [Conclude  with    a  verification,  as  «»te,    '' 
1201.] 

(i)  See  a  form,  Morg.  639,  and  see  ante,        (I)  See  the  form,  3  Wils.  20;  and  see  4 
1103.  T.  K.  364.— 1  Stark.  C.  N.  P.  173. 

(k)  2  Hen.  Bla.  527.— Dyer,  365. 
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11.  to  [First  flea,  special  similiter  to  plea  of  general  issue,  second  plea  asfol 

pebsonal  iaw9  . j — Ajxi  as  to  the  plea  ef  the  said  defendant,  by  him  [secondly] 
raftroar?.  ajK)ve  piea(|e<|  a8  to  the  several  trespasses  in  the  introductory  part  of  thai 
tion toa  pka  mentioned,  and  therein  attempted  to  be  justified,  the  said  plaintiff 
a  justified-  says,  [Preeludi  non,  as  ante,  1201]  because  he  says,  that  after  the  re- 
11  wriTof f  cowry  °f  ^e  8a^  judgment  which  the  same  writ  of  fieri  facias  was  found- 
fitrifaoM,  *&  upon  and  issued,  and  before  the  issuing  of  the  said  writ  of  fieri  facias, 
ante,  1132,  in  the  said  [seoond]  plea  mentioned,  and  the  levying  of  execution  as  afore- 

of*  nw™*  Ba*^»  *°  W**'  0n>  ^C#  a  certa*n  wr**  °*  error  °^  our  sa*d  ^or^  ^e  king,  *was 

was  allow-  duly  issued  out  of  Chancery,  directed,  &c.  commanding  him,  &c.  [Here 
ed  before  set  out  the  writ  cf  error  in  the  past  tense']  as  by  the  said  writ  of  error  now 
tmdeMhe  r6ml^B^nS  w^  ^e  proper  officer  of  the  court  of  our  said  lord  the  king,  be- 
execution,  fore  the  king  himself,  in  that  behalf,  not  yet  returned  by  the  said  officer, 
[  *1208]  more  fully  appears ;  which  said  writ  of  error  afterwards,  and  before  the 
said  time  whea,  &c.  to  wit,  on,  &c.  was  duly  allowed,  according  to  the 
course  and  practice  of  the  said  court,  and  at  the  said  time  when,  &c.  was 
in  full  force  and  effect,  and  was  a  supersedeas  to  the  said  writ  of  fieri 
facias,  upon  the  said  judgment,  and  wholly  superseded  the  execution  of 
the  said  writ  of  fieri  facias;  and  that  afterwards,  and  before  the  said  time 
when*  &c.  to  wit,  on,  &c.  at,  &o.  (venue)  aforesaid,  the  said  plaintiff 
duly  gave  notice  to  the  said  defendant,  and  to  the  said  other  defendants, 
of  the  said  writ  of  error,  and  of  the  said  allowance  thereof,  and  then  and 
there  duly  required  by  the  said  defendant,  and  the  said  other  defendants, 
to  cease  to  execute  the  said  writ  of  fieri  facias,  but  that  the  said  defen- 
dant and  the  sritd  other  defendants,  then  and  there  wholly  neglected  and 
refused  to  comply  with  the  said  request ;  and  after  they  so  had  notice  of 
the  said  writ  of  error,  and  the  said  allowance  thereof  as  aforesaid,  commit- 
ed  the  said  several  trespasses  in  the  introductory  part  of  the  said  [second] 
plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  has  above  thereof 
complained  against  him.  And  this,  &c. — [Conclude  with  a  verification, 
as  ante,  1201.] 


f 


in.  to         [Preeludi  nan,  as  ante,  1201.] — Because  he  saith,  that  the  said  [dose] 

reax     in  the  sau|  declaration  mentioned,  in  which,  &c.  *now  is,  and  at  the  said 

w^  several  times  when,  &o.  was  the  [close,  soil,  and  freehold  of  the  said  plain- 

urJm^1  tiff,  (n),  and]  not  the  close,  soil,  and  freehold  of  the  said  defendant  in 

htm,  denial 

of  plea            (OT)  If  the  plaintiff  has  been  in  possession  reason  to  apprehend  that  the  defendant  may 

'«).            twenty  years  adversely,  this  is  a  good  plea,  be  able  to  prove  that  he  was  seised  of  aay 

*1209]  2  Taunt.  157.    When  the  name  of  the  close,  close  in  the  same  parish,  it  is  necessary  to 

or  the  abnttals  thereof,  have  been  set  forth  new  assign,  setting  out  the  name  and  abat- 

in  the  declaration,  with  such  certainty  as  to  tals  in  the  form,  post  1216.    See  1  Saund, 

preclude  the   possibility   of  the  defendant's  299  b,  c ;  but  not  so  il  the  close  be  named  in 

having  another  close  of  the  same  name,  or  the  declaration,  2  P.  &  R.  719. — 1  B.  Ac  C. 

abuttals  in  the  same  parish,  the  above  re-  489,  S.  C. — Ante,  vol.  i.   Index,  "Libcnm- 

plication  will  suffice.  This  replication  must  Tenementvm." 

conclude  to  the  country,  2  Lutw.   1401. —  (n)  This  allegation  is  not  necessary ;  it  is 

Com.  Dig.  Pleader,  3  M.  34. — 11  East,  70,  sufficient  to  traverse  the  close  being  the  de» 

71 ;  and  Id.  n.  a.    If  the  plaintiff  claim,  fendant's,  and  where,  in  fact,  the   locus  t* 

as   tenant,  ecc.   under   the   defendant,  the  quo  was  not  the  plaintiff's  freehold,  this  al- 

plea  must  be   special,  as   in  the    following  legation    should  be  ommitted.     Sid  qmert, 

form.    When   the   close   is   not   set   forth  Com.  Dig.  Pleader,  3  M,  34. 
with  name  or  abuttals,  and  there  is  any 
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manner  and  form  ae  the  stud  defendant  hath  above  in  his  said  [second]  plea     m.  to 
alleged.    And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


REAL 
FROFBRTY. 


[Prechtdi  nan,  as  ante,  1021.] — Because  he  saith,  that  whilst  the  said  To  Ubenm 
[dwelling-house]  was  the  [dwelling-house]  and  freehold  of  die  said  defend-  f"""^ 
ant,  and  before  the  said  time  when,  &c.  to  wit,  on,  &c.  [day of demise]  at,  ^^  by- 
Ac.  (venue)  aforesaid,  the  said  defendant  demised  the  said  [dwelling-house]  defendant 
with  the  appurtenances,  to  the  Said  plaintiff,  to  have  and  to  hold  the  same  ^plaintiff 
to  the  said  plaintiff  for  and  during  and  unto  the  full  end  and  term  of  one  ^ 
year  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  time  as  they  the  said  plaintiff  and  defendant 
should  respectively  please  [or  if  the  demise  be  under  an  indenture  of  lease 
then  set  forth  the  lease  and  habendum,  as  ante,  674]  ;  by  virtue  of  which    * 
said  demise,  the  said  plaintiff  afterwards,  and  before  the  said  time  when, 
Ac.  entered  into  the  said  [dwelling-house]  and  became  and  was  possessed 
thereof,  and  continued  so  thereof  possessed  from  thence,  until  the  said  de- 
fendant afterwards,  and  during  the  continuance  of  the  said  demise,  to  wit, 
at  the  said  time  when,  &fc.  of  his  own  wrong,  broke  and  entered  the  said 
[dwelling-bouse]  and  committed  the  said  several  trespasses  in  the  introduc- 
tory part  of  the  Baid  [second]  plea  mentioned,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  the  said  defendant. 
And  this,  &o. — [Conclude  with  a  verification,  as  ante,  1201.] 

[Precludi  nan,  as  ante,  1201.] — Because  he  saith,  that  the  said  defendant,  T°  *  Plea 
at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  leave  and  li-  SeiiaTo?' 
cense  of  the  said  plaintiff  to  the  said  defendant,  first  given  and  granted  in  license^)- 
that  behalf,  committed  the  said  several  trespasses  in  the  introductory  part 
*of  the  said  second  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  [*1210j 
hath  above  thereof  complained  against  him  the  said  -defendant.    And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

[Precludi  rum,  as  ante,  1201.] — Because,  protesting  that  the  said  sup-  BepHca- 
poeed  license,  if  any  such  ever  were  given,  was  obtained  by  a  false  and  p^tfu- 
fraudulent  representation  of  ajid  by  the  said  defendant,  for  replication,  nev-  cense,  a 
ertheless,  in  this  behalf,  the  saicj  plaintiff  saith*  that  before  the  said  time  counter- 
when,  &c.  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  at,  &e.  (tw-  m      ®' 
rme)  the  said  supposed 'license  was  revoked,  recalled,  and  countermanded 
by  the  said  plaintiff.    And  tins,  fcc.  whereof,  &c. 

(*)  In  trespass  fbr  assaulting  and  impris-  cation  -was  a  sufficient  answer  to  the  plea, 
oning  of  plaintiff,  the   defendants   pleaded  although  it  did  not  allege  that  W.  C  's  in- 
that   plaintiff  was  trespassing   on   defend-  terest  in  the  land  was  continuing  when  plain- 
ant's  close.    The  plaintiff  replied,  that  the  tiff  entered  to  cut  the  teazles,  4  Bing.  202 
defendants  had  nothing  in  the  close,  except  and  see  the  forms  of  replication  there, 
under  R.  N.  C  j  that  before  the  time  when,  Cp)  See  forms,  9  Wentw.  24. — Plead  A. 
Ace.  and  before  defendants  had  anything  in  491.    No  new  assignment  seems  necessary, 
the  close,  R.  N.  G.  demised  it  from  year  to  11  East,  451.— 2  Cro.  87  —Com.  Dig.  Plead- 
year  to  W.  C.  j  that  W.  C.  permitted  plain-  er,  R.  5.    When  a  new  assignment  is  ad- 
tiff  toplant  a  crop  of  teazles,  on  condition  visable,  3  Campb.  515.    See  a  replication  of 
that  Vf.  C.  should  nave  one  half  of  the  crop,  excess,  Id. — Ante,  1205. 
and  plaintiff  the  other ;'  and   that   plaintiff  (q)  See   the   notes   to  the   above   form, 
entered  to  cat  his  teazles,  when  defendants  Quirt,  if  the  last  form  would  not  suffice,  11 
assaulted  him.    It  was  held,  that  the  repti-  East,  451. 
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m. to  real  [Precludi  non,  as  ante,  1101.] — Became  lie  saith,  that  just  before  the 
troperty.  ga^  tjme  when1  &c»  the  ?aid  cattle  in  the  said  declaration  mentioned,  were 
of°es<»pe  wrongfuWy  turned  and  driven  by  the  said  defendant,  from  and  out  of  the 
through  said  highway  into  and  upen  the  said  close,  or  piece  or  parcel  of  land  in 
defect  of  which,  &o.  and  upon  that  occasion,  and  by  means  ana  m  consequence 
thaTdefen-  thereof,  the  said  cattle  were,  at  the  said  first  time  when,  &c.  in  the  said 
dant  turn-  close  in  which,  &c.  depasturing  on  the  grass  there  then  growing,  and  do- 
ed  the  cat-  fog  damage  there,  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
luslinquo  °^  complained  against  him  the  said  defendant.  And  this,  &c. — [Conclude 
(r).  with  verification,  as  ante,  1201.] 

To  a  plea  [Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  the  said  banks, 
of  escape  moun(jS)  an(j  fences,  between  the  said  closes  of  the  said  defendant  and  the 
defect  of  ^  close,  or  piece  or  parcel. of  land  of  the  said  plaintiff,  before  and  at  the 
fences,  said  several  times  when,  &c,  in  the  said  plea  of  the  said  defendant,  and  in 
danVs^at1"  ^6  aa^  declaration  above  respectively  mentioned,  at,  $c.  aforesaid,  were 
tie  were  (*)  well  and  sufficiently  maintained  and  repaired  to  prevent  cattle  feeding 
unruly,  and  being  in  the  said  close  of  the  said  defendant,  from  escaping  from  and 
&c*  out  of  the  same  into  the  said  closes  of  the  said  plaintiff,  and  that  the  said 

cattle  of  the  said  defendant,  in  the  said  second  plea  mentioned,  at  the  said  * 
several  times  when,  &c.  were  wild,  ungovernable,  and  unruly,  and  used  to 
break  down  banks,  mounds,  and  fences  in  good  repair,  and  that  the  said 
cattle  of  the  said  defendant,  at  the  said  several  times  when,  &c.  at,  &c. 
(venue')  aforesaid,  through  their  said  wild,  ungovernable,  and- unruly  dispo- 
sition, broke  down  Jhe  said  mounds,  banks,  and  fences,  between  the  said 
close  of  him  the  said  plaintiff,  and  the  said  close  of  the  said  defendant,  the 
[  *1211]  seme  then  being  well  and  sufficiently  maintained  and  in  good  repair  *as 
aforesaid,  and  through  the  breach  of  the  said  banks,  mounds,  and  fences  so 
made  by  the  said  cattle  of  the  said  defendant  as  aforesaid,  the  said  cattle, 
at  the  said  several  times  when,  &c.  entered  into  the  said  close  of  the  said 
plaintiff  and  eat  up  the  grass  and  herbage  of  the  said  plaintiff  then  growing 
there,  and  did  damage  there,  in  manner  and  form  as  the  said  defendant 
Traverse  jiatj1  above,  in  his  said  [second]  plea  in  that  behalf  alleged ;  without  this, 
*  that  the  said  cattle  so  being  in  the  said  close,  or  piece  or  parcel  of  land  of 

the  said  plaintiff  as  aforesaid,  a  little  before  the  said  several  times  when, 
&c.  in  the  said  {second]  plea  mentioned,  and  against  thq  will  of  the  said 
defendant,  and  without  his  knowledge  or  consent  escaped  from  the  said 
close,  or  piece  or  parcel  of  land  of  the  said  defendant,  through  the  defects 
and  insufficiency  of  the  said  banks?  mounds,  and  fences,  between  the  said 
close  of  the  said  defendant,  and  the  said  close,  or  piece  or  parcel  of  land 
of  the  said  plaintiff,  as  the  said  defendant  hath  above  in  his  said  second  plea 
in  that  behalf  alleged.  And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  1201.] 

Observa-  From  the  case  in  7  B.  $  C>  346,  it  tviU  appear,  that  where  the  right 
J*0*?  o*      of  common  Or  wayt  as  stated  by  the  defendant,  is  denied  by  the  plaintiff,  it 

(r)  Quart  the   necessity  for  a  traverse,  vent  cattle  from   escaping  from   the  said 

see  the  next  form.  common  or  waste  into  the  said  close  called, 

(s)  Or,  Instead  of  this  allegation,  say  fee." 

"tferejnjptd  and  sufficient  repair  to  pre-  (t)  Quart,  aa  to  this  traverse. 
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i$  in  general  sufficient  merely  to  deny  such  right,  as  in  the  above  form,  fob  m.  to  mil 
lowing  the  language  of  the  plea,  and  concluding  to  the  country,     This  FR0PERTY- 
rule  has  been  most  ably  deduced  from  the  cases  in  the  books  by  Mr.  Ser-  of  rights  of 
jeant  Williams,  1  Sound.  103  b,  where  he  states,  u  that  courts  of  justice  common 
discourage  unnecessary  prolixities  in  pleading,  because  they  tend  to  e&  *mlZ[|JEj 
pense  and  delay,  and  that,  therefore,  where  a  defendant  cannot  take  any 
new  or  other  issue  in  Ms  rejoinder  than  the  matter  he  had  pleaded  before, 
without  a  departure  from  fas  plea,  or  where  the  issue  on  the  rejoinder 
would  be  the  same  in  substance  as  on  the  plea,  then  the  plaintiff  ought  to 
conclude  to  the  Country;  as  where  the  plea  states  a  defect  of  fences,  a  pre- 
scription for  aright  of  common  or  way,  $c.  in  which  the  better  and  short- 
er method  is  directly  to  deny  the  fact  of  defect  of  fences,  prescription, 
and  the  like,  without  a  formal  traverse,  and  conclude  to  the  country.'9 — 1 
Sound.  103  b. — 1  Lord  Raym.  641. — In  denial  of  the  prescriptive  right 
of  way,  £c.  the  replication  will  be  similar  to  the  last  form,  except  in  the 
part  in  italics,  which  must  necessarily  be  according  to  the  facts  and  the 
language  of  the  plea. 

'See  a  form  of  replication  to  a  plea  of  right  of  way,  showing  a  stop-  [  *1212] 
ping  up  under  Highway  Act,  1  Mar  A.  261. 


'NEW  ASSIGNMENTS.  [121*] 


IN   ASSUMP- 
SIT. 


[Predudi  non,  as  ante,  1145.] — Because  he  saith,  that  he  exhibited  his 
said  bill  against  the  said  defendant,  and  brought  his  suit  thereupon,  [or,  if  To  ™^  of 
in  C.  P.  or  by  original,  "  issued  his  writ  and  declared  thereupon,' j  not  judgment 
for  the  non-performance  of  the  said  promises  and  undertakings  in  the  said  recovered, 
plea  of  the  said  defendant  mentioned,  and  in  respect  whereof  the  said  judg-  Sjmment 
ment  therein  also  mentioned  was  so  recovered  as  aforesaid,  but  for  the  non-  that  the 
performance,  of  other  and  different  promises  and  undertakings  made  by  the  action  was 
said  defendant  to  the  said  plaintiff,  in  manner  and  form  as  the  said  plaintiff  f^  breach- 
hath  above  thereof  complained  against  the  said  defendant.     And  this  the  es  of  con- 
said  plaintiff  is  ready  to  verify  ;  wherefore,  inasmuch  as  the  said  defendant  J.™18  &*- 

those  men* 
(a)  See  the  forms,  3  Wentw.  151  to  153,    299,  note   6.— Ante,   vol.  i.  Index,    « New  tioned  in 

ana  a  form  of  a  replication,  ante,  1158.— 6  T.  Assignment."    From  the  case  in  1  Esp.  Rep.  ^e  p^ 

R.  607.— 3  Wils.  304.— 3  B.  &  C.  235.    The  552,  it  appears,  that  whenever  the  plaintiff  ra\* 

form  in  3  Wentw.  appears  too  prolix. — In  3  has  in  truth  recovered  a  judgment,  for  a  ^ 

Lev.  92,  it  was  held,  that  to  a  justification  in  cause  of  action  similar  to  that  mentioned  in 

trespass,  concluding  with  a  statement  that  the  declaration,  and  the  defendant   pleads 

die  trespasses  mentioned  in  the  plea  were  such  a  recovery  in  bar,  a  new  assignment  is 

those    mentioned    in   the   declaration,   the  necessary ;  so  it  may  be  necessary  in  some 

plaintiff  could  not  reply  that  thiy  were  not  cases   where   the    defendant   has    pleaded 

the  same,  without  showing  some  other  tres-  partnership  in   abatement.    But,  according 

pass ;  and  this  seems  proper,  in  -order  that  to  the  cases  in  3  B.  &  Cres.  235. — 6  T.  R. 

the   defendant   may   have   an  opportunity  607. — 3  Wils.  304,  it  should  seem  that  the 

of  pleading  to   the   new   assignment;  see  plaintiff  may  take  issue  on  the  fact  of  the  • 

also  another  form,  4  T.  R.  146,  and  the  plea  promises  being  the  same,  by  a  replication 

to  this  new  assignment,  3  Wentw.  146  j  and  denying  it. 

as  to  new  assignments  in  general,  2  Saund. 


Concln- 
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i.  ottsbs-  bath  not  answered  the  said  complaint  of  the  said  plaintiff,  as  to  the  said 
pass  to    breach  and  non-performance  of  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  so  newly  above  assigned  as  aforesaid,  he 
the  said  plaintiff  prays  judgment,  and  his  damages,  by  reason  of  the  non- 
performance thereof,  to  be  adjudged  to  him,  &c. 

To  plea  of  [Preeludi  non,  an  ante,  1201.] — Because  he  saith,  that  he  the  said  pUia- 
*f**J£^  tiff  exhibited  his  said  bill  against  the  said  defendant,  and  brought  his  suit 
new  as^  thereupon,  [or,  if  in  C.  P.  or  by  original,  say  "  issued  Ins  writ  in  this 
signment  suit,  and  declaration  thereupon/']  not  for  the  trespasses  in  the  introductotj 
that  the      part  0f  the  [second]  plea  mentioned,  but  for  that  the  'said  defendant  on 

broughT"  the  ^d day  of A.  D.  — - —  with  force  and  arms,  &o.  at,  &c. 

for  a  differ,  (venue)  aforesaid,  upon  another  and  different  occasion,  and  for  another  and 
ent  assault  different  purpose  than  in  the  said  plea  mentioned,  made  another  and  differ- 
I  12141  ent  a3aau^t  uP°n  ^e  fla"*  plaintiff  than  the  said  assault  in  the  said  [second] 
*-  J  plea  mentioned,  and  then  and  there  beat,  bruised,  wounded,  and  ill-treated 

(<?)  the  said  plaintiff,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  the  said  defendant,  and  which  said  trespasses 
_™  above  newly  assigned  are  other  and  different  trespasses  than  the  said  tres- 
passes in  the  said  [second]  plea  mentioned.  And  this  the  said  plaintiff  is 
ready  to  verify,  wherefore  inasmuch  as  the  said  defendant  hath  not  an- 
swered the  said  trespasses  above  newly  assigned,  the  said  plaintiff  prays 
judgment,  and  his  damages  by  him  sustained,  on  occasion  of  the  commit- 
ting thereof  to  be  adjudged  to  him,  &c. 

To  justia-  [j)e  injuria  absque  residua,  £c.  as  ante,  1204,  but  admitting  the  writ 
der  pro-  *  an^  warrant,  and  new  assignment  as  follows  .*] — And  the  said  plaintiff  far- 
cess,  new  ther  saith,  that  he  exhibited  his  said  bill  against  the  said  defendant,  and 
assi^n*  brought  his  suit  thereupon,  [or,  if  in  C.  P.  or  by  original,  "  issued  his 
bmprison"1  writ  in  this  suit,  and  declared  thereupon,"]  not  only  for  the  said  assault- 
ment  be-  ing  the  said  plaintiff,  in  the  said  [first]  count  of  the  said  declaration  men- 
fore  usu-  tioned,  and  imprisoning  him,  and  keeping  and  detaining  him  in  prison  for 
cras^c^0"  the  said  space  of  one  day,  part  of  the  said  time  in  the  said  [first]  count 

mentioned,  but  also  for  that  the  said  defendant,  on  the  said day  of 

— ■ —  A.  D. before  the  issuing  of  the  said  writ  in  the  said   [last] 

plea  mentioned,  and  on  another  and  different  occasion  than  by  virtue  of  the 
said  writ,  or  in  execution  thereof,  made  an  assault  upon  the  said  plaintiff 
to  wit,  at,  &c.  (venue)  aforesaid,  and  then  and  there  beat,  bruised,  wound- 
ed, and  ill-treated  him,  and  then  and  there  imprisoned  the  said  plaintiff, 
FM91A1  kept  an<*  detained  him  in  prison  there,  without  any  reasonable  or  pro- 

L  l^loj  babie  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  *for  the  space  of 
[one  day,]  residue  of  the  stud  time  in  the  said  [first]  count  mentioned,  con- 
trary to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  the  said 
plaintiff,  which  said  assault  and  imprisonment  above  newly  assigned  is  an- 


Inaex, 


See  the  forms,  ante,  9  Wentw.  10.—  turned.1* 
cxxr?.    When  this  new  assignment        (d)  See  the  forms  9  Wentw.  Index,  cxxrr. 

is  proper,  and  when  not,  see  10  East,  81,  in  As   to  new   assigments    in   general,   and 

notes.— 16  Id.  82.— 1  Saund.  299,  n.  6.  2  T.  when  this  is  necessary,  see  2Wils.  3.— 10 

B.  172  to  177.— Ante,  vol.  i.  Index,  "New  East,  81,  73,  76.— 16  Id.  82.    4  Taunt  98. 

Assignment:1  —See  1  Saund.  299,  note  6.    2  T.  R.  172  to 

(e)  This  statement  most  correspond  with  177. — Ante,   vol.  i.  Index,  "  New   Assispt- 

the   averments  in  the  declaration.    It  would  merit."    See  replication  of  wrongful  detain- 

seem  sufficient  to  say,  "  committed  the  said  ex  after  discharge  by  the  plaintiff,  2  T.  B. 

several  trespass a  in  the  said  declaration  men-  172. 
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other  and  different  assault  and  imprisonment  then  the  said  assault  and  iofr  to 

prisonment  in  the  said  [last]  plea  mentioned,  and  thereby  attempted  to-be  WRSOirs- 
justified*    Wherefore,  &c. — [Conclude  as  in  the  preceding  farm.'] 


[PreclucU  non9  as  ante.  1201*1 — Because    he  saith,  that  he  exhibited  "• m  TR£S" 
his  said  bill  against  the  said  defendant,  and  brought  his  suit  thereupon,  [or,  PBRSONAI/ 
\f  in  C  P.  or  by  original,  say,  "  he  sued  out  his  original  writ  in  this  cause,  frofbbtt. 
and  brought  his  said  suit  thereupon"]  against  the  said  defendant,  not  only  To  plea 
for  the  said  trespasses  in  the  said  [second  and  last]   pleas  respectively  j^^^f 
mentioned,  and  thereby  attempted  to  be  justified,  but  also  for  that  the  said  can,  fee. 

defendant,  on  the day  of A.  D.  out  of  the  said  pretended  ways  nader  a 

in  those  pleas  mentioned,  or  either  of  them,  [saved  (/)  and  took  the  said  jjfy1^ 
cart  in  the  declaration  mentioned,  and  drew  the  said  staple,  and  broke,  assigning 
damaged,  and  spoiled  the  same ;  and  also  the  said  padlock  with  which  the  extra  via* 
said  cart  was  fixed  and  fastened  to  a  certain  post,  out  of  the  said  supposed  W* 
way,  and  removed  the  said  cart,  and  seized,  took,  and,  carried  away  the  same 
and  converted  and  disposed  thereof  to  his  own  use  (/),]  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  bim ;  which 
said  trespasses  above  newly  assigned,  are  other  and  different  trespasses 
from  the  said  trespasses  in  the  said   [second  and  last]  pleas  mentioned, 
and  thereby  attempted  to  be  justified.    Wherefore,  &c. — [Conclude  as 
ante,  1214.] 

* 

And  as  to  so  much  of  the  said  last-mentioned  plea  of  the  said  defend-  New  as- 
ant  as  relates  to  the  seizing,  taking  (A),  and  carrying  away  of  the  said  t^XT 
goods  and  chattels  in  the  said  last  count  of  the  said  declaration  mentioned,  com,  fee 
except  the  said  hay  and  grass,  parcel  of  the  same  goods  and  chattels,  and  vas  differ- 
converting  and  disposing  thereof  to  his  own  use  ;  the  said  plaintiff  saith,  ^armen^ 
that  the  wheat,  rye,  barley,  peas,  and  oats,  in  to  last  count  of  the  said  tioned  in 
declaration  mentioned,  were  certain  quantities  of  wheat,  rye,  barley,  peas,  th®  pka 

and  oats  of  the  said  plaintiff,  which  grew  in  the  said  close  called and  '*'' 

which,  before  the  committing  of  the  said  trespasses  in  *the  said  last  count  [  *1216] 
of  the  said  declaration  mentioned,  were  cut  down  and  reaped  by  the  said 
plaintiff,  and  were  other  than  and  different  from  the  said  corn  in  the  said 
fifth  count  of  the  said  declaration  mentioned,  and  no  part  of  the  said  goods 
and  chattels  in  the  said  last  plea  of  the  said  defendant  mentioned.  And 
this  the  said* plaintiff  is  ready  to  verify.  Wherefore,  &c. — [Conclude  as 
ante,  1213.] 


[PreclucU  now.  as  ante,  1201.] — Because  he  saith,  that  the  said  piece  m.iNTRss- 
or  parcel  of  land  in  which,  &c.  in  the  said  *first  count  of  the  stud  declara-    PA88  ™ 
tion  mentioned,  at  the  said  several  times  when,  &c.  was  and  is  a  oertain    KBTY. 

close,  in  the  parish  aforesaid,  called ,  abutting,  &c.  [state  the  abuttals,  To  a  plea 

[•1217] 

(e)  See  the  form  and  law  referred  to  in  (g)  See  Plead.  A.  414,  415.— 10  East,  76. 

the  note,  ante,  1213,  and  10  East,  73.  (/»)  All  the  statements   in  this  new  ag- 

(/)  These  statements   must   agree  with  signment  must  of  course  depend  on  those  in 

ihe  statements  in  the  declaration.  the  declaration. 
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as  ante,  866,]  which  satd  close  now  is,  and  at  the*  said  several  times  when, 
&c.  was  another  and  different  dose  from  the  said  close  in  the  said  last  plea 
of  the  said  defendant  mentioned,  and  therein  alleged  to  be  the  close,  soil, 
and  freehold  of  the  said  defendant.  And  this  he  the  said  plaintiff  is  ready 
to  verify ;  wherefore  inasmuch  as  the  said  defendant  hath  not  answered  the 
said  trespasses  by  him  committed  in  the  said  close  in  which,  &c.  above 
newly  assigned,  the  said  plaintiff  prays  judgment  and  his  damages,  on  oc- 
casion of  the  committing  of  the  said  trespasses  above  newly  assigned,  to 
be  adjudged  to  him,  &c* 

[Predudi  nan,  £c.  as  ante,  1201.] — Because  he  saith,  that  the  said 
close  in  which,  &c.  in  the  said  declaration  secondly  mentioned,  at  the  said 
several  times  when,  &c.  was  and  is  a  certain  close  in  the  parish  aforesaid, 
abutting  in  part  towards1  the  north,  on  a  certain  [ancient  ditch  or  water- 
course,] towards  the  west,  on  a  certain  [pond  or  water-course,]  towards 
the  south  towards  a  certain  [other  close  and  messuage  of  the  said  plaintiff^ 
and  towards  the  east,  on  [the  river  Thames,]  which  said  mentioned  close 
now  is,  and  at  the  said  several  times  when,  &©.  was  another  and  different 
ektte  from  the  said  close  in  the  said  [last]  plea  of  the  said  defendant  men- 
tioned, and  therein  alleged  to  be  the  said  close,  soil,  and  freehold  of  the 
Mid  defendant.  And  this,  ke. — [Conclude  as  in  the  last  preceding 
form.] 

To  a  plea        [To    the    end   of  the    replication,  traversing    the  right  of  way,  £c. 

of  right  of 


of  liberum 
tenemen- 
tum,  new 
assign-  . 
ment  set- 
ting out 
abuttals(t). 

New  as- 
signment 
of  abuttals 
towards  a 
place. 


(t)  See  the  forms,  Rast.  £ot.  6084—2  Rep. 
18  b.— 9Wentw.  187,192,  and  id..  Index, 
exxiv.  "Whenever  the  declaration  does  not 
state  the  name  or  abuttals  of  the  close,  &c. 
and  the  defendant  pleads  liberum  tenemen- 
turn,  if  there  be  the  least  reason  to  appre- 
hend that  the  defendant  is  entitled  to  any- 
other  clcee  in  the  same  parish;  <fcc.  a  new 
assignment  is  necessary ;  see  1  Saund.  299 
b,  c.  &c.  n.  6. — Ante,  1208. — Vol.  i.  Index, 
""New  Assignment." — When  not  necessary, 
see  1  B.  &  C.  469.-2  D.  &  R.  714,  S.  C. 
Vpoa  an  objection  that  a .  close  intervened 
between  the  description  of  the  abuttals  on 
the  south,  the  following  observations  were 
made : — Every  abuttal  of  the  close  in  which 
the  trespass  is  charged,  which  is  set  out  in 
the  declaration  in  an  action  of  trespass  qua- 
rt clausum  fregitt  must  be  proved  with  some 
degree  of  exactness,  2  Rol.  Ab.  677. — How- 
ell v.  Sands,  Bui.  N.  P.  89.— 1  T.  R.  479.— 

1  Taunt.  495,  and  Dy.  161.  But  it  is  not 
necessary  that  an  abuttal  should  be  proved 
precisely  as  it  is  set  out  in  the  declaration ; 
thus  it  was  considered  in  Howell  v.  Sands, 

2  Rol.  Abr.  688,  that  if  the  trespass  charged 
in  the  declaration,  be  alleged  in  the  close 
abutting  towards  the  south  upon  a  wind- 
mill, it  is  sufficient. to  prove  that  there  is  a 
wind-mill  towards  the  south  of  the  close, 
although  it  likewise  came  out  in  evidence 
that  there  is  an  highway  between  the  close 
and  the  wind-mill  j  this  authority  proves 
that  it  is  sufficient  to  state  and  prove  that 
the  bats  in  quo  towards  the  south,  pointed 
or  was  towards  such  a   particular  specifi- 


ed place.  Every  information  respecting 
the  situation  of  the  locus  in  quo,  is  con- 
veyed by  such  a  statement.  The  allega- 
tion that  it  was  upon  and  next  adjoining 
any  particular  spot,  is  superfluous,  and 
the  case  of  Howell  v.  Sands,  strongly 
shows  it ;  for  if,  notwithstanding  the  state- 
ment that  the  locus  in  quo  was  upon  such  a 
spot,  it  is  not  necessary  to  show  that  it 
immediately  adjoins  it,  a  fortiori  the  proof 
is  not  necessary  where  no  such  state- 
ment was  made.  If  the  trespass  be  charg- 
ed in  a  close  abutting  on  a  close  called 
A.  towards  the  east,  and  it  be  proved  that 
the  situation  of  the  close  called  A.  is  tow- 
ards the  north  of  the  locus  in  quo,  yet  if 
it  be  likewise  proved  that  it  is  a  point  or 
two  towards  the  east  thereof,  this  is  suffi- 
cient proof  of  the  abuttal.  Mildmay  c. 
Dean,  2  Rol.  Abr.  678.— These  authorities 
are  founded  upon  the  principle,  that  a  strict- 
ness of  allegation  and  proof  of  abuttals  is 
not  required,  if  the  general  description  of 
the  place  be  designated,  if  it  be  shown  to 
point,  however-  slightly,  towards,  though 
not  immediately  upon  the  directions  specifi- 
ed, it  is  sufficient ;  and  the  court  will  not 
suffer  the  defendant  to  defeat  the  plaintiff, 
on  the  ground  that  the  place  is  not  named 
with  a  particularity  and  scrupulous  precis- 
ion, which  could  hardly  ever  be  acted 
upon;  see  also  Bac.  Abr.'  Trespass,  R. 
vol.  vi.  624.  For  a  replication  of  excess  to 
a  plea  of  license  to  break  into  a  wall,  see  3 
Campb.  515. 
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\f  intended  to  be  traversed,  and  then  assign  as  follows:'] — And  the  said  iimntrbs- 
plaintiff  further  saith,  that  he  exhibited  the  bill  against  the  said  defendant,    FASS  T0 


BBAL  PROP- 
ERTY. 


and  brought  his  said  action  thereupon,  not  only  for  the  several  trespasses 

in  the  'introductory  part  of  the  said  [second]  plea  mentioned,  and  there-      

in  attempted  to  be  justified,  but  also  that  the  said  defendant  on  *  the  said  ^tty.J?v" 
several  days  and  "times  in  the  said  declaration  mentioned,  with  force  and  right  of 
arms,  &c.  on  other  and  different  occasions  than  those  in  the  said  plea  way,  and 
mentioned,  and  in  a  greater  degree,  and  to  a  greater  extent,  and  with  ^m^nt. 
more  force  and  violence  than  was  necessary  for  abating  and  removing  the  uanecesV' 
said  supposed  stoppages  and  obstructions  in  the  said  plea  mentioned,  and  sary  dam. 
for  opening  the  said  supposed  way  there,  committed  the  said  several  tree-  £°£^d 
passes  in  the  introductory  part  of  the  said  second  plea  mentioned ;  and  al*  <j*.  (&).  ' 
so  for  that  the  said  defendant  on  the  said  several  days  and  times  in  the 
said  declaration  mentioned,  with  force  and  arms,  &c,  broke  and  entered  Unneces- 
the  said  close  of  the  said  plaintiff  in  the  said  declaration  mentioned,  and  salT  d*** 
with  his  feet  in  walking  (w),  trod  down,  trampled  upon,  consumed,  and  ***  "'• 
spoiled  the  grass  and  herbage  of  the  said  plaintiff  there  growing,  of  great . 
value,  to  wit,  of  the  value  aforesaid,  on  other  and  different  occasions,  and  Extra 
for  pther  and  different  purposes  than  in  the  said  [seoond]  plea  mentioned,  **** 
and  in  other  and  different  parts  of  the  said  close,  out  of  the  said  way  in 
that  plea  mentioned,  in  manner  and  form  as  the  said,  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant,  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses  than  the  said  tres- 
passes in  the  said  [second]  plea  mentioned,  and  therein  attempted  to  be 
justified ;  wherefore,  inasmuch  as  the  said  defendant  hath  not  answered 
the  said  trespasses  above  newly  assigned,  he  the  said  plaintiff  prays  judg- 
ment and  his  damages  by  him  sustained,  on  occasion  of  the  committing 
thereof  to  be  adjudged  to  him,  &c. 

And  as  to  the  said  plea  of  the  said  defendant  by  him  [secondly]  above  The 1U* 
pleaded,  the  said  plaintiff  saith,  that  the  said  plaintiff,  by  reason  of  any  J^as- 
thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  signing 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de-  (")• 
fendant,  because  he  saith,  that  he  exhibited  his  bill  against  the  said  de- 
fendant, and  brought  his  suit  thereupon,  [or,  if  in  C.  P.  or  by  original 
say  "  issued  his  writ  in  this  suit,  and  declared  thereupon,"]  not  for  the  said 
several  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, but  for  the  said  defendant,  on,  &e.  [as  in  die  preceding  form, 
from  the  asterisk  to  the  end."] 

« 

a 

(£)  See  forms.  9  Wentw.  Ind.  cxxiv.  and  traverse  the  plea,  but  merely  new  assign,  as 

the  law,  1  Saund.  299,  300,  note  6.— 10  £ast,  in  the  next  form. 

73,  76.-9  Wentw.  238.— -Ante,  vol.  i.  In-  (/)  Proof  of,  see  7  B.  &  C.  346. 

dex,  "  New  Assignment."    If  in  fact   there  (m)  These    statements   must   correspond 

were  a  right  of  a  way,  but  the  plaintiff  pro-  with  those  in  the  declaration, 

ceeds  for  a  different  trespass  he  should  not  (a)  See  4  Taunt.  98. 
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»  In  the  K  JB.  (or  "  O.  P.") 

.•"^  C.  D. )  :  Term, WU.  4. 

u*  to  re£"  ate*  {  ^^  *6  ^^  defendant  as  to  the  said  replication  of  the  said 
lication  A.  B.  )  plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  and  which 
concluding  the  said  plaintiff  bath  prayed  may  be  inquired  of  by  the  country,  doth  the 

country.      ^e"  ^ 

2dly.  Com- 
mence- And  the  said  defendant,  as  to  the  stfid  replication  of  the  said  plaintiff  to 

P^?f^*  the  said  [second]  plea  of  the  sad  defendant,  saith,  that  the  said  plaintiff 
&  special  ought  not,  by  reason  of  any  thing  by  him  in  that  replication  alleged,  to 
replication  have  or  maintain  his  aforesaid  action  thereof  against  him  the  said  defend- 
(a)-  ant,  because  ha  saith  that,  ic.  [here  etaste  the  eubjecfanatter  of  the  rejoin* 

dusionuT  ^  cm^  $  **  ^y  the  replication ,  conclude  tku$ .»] — And  of  this  the  said 
the  coun-    defendant  puts  himself  upon  the  country,  Jtc. 

try. 

4tWy.  Con-  And  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment 
witoTver-  ^  *e  8a*^  plaintiff  ought  to  have  or  maintain  bis  aforesaid  action  thereof 
ification.     against  the  said  defendant. 
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usury.         And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintHb 

rto^Uca-  *°  ^e  [8econ^]  P*ea  °f  tne  **'<*  defendant)  saith,  that  the  said  plaintiffs 
tionTame,  ought  not,  by  reason  of  any  thing  by  them  in  that  replication  alleged,  to 
-1146)  that  have  or  maintain  their  aforesaid  action  thereof  against  him,  because  he 
rtrijuifift  saith,  that  the  said  plaintifis,  at  the  time  the  said  bill  was  indorsed  to  them 
discounted  wad  at  the  time  they  discounted  the  same  as  aforesaid,  had  actual  notice 
the  bill,  that  the  said  bill  had  been  drawn,  accepted,  indorsed,  and  given  for  the 
onle'usu-  TOar*ou8  and  upon  the  usurious  contract  in  the  said  plea  to  the  said  [first] 
ry  men-  count  mentioned.  And  of  this  be  the  said  defendant  puts  himself  upon 
tioned  in    the  country,  &c. 

the  plea. 

toihsol-  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff 
p™™!-.  to  the  said  [last]  plea  of  the  said  defendant,  says,  [actio  non,  as  ante, 
(toreplic*-  1219]  because  as  to  so  much  of  the  said  replication  as  relates  to  the  said 

tiontoplea 

of  d»»  (a)  The  commencement  of  the  rejoinder  ondly  above  pleaded  in  bar  as  to  the  mi 

charge  no-  sometimes  is  thus:  "and  ike  said   defend-  summed  trespasses  in  the   introductory  pert 

antyOt  to  the  said  pUaofthe  said  plaintiff  of  that  plea  mentioned,  toys,  fc."    But  this 


hy  km  above  pkaded,  by  may  of  repfy  to  the   fctmaeea»tobe  ^necessarily  pwfa. 

amjnmaw    jw^ws    law    90mm1     wenmnsw    ^^^%o  mwmn^najnmn,y  iowm     smwamy 


bejobtoesb  m  assumpsit.  \%jq 


promissory  note  ttafcia  mentioa*d,  the  said  defendant  says,  that  Although    «>  »• 
true  it  is  that  the  said  .promissory  note,  in  the  said  [first]  count  of  the  said  g0fc™cr- 
declaration  mentioned,  was  made  and  delivered  to  the  said  plaintiff  by  the  der  insol- 
said  defendant  after  the  said  supposed  adjudication ;  yet  for  rejoinder  in  vent  Act, 
this  behalf  he  says,  that  the  said  promissory  note  was  made  and  delivered  SJj'JjJf^ 
in  respect  of  a  debt  accrued  due  from  the  said  defendant  to  the  stud  plain-  note  was 
tiff,  before  the  making  of  the  said  promissory  note,  and  before  the  said  ad-  made  on 
judication  thereon  in  the  eajd  plea  mentioned.    And  this  the  said  defend*  £*d^co£ 
ant  is  ready  to  verify,  wherefore  be  prays  judgment,  if  the  said  plaintiff  tracted  be- 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  de*  fo^  plain- 
fondant ;  and  as  to.  so  much  of  the  said  plea  as  relates  to  the  said  sum  of  ct^e  *" 
£ —  therein  mentioned,  the  said  defendant  says,  that  the  said  sum  ef  <£—  and  that 
did  not  accrue  after  the  said  adjudication  in  the  said  plea  mentioned.    And  *?*  other 
of  this  the  said  defendant  puts  himself  upon  the  country,  &o.  eraelrbe^" 

fore  the 

[Actio  non,  «*  ante,  1219.]— Because  he  saith,  that  the  said  meat,  drink,  &dju<fiea- 
waahing,  lodging,  and  other  supposed  necessaries  in  the  said  [first  and  se<v  tKm*  o 
ond]  counts  of  the  said  declaration  respectively  mentioned  to  have  been  infInct. 
found  and  provided  by  the  said  plaintiff  for  the  said  defendant,  and  the  said  To  a  repfi- 
goods,  wares,  and  merchandise,  in  the  said  [third  i*nd  fourth]  counts  of  <**"* ty  * 
the  said  declaration  respectively  mentioned  to  have  been  sold  and  deliver-  j^i*^ 
ed  by  the  said  plaintiff  to  the  said  defendant,  were  not  necessary  or  suit-  good^  &c. 
able  to  the  then  degree,  estate,  and  condition,  of  him  the  said  defendant,  ****«- 
and  that  the  said  money  in  the  said  [sixth]  count  of  the  said  declaration  2S^w 
mentioned  to  have  been  paid,  laid  out,  and  expended  by  the  said  -plaint^  wej»  not 
to  and  for  the  use  and  *on  the  account  of  the  said  defendant,  waa  not  so  *•***-    < 
paid,  laid  out,  and  expended  by  the  said  plaintiff  in  and  about  the  putohaso  r^i  o^'l  1 
of  suoh  necessaries,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  *•      -  -* 
his  said  replication  to  the  satf  [second]  plea  of  the  said  defendant  in  thai 
behalf  alleged.    And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c.    . 

[Actio  n0t.as  ante,  1219.] — Because  he  saith,  that  the  said  defend- To  a  repli- 
ant did  not,  alter  he  attained  the  age  of  twenty-one  yeai*,  and  before  the  £^f  l£_a 
commencement  of  this  suit,  assent  to,  ratify,  or  confirm  the  said  several  fancy  that 
promises  and  undertakings  in  the  said  declaration  mentioned,  or  any  or  defendant 
either  of  them,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  ^e  of 
said  replication  in  that  behalf  alleged.    And  of  this  the  said  defendant  puts  age  con- 
himself  upon  the  country,  &o»  firmed  the 

promises, 
that  he 

[Actio  nan,  as  mte,  1219.] — Because  he  saith,  that  though  true  it  is  did  not 
that  the  said  defendant  did  make  such  promise  and  undertaking  as  to  the  confirm 
said  sum  of  <£— ,  pared,  &c.  before  the  exhibiting  of  the  said  bill  of  the  them  {h)' 
said  plaintiff,  as  in  and  by  the  said  bill  is  alleged,  yet  the  said  defendant  in  ^T^fi 
fact  saith,  that  he  the  said  defendant  did  not,  at  any  time  before  the  issuing  cationof 
of  the  Baid  writ  of  latitat  as  aforesaid,  promise  and  undertake  to  pay  the  latitat  be- 
said  plaintiff  the  said  tarn  of  £ — ,  parcel,  &c.  in  manner  and  form  as  the  [°[^the 

that  plain- 
(a)  See  form,  LU.  Ent.  107.— 1  Rich.  C.       (A)  As  to  this  rejoinder,  and  the  evidence,  tiff  had  no 
P.  153.— Morg.  223.    See  replication,  ante,    see  1  X.  R.  648.  cause  of 

1146. 
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to  tei^er.  foid  plaintiff  hath  above  in'  hie  datd  replication  ift.  that  behalf  alleged,  And 
actkmat     °^  ^^  ^  "^  defendant  puts  himself  upon  the  country,  &e. 

the  time  of 

issurmgthe      [Actio  non,  as  ante,  1219.]— Because  he  saith,  that'by  4he  course  and 

T^l^i-  CQ9tom  °f  *•  sa^  court  °*  onr  8a^  krd  **  king-here,  ft  writ  of  &ritat> 
cation  of  ttoed  out  after  the  end  of  any  Term,-  is  supposed  to  have  issued  out  of  the 
a  latitat,     said  court  here  within  the  Term  next  preoeding.    And  the  said  defendant 

te^ito  farther  ^^  that  the  ****  ****  rf  ******>  »  tb*  ****  rsplkation  mentioned^ 
it  was  re-  was  really  and  truly  sued  out  of  tile  said  court  here  by  the  said  plaintiff, 
ally  issued  after  the  [25th]  day  of  [November]  in  the  said  replication  mentioned, 

before  t^J  Oing  #the  last  day  of  [Michaelmas]  Term,  in  the  said year  of  the 

time  (d).    reign  of  our  said  lord  the  king,)  that  is  to  say,  on  the  [8tb]day  of  [De- 

[  *1222J  «ember]'  in  that  year,  and  on  the  day  and  year  last  aforesaid,  wad  signed, 

aocording  to  the  form  of  the  Statute  tn  such  cade  made  and  provided,* 

and  that  the  said  defendant,  before  the  said  writ  of  latitat  was  so  really  and 

truly  sited  out  of  the  said  court  as  aforesaid,  to  wit,  on  the4 said day 

of at,  fcc.  (whm*)>  aforesaid,  did  tender  and  offer  to  pay  the  said  sum 

of  £^~  parcel,  &c.  to  the  said  plaintiff,  in  manner  and  form  as  he  the  said 
defendant  hath  in  his  said  [second  ]plea  in  that  behalf  alleged.  And  this, 
Ac. — [  Conclude  with  a  vmficttirti,  at  emte,  1219.]     ■ 

The  Hke  of 

phfcesB  *  [Actio  9io)i9  as  ante,  1219.] — Because  he  saith,  that  by  the  course  and 
out  of  the   practice  of  this  court,  a  bill  exhibited  itf  the  same  Court  by  any  person  as 

*nd  trader  ^tor  °?  our  lonl  &•  king?  &&**  the  commencement  of  any  term,  and 
at  a  prior    before  the  end  thereof  may,  when  the  process  upon  which  die  same  is  found- 
hour  af  the  ed  is  retuxnable  in  the  same  Term,  be  stated  and  alleged  to  have  been 
T'  exhibited  in  any  time  in  such  Term  after  the  cause  of  action  upon  which 

such  bill  is  founded,  is  therein  stated  to  have  accrued,  although  in  truth  and 
in  fact  such  biU  was  not  exhibited  at  the  time  at  which  it  was  so  stated  and 
alleged  to  haive  -been  exhibited,  but  at  a  prior  or  subsequent  -time ;  and  the 
said  defendant  saith,  that  although  the  said  declaration  is  intituled  general- 
ly of  this  Term,  and  although  it  i$  stated  ai)d  alleged  in  the  introductory 
port  thereof,  that  the  said  plaintiff  same  as  a  debtor  before  the  batons  of 
this  Exchequer,,  on,  fcc.  in  this  same  Term,  and  complained  by  his  bill 
against  the  said  defendant  as  present  in  court  the  same  day.  Yet  the  said 
defendant  saith,  that  the  said  bill  was  really  and  m  truth  exhibited  by  the 

said  plaintiff  against  the  Baid  defendant  after  the  —  day  of 

that  is  to  say,  on,  Ac.  in  this  said    Term  and  not  before*    And  the 

said    defendant   further    says,  that  the  said  plaintiff  commenced  this 

-  action,  and  sued  out  of  the  said  court  here  a  certain  writ  of  our  said 

lord  the  king,  called  a  subptena  ad  respondendum,  being  the  first  pro- 

(e)  See  the   replications,   arte,    1151-  to  but  before  the  issuing,  .see  the  next  form, 
lloo,  and  see  the  form  and  law,  1  Wils, -See  the  replication  and  notes,  ante,  1156, 

142  .*-2  Burr.  952.  and  the  form,  2 'Burr.  952.    A  capias  *d  n- 

(d)  This  rejoinder  is,  it  should  seem-,  only  spondcndum  in  C.  P.  1  B.  fe  P.  643.-2  ft 

necessary  where  the  replication  states  the  235.    Though  it  is  laid  down  in  Imp.  E.  S. 

issuing  of  the  writ  to  have  been  on  the  teste  310,  that  if  a  tender  be  made  on  the  day  the 

thereof;  and  where  the  real  day  is  stated  in  bill  is  filed,  it  will  not  assist  (he  defendant, 

the  replication,  this  special  form  seems  un-  yet  according  to  the  doctrine  in  4  Campb. 

necessary,  at  all  events.    If  the  tender  were  197,  this  is  not  law. 
made  on  the  same  day  of  issuing  the  writ, 
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ccas  in.  this  action  against  'the  said  .defendant  to  compel  bis  appearance  here-  to  tsm»», 

inafter.the  hour  of  ten  o'clock  in  the  mooring  of  the  — —  day  of , 

[in  this  same  Term,]  and  than  before  the  said  commencement  of  this 
suit,  and  before  the  exhibiting  of  the  said  bill,  to  wit,  at  the  hour  of  nine 

o'clock  in  the  morning  on  the  — —  day  of at,  &c.  (venue)  aforesaid; 

the  said  defendant  was  ready. and  willing,  and  then  and  there  tendered,  and 
offered  to  pay  to  the  said  plaintiff  the  said  *aum  of  £-~-  parcel,  &c.  in  [*1228] 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  second  plea 
in  that  behalf  alleged. .  And  this*  Ac. — [CWWi  tvith  a  verification,  as 
<mtey  1219.] 

[Actio  nou,  as  ante+ 1219  J— ^ Because  he  saith,  that  the  said  plaintiff  To  **!***■ 
did  not,  after  the  time  w>en  the  said  supposed  .causes  of  action,  in  the  said  £° ^^* 
declaration  mentioned,  accrued,  and  before  the  said  defendant  tendered  of  &  prior 
and  offered  to  pay  the  said  sum  of  £ —  parcel,  &c.  as  the  said  defendant  demand,, 
hath  in  his  said  plea  in  that  behalf  alleged,  demand  the  said  sum  of  £ —  ^^1 
parcel,  &c*  of  and  from  the  said  defendant,  or  request  him  to  pay  the  («). 
same,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  in  his  said  replication  in  that  behalf  alleged.    And  of  this  the  said 
defendant  puts  himself  upon  the  country,  &o. 

[Actio  nan,  as  ante,  1219.] — Because  he  saith,  that  the  said  plaintiff  did  To  repilca- 
not,  after  the  making  of  the  said  fender  in  the  said  [tost]  plea,  mentioned,  JjJStt* 
and  before  the  exhibiting  of  the  said  bill,  demand  of  or  request  the  said  ofasitfw- 
defendant  to  pay  to  the  paid  plaintiff  the.  said  sum  of  <£ —  parcel,.  &c  i»  $•*»*&*- 
the  said  plea  mentioned,  in  manner  and  fortn  as  ,.the  said  plaintiff  hath  mU1^  ^' 
above  in  his  said  replication  in  that  behalf  alleged.  .  And  of  this  the  said 
defendant  puts  himself  upon  the  country,  &c< 

4  • 

X  t 

[Actio  nan,  as  ante,  1219.]-^-Because  he  saith,  that  aftqr  the  recovery  *>*»•■* 
of  the  said  judgment,  and  before  the  exhibiting  of  th<e  said  bill  of  the  said  ^°uld? 
plaintiff  againgt  the  said  defendant  in  this  behalf,  he  the  said  plaintiff  did  catton of 
not  pay  and  satisfy  to  the  said  defendant  the  said  sum  of  [<£798]  in  form  payment 
aforesaid  recovered,  or  any  part  thereof,  in  manner  and  form  as  the  said  Jjjr^96** 
plaintiff  hath  above  in  that  behalf  alleged.    And  of  this  the  said  defend-  judgment 
ant  puts  himself  upon  the  country,  &c.    And  as  to  the  said  replication  of  recovered, 
the  said  plaintiff  to  the  residue,  of  the  said  plea,  of  the  Said  defendant  by  ^^ 
him,  [secondly]   above  pleaded,  an&  wheimf  he  hath  prayed  may  be  in- 
quired  of  by  the  country,  doth  the  like.       ^  , 

[Actio  non,  as  ante,  1219.]-i-Becau0e  he  saith,  that  the  said  deed  of      ™ 
release  in  the  said  [second]  plea  mentioned,  was  had  and  obtained  fairly,  ■?»  *■*• 
and  .not  by  the  fraud  or  covin  of  the  said  defendant  in  manner  and  form  as  thluhe 
the  said  plaintiff  hath  above  in  his  said  replication  in  that  behalf  alleged*  release 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c,  ^^ 

(e)  If  there  was  a  tender  at  the  time  of  to  the  law,  see  1  Esp.  Rep.  1116. 

the  prior  demand,  then  rejoin  that  tender.  (g)  See  the  replication,  ante,  1158,  and 

(/)  See  the  replication,  ante,  1155,  and  3  Went.  Index,  xii.  and  xiii. 
the  forms,  3  Wentw.  181.— 3  Id.  Index.    As 
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to st at tm      [Actio  non,  as  ante,  1219.] — Because  he  saith,  that  the  said  several 
of  limi-    8Qpp08e(i  causes  of  action  m  f&e  said  declaration  mentioned,  did  not,  nor 


TATIONS. 


Rejoinder  ™*  mJ  or  e^*r  °^  *bem  ****"*•  *>  &*  *«d  plaintiff  within  six  vean, 
that  the  »ext  before  the  issuing  of  the  said  ptecept,  [or  "  writ/']  m  the  said  rep- 
actiou  did  Kcation  to  the  said  [second]  plea  mentioned,  in  manner  and  form  as  the 
*rttMnCs£e  8a^  Pontiff  hath  abuve  in  Iris  said  replication  in  that  behalf  alleged. 
years  of  is-  And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 

suing  the 

7*1^241  l^arne  a*  tfe  form,  ante,  1221,  to  the  asterisk,  and  (hen  proceed  at 
To  replica-  f°U°W8  0 — And  the  said  defendant  farther  saith,  that  he  did  not  undertake 
tioa  of  a  or  promise,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
****#>  complained  against  him  at  any  time  within  six  years  next  before  the  said 
ftetaoe  wr^  was  *>  rea^y  and  in  truth  issued  as  aforesaid.  And  this,  &c.  (£). — 
when  it       [Conclude  with  a'  verification,  as  ante,  1219.] 

was  issu>  .    - 

nmasmmp-  [Actio  non,  as  ante,  1219.] — Because  he  saith,  that  there  is  not  any 
sit  infra  record  of  the  Baid  supposed  original  writ,  and  return  thereof  remaining  in 
sexannosoi  fae  8ai<j  qq^^  0f  ^j.  saj<i  \0T&  the  king,  before  the  king  himself,  at  Wesfc- 

\i\  timC  minster,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
Kejoinder  replication  alleged.  And  this,  &c. — [Conclude  with  a  verification,  a$ 
*«2?8r    ante,  1219.] 

record  of  7  J  , 

original 

vtil  [Actio  nen,  as  ante,  1219.]— Because  he  saith,  that  the  said  writ  in  the 

Tf  the***5  ^^  ^plication  mentioned,  was  issued  by  the  said  plaintiff,  with  intent  to 
toot  of  ?sl  attack  the  said  defendant  by  pledges,  ant  then  to  enter  and  record  his  ap- 
suing  the  pearance  in  the  said  court  here,  and  upon  such  appearance  so  recorded 
2?*  (ll  and  entered,  according  to  the  custom  of  the  said  court  here,  to  declare 
tion  tnat  "  against  him  the  said  defendant,  in  a  certain  plea  of  debt  upon  demand  for 
defendant  the  sum  of  £ — .  Without  this,  that  the  aaid  original  writ  was  issued 
wu>  be.  ^jjh  intent  that  the  said  plaintiff,  upon  the  appearance  of  the  said  defend- 
fee.  that'  ant>  should  declare  against  the  said  defendant  in  manner  and  form  as  he 
plaintiff  the  said  plaintiff  hath  above  alleged.  And  this,  &e. — [Conclude  with  a 
toUth£*'  verifiertion,  a» ante,  1219.] 

bfflwithta  m  "  '  • 

six  years        [Actio  non,  as  ante,  1219.] — Because  he  saith,  that  the  said  plaintiff 

antiTfinrt"   *^'BOfc  exhibit  his  said  bill  against  the  said  defendant,  within  six  yews  next 

return  (m).  *ft©r  his  the  said  defendant's  first  return  into  this  kingdom  from  beyond 

the  seas,  after  the  accruing  of  the  said  several  causes  of  action  unto  the 

said  plaintiff,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 

[  *1225]  8ai(i  replication  in  that  behalf  alleged.    *And  of  this  the  said  defendant 

puts  himself  upon  the  country,  4c. 

■ 

Rejoinder  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiffii 
uom^o  ptea  *°  ^e  8a^  [second]  plea  of  the  said  defendant,  says,  that  the  said  plain* 
of  statute  tiffs  ought  not,  by  reason  of  any  thing  by  them  in  that  replication  alleged, 
of  Limita-  to  have  or  maintain  their  aforesaid  action  thereof  against  the  said  defend- 
ac^onby11  ant>  because  he  **?*>  &&*  the  *M  defendant  did  not  appear  in  the  said 

executors, 

oftheac-        (W  See  the  replication,  ante,  1160,    and  to  the  country. 

tion  being   the  forms,  3  Wentw.  Index,  xx,  ficc.  (/)  See  the   form,  1    Lutw.    100,  and  3 

(i)  See  the  replication,  ante,   1160,  and  Went.  Index,  xx.    If  the  issuing  of  the  writ 

the  forms  and  law,  2  Burr.  952. — Lil.  Ent.  is  denied,  vide  Sayer,  300. 

33. — 3  Wentw.  Index,  xx.  (m)  See  the  replication,  ante,  1161,  and 

(k)  Query  if  this  ought  not  to  conclude  the  form,  1  Wentw.  327. 
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And  the  said  ddfepdavt  as  to  the  odd  plea  in  bar  of  the  said  plaintiff  a*  *»  hbh*, 
to  the  said  snm  of  £ —  residue  of  the  said  rent  in  the  said  avowry  [or,      *°* 
"  cognizance9']  mentioned,  saith,  that  the  said  defendant,  fey  reason  of  any  ^.^^^ 
thing  by  the  said  plaintiff  therein  alleged,  ought  not  to  be  barred  from  avow*  tender,  de- 
ing  [or  *"  acknowledging/']  the  taking  of  the  said  [cattle,]  goods,  and  chat-  *»*<*<«. 
tela  in  the  said  declaration  mentioned,  in  the  said  ptoee  in  which,  Ac.  and  r*jo9Q> 
justly,  &e.  because  he  saith  that  the  said  plaintiff  did  not  tender  or  offer  t*  I       -4 
pay  to  the  said  defendant  the  said  sum  of  £>< —  of  the  rent-aforesaid,  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  ptear  in  bar  al- 
leged.   And  of  this  the  said  defendant  puts  himself  upon  the  eonntry,  &e» 

■  * 

S  Commencement  as  m  tfo  ottos /0rn|.}-~-B6eau8e  he  saith,  that  after  the  To  a  plea 
,  fcc.  (tt*  day  when  the  rent  became  <be,  as  elated  to  A*  ^••W3S)and  J^£^* 
after  the  said  supposed  tender  in  that  pie*  mentioned,  and  before  the  tab  cogniz- 
ing of  the  said  goods  and  chattels,  in  the  said  place  in  whieh,  fee,  to  wit,  »<*  for 
on,  Ac.  aforesaid,  at,  &o.  (venue)  aforesaid,  the  said  S.  F.  demanded  of  ^J^f1*" 
the  said  plaintiff  the  said  sum  of  «£—  die  residue  of  the  said  rent,  and  **>  demia* 
quired  him  to  pay  the  same  to  the  said  E.  F.  which  the  said  plaintiff  then  («)• 
and  there  wholly  neglected  and  refined  to  .do ;  wh**eftre  the  said  defend- 
ant, as  the  bailiff  of  the  said  E.  F.  well  acknowledges  the  taking  of  the 
said  goods  and  chattels,  inthe^aid  place  in  which,  fto.  and  justly,  Ac.  for 
and  in  the  name  of  a  distress  for  the  said  rent  due,  so  due,  in  arrear,  and     , 
unpaid  to  the  said  E.  F.  as  aforesaid ;  and  the  said  rent  sttB  remains  so  due 
and  unpaid  in  manner  and  form  as  the  said  defendant  hath  above  alleged.  . 
And  this,  &e\     [Conclude  trift  a  verification^  me  ante*  1228*] 

[Preduii  non,  as  ante,  1228.] — Because  he  saith,  that  the  said  defend-  *°  D**- 
ant,  after  the  making  of  the  said  demise  in  the  said  plea  in  bar  mentioned,  **^^ 
and  whilst  the  said  plaintiff  was  possessed  of  the  sua  plaee  in  whieh,  fee.  ?0  a  J^ 
under  and  by  virtue  of  the  said  demise,  as  tenant  thereof  to  the  said  defen-  in  tor  of  a 

dant,  and  half  a  year  before  the day  of A.  D. to  wit,  on,  j®^? 

Ac.  at,  fee.  (venuey  gave  due  notice  to,  and  then  and  there  reqmired  the  defendant 
said  plaintiff  to  quit  and  deliver  up  the  possession  of  the  said  demised  prem-  to  the 
ises,  with  the  appurtenances,  *unto  the  said  defendant  unto  the  said — --day  P*amtiff7 

of A.  D. then  next  following ;  and  by  means  thereof,  afterwards,  noticeto 

and  before  the  said  time  when,  fee.  to  wit,  on  the  day  and  year  last  afore-  quit  aq. 
said,  the  said  tenancy,  and  the  estate  and  interest  of  the  said  plaintiff  in  the  [  *1280] 
said  demised  premises,  and  the  said  place  in  which,  fee.  with  the  appurte- 
nances, wholly  ended  and  determined,  to  wit,  at,  fee.  (venue)  aforesaid* 
and  thereupon  the  said  defendant,  after  the  said  tenancy  was  m>  ended  and 
determined  as  aforesaid,  and  before  the  said  time  when,  fee*  to  wit,  on  the 
day  of in  the  same  year,  entered  into  the  paid  plaee  in  which, 


&c.  and  then  and  there  became,  and  was  lawfully  possessed  thereof,  and 
continued  so  possessed  until  the  said  time  when,  k*.  and  because  the  said 
cattle,  after  the  said  demise  became  and  was  se  sanded  and  determined  as 


1191; 


See  the  plea  in  bar  and  notes,  ante,-  (£)  See  the  plea  in  bar,  ante,  1195,  and  7 

and*  see  the  form,  ante,  1221.  T.K.  431.    As  to  the  statement  of  a  notice 

(e)  See  the  plea  in  bar,  ante,  1191 ;  and  to  quit,  ante,  494.    See  replication  to  fflea  in 

as  to  replications  <©f  a  subsequent  demand,  bar,  denying  demise  to  plaintiff,  held  food, 

ante,  1155.  1  D.  &  R.  42.-2  Saund.  319. 
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tO    DAft- 
A&fi 


afortfsaid,  and  wkJfet  the  said  defendant  Was  so  possessed  as  aforesaid,  and 
at  the  mud  time  when,  &c.  were  wrongfully  in  the  said  place  in  which,  &c. 
treading,  &c— {  Ciankud*  mtk  a  verification,  as  ante,  1228.] 


To  a  plea  [Prechidi  nen}  as  out*,  1228.] — Because  he  saith,  that  he  the  said  de- 
JkaJJof  fondant,  and  all  other  the  tenants  and  eooupiws  of  the  said  close  in  which, 
fences,  de-  &<*  for  the  fine  being,  from  time  whereof  the  memory  of  man  is  not  to 
mai  of  de-  the  contrary,  have  not  repaired  and  amended,  ner  have  been  used  and  ac- 
obWation  ^^tomed  to  repair  and  amend,  nor  of  right  ought  to  hare  repaired  and 
to  repair  amended,  nor  ought  the  said  defendant,  before  or  at  the  said  several  turns 
(«)•  when,  &c.  of  right  to  have  repaired  and  amended,  nor  still  of  right  ought 

"  to  repair  and  amend,  the  said  hedge  and  fence  between  the  said  close  of 

the  raid  plaintiff,  and  the  said  dose  in  ■  wbieh,  Ao.  when,  and  as  often  as 

occasion  hath  required,  to  prevent  cattle  feeding  and  depasturing  or  being 
*  in  the  said  close  of  the  said  plaintiff,  from  erring  or  escaping  thereout, 

through- the  defects  and  insufficiency  of  the  said  hedge  and  fence,  into  the 
.  said  close  in  which,  &o.  and  doing  damage  therein  manner  and  form  as 

the  said  pWptiff  hath  above  in  his  said  plea  in  bar  in  that  behalf  alleged. 

And  ef  this  the  said  defendant  pots  himself  upon  the  country,  6c 

£riauf  [^r^^  7i^,  o^a^,  12280 —Because  he  saith,  that  the  said  hedge 
defect  of  ••*  &***  huthe  saad  plea  in  bar  mentioned,  before  or  at  the  said  time  when, 
feres.  &o.  were  not  nanons,  prostrate,  or  Men  dotrn  for  want  of  needful  or  ne- 
[  *1231]  oeseary  'mating,  repairing,  or  amending  thereof,  in  manner  and  form  as 

the  said  plaintiff  hath  above  jn  his  eaid  pterin  bar  in  that  behalf  alleged. 

And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 


[  1282]  "REJOINDERS  IN  TRESPASS. 


m       A  ike  K.  B.  (or  "  a  P."  or,  «  Exchequer.") 

toST  «*•  I  And  the  said  defendant,  astoihe  said  replication  of  the  said 
tu»,  con.  A.  B.  J  plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  and 
eluding  to  vhith  the  said  plaintiff  hath  psagred  may  be  inquired  of  by  the  country* 
^coun"    doththeMke. 


2.  Rejoin-  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff; 
der  to  a      to  the  said  [third]  plea  of  the  feud  defendant,  saith,  that  the  said  plaintiff 

concSSr  **&*  not>  *J  reason  of  *ny  *W»g  by  him  in  that  replication  above  al- 
wtth  aver-  teged,  to  have. or  maintain  his  aforesaid  action  against  the  said  defendant, 
mention,    in  respect  of  the  said  supposed  trespasses  in  the  introductory  part  af  the 

(e)  See  the  pleas  in  bar,  ante,  2196, 1210.  may  be,  that  the  eattle  were  unruly,  as  an- 
This  replication  should  conclude  to  the  te,  1210,  or  that  the  plaintiff  turned  the  cat- 
country.    1  Saund.   108.    The  replication   tie  in,  as  ante,  1210.— See  1  Taut.  529. 
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court  m  the  said  replication  mentioned,  to  answer  to  ;tfce  reid  J.  'H.»  AC-  t^  statute 
cording  to  the  exigency  of  the  said  precept  in  the  same  replication  men*  °%,"^,Jl" 
tioned,  nor  did  the  said  J.  H.  thereupon  exhibit  his  bifl  and  deolare  against 


the  said  defendant,  in  manner  and  form  as  the  said  pkdntffis  have  abavo  in  brought  lit 

the  said  last-mentioned  replication  alleged.  '  And  of  this  the  said  defend-  j^^. 

ant  puts  himself  upon  the  country.  testator's 

teth)^*t 

{Actio  non,  as  ante,  1219,]— Because  he  saith,  that  no  goods  or  chat*  Jfjjji 
tela  of  the  said  E.  P.  deceased,  at  the  time  of  his  death,  have,  since  the  pear,  nor 
exhibiting  of  the  WU  of  the  said  plaintiff  against  him  the  mud  defendant  in  aid  testa- 
this  behalf,  come  to  or  been  in  the  hands  of  him  the  said  defendant  as  ad-  j^f^^ 
ffihustrator  as  aforesaid,  to  be  administered,  in  manner  and  form  as  the  suit  (»). 
said  plaintiff  hath  in  his  said  replication  in  that  behalf  alleged.    And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &«. 

[Actio  non,  as  ante,  1219.] — Because  he  saith,  that  the  said  judgment    against 
in  the  said  [first]  plea  first  mentioned,  was  had  and  obtained  for  a  true  and  s*"^0*3* 
just  debt,  really  and  truljr  due  and  owing  to  the  said  E.  F.  and  not  by  the  To  TeJ^car 
fraud  or  covin  of  the  sasd  defendant,  or  with  intent  to  defraud  the  said  tion  that 
plaintiff  of  his  said  debt,  in  manner  and  form  as  the  said  plaintiff  hath  wets  had 
above  in  his  said  replication  in  that  behalf  alleged ;  and  the  said  defendant  £^£  *nc€ 
further  saith,  that  the  said  judgment  in  the  said  [first]  plea  secondly  men*  the  exhibit- 
tioned,  was,  &c.  (similar  denial  to  each  judgment.)    And  of  this  the  said  »{?  tte 
defendant  puts  himself  upon  the  eeantryt  &c.  ing  the*7 

fact  (o). 
Toreptica- 

— *=©©©Q=5—  *  the  judg- 

ments 
againstth* 
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taimed  by 

fraud,  de- 

^  nyiiig  the 

fraud  (o). 

£•1226} 

[Similiter  to  ihe  replication  concluding  to  the  country,  as  ante,  1219.]  qkawakds, 
And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  To  replica- 
the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaintiff  j^j^**' 
by  reason  of  any  thing  by  him  in  that  replication  alleged,  ought  not  to  award  de- 
have  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant,  Byi*g  ti"> 
because  he  says,  that  the  said  B.  F.  and  G.  BL  -did  not  make  any  such  aw     W* 
award  of  or  concerning  the  said  premises,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  bis  said  replication  alleged.    And  of  this  the  said 
plaintiff  puts  himself  upon  the  country,  &c. 

\Simtber  to  the  rtpKcation  concluding  to  (he  country,  as  ante,  1219.  °*  "*«**■ 
Commencement  of  rejoinder  to  special  replication  as  ante,  1219.] — Be-  *Y  B0I™S* 
cause  he.  saith,  that  the  inhabitants  and  parishioners  of  the  said  parish  were  tionui 
not,  nor  were  any  or  either  of  them,  forced  or  obliged  to  expend  the  said  debt  on 
sua  of  &—  ox  any,part  thereof,  for*  in,  or  about  the  procuring  necessary  {j^Jj?*dy 

(»)  See  fijgm  of  ceniicettoi*  and  nete,  an-  the  forms,  3  Went*.  Index,  xzvi.  etc.— 1 

te,  1162  a.  Sa«nti.  103,  in  the  notes,  and  384,  note  9. 

(o)  See  the  Arm,  ante,  1166.  (a)  S*a  the  rtsHcatien  and  the  law,  ante, 

(p)  See  the  replication,  ante,  1106,  and  lm.— 41  East,  288. 
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wb49ta^  food  er  rmrahmsnt  for  the  said  obiM,  nor  were  the  «*id  mhahitanfcs  or 
DJTB05M,  parishioners,  or  any  or  either  of  them  damnified,  by  reason  or  cm  account 
showing  of  the  maintenance  or  bringing  up  of  the  said  child*  in  manner  and  form 
4*mage,  .  as  the  said  plaintiff  hath  above  in  his  said  replication  in  that  behalf  alleged. 
JEi^JJ^  And  of  this  the  said  defendant  pots  himself  upon  die  -country,  fee 

e*wi>«*>  [Commencement  as  ante,  1219.] — Because  he  saith,  that  the  said  E.  F. 
*m  soffit,  after  the  making  of  the  said  iwiting  obligatory,  and  after  be  had  received 
c^rTto*  ^  "^  monies  in  the  said  'replication  mentioned,  and  before  the  exhibit* 
bond  con-  *ng  of  the  said  bill,  [or,  i»  (7.  jp.  or  by  original,  u-  before  the  commence- 
ditioned  meat  of  this  suit,"]  to  wit,  o%  fee*  at,  fee.  (yermt)  aforesaid,  well  and 
account  *TOty  accounted  for  and  paid  the  6ame  sums  of  money  received  by  the  said 
dec.     E.  F.  as  aforesaid.    And  of  this  the  said  defendant  puts  himself  upon  the 


mar 


that  E.  F.   country,  fee. 

did  ac- 
count, Sec. 

•12J7] 


I 


[*12Z8]  REPLICATION  IN  REPLEVIN. 


i*       In  the  K.  B.  (or,  "  C.  P.") 

™^'  C.  D.  )  Term,  —  WU.  4. 

^inha^  atB*  \  And  th€  ^  defendant,  as  to  the  said  plea  in  bar  of  the  said 
concluding  A.  B.  )  plaintiff  by  him  [first]  above  pleaded.  And  which  he  hath  pray- 
totheemm-  ^d  may  be  inquired  of  by  the  country,  doth  the  file. 

Cam-  pn, 

meoce-        v.  *J.  f 

mem  of  a  etts.  >  And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said  plain- 
kSJinl  A'  B'  )  tiff  t0  the  8ai*  tfir8t3  ayowr/  ["r> "  «ogni«mceH]  of  the  said  defend- 

replevin,  ^^  ^.^  ^afc  j^  ^  reafign  Qf  g^  |.^g  ^  ^  ^^    plujatjff  m  fa£   p]ei 

•  above  alleged,  ought  not  to  be  barred  from  avowing  (or, u  acknowledging,"] 

the  taking  of  the  said  [cattlej  goods,  and  chattels  in  the  said  declaration 

mentioned,  in  the  said  place  in  which,  fee.  and  justly,  &c.  because  he 

saith,  that,  fee.  [or,  if  (lie  replication  merely  re-assert  matter  alleged  in 

r  the  avowry  or  cognizance,  say,  because  "  as  before/*  he  saith,  £c.     Sere 

to  the   10a  *tak  &*  subject-matter  of  the  replication,  and  if  it  be  merely  in  denial  of 

country,     the  plea  in  bar,  conclude  to  the  country,  as  follows;"]    And  of  this  the  said 

defendant  puts  himself  upon  the  country,  fee. 

Coacrasitn 

££^™^~      And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before, 
'  he  prays  judgment,  and  a  return  of  the  said  [cattle,]  goods,  and  chattels, 
together  with  his  damages^  &o.  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  to  be  adjudged  to  him,  feo. 

(b)  See  the  replication,  ante,   1177,  and  would  be  tt  departure,  2  Sannd.  80.    I  Hen. 

the  forms  of  rejoinders,  7  Wentw.  Index.  Bta.  253. — 1  Saund.  113. 
616.— 6  Weatw.  631.    If  the  defendant  has       (c)  See  tha  reputation,  aate,  1179,  and  the 

pleaded  non  4ammfocatSsy  he   cannot   after-  forms  of  rejoinders,  7  Wentw.  Index,  616. 
wards  rejoin,   that  the  parishioners   were       (a)  As  to  thia  eondnsion,  see  ante,  1043. 
damnified  of  their  own  wrong,   far  that 
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said  [third]  plea  and  in  the  said  declaration  mentioned,  because  ho  saith,       in 
that,  &c. — [Here  state  the  subject-matter  of  the  rejoinder,  and  the  eonclu*  °*fEB*1'* 
eion  to  the  country  will  be  as  follows :] — And  of  this  the  said  defendant  puts  si'on  ™£e 
himself  upon  the  country,  &c.  country. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before,  he  *•  Conciu- 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  y^SfiSJ.  & 
action  thereof  against  the  said  defendant,  in  respect  of  the  said  supposed  tion. 
trespasses  in  the  introductory  part  of  the  said  [third]  plea,  and  in  the  said 
declaration  mentioned,  &c. 

[Actio  non,  as  supra.'] — Because  he  saith,  that  he  did  not  to  a  greater  to  person, 
degree,  or  with  more  force  or  violence  than  was  necessary  for  the  stud     .  .c* 
purpose  in  the  sai<}  [last]  plea  mentioned,  commit  the  said  supposed  tres-  tolreplica. 
passes,  in  the  introductory  part  of  the  said  [last]  plea  mentioned,  in  man-  tion  of  ex- 
ner  and  form  as  the  said  plaintiff  hath  in  his  said  replication  in  that  behalf  cess> de- 
alleged.    And  of  this  the  said  defendant  puts  himself  upon  the  country,  jjj^  e3 

&C.  cess  (a). 


ex- 


[Actio  non,  ut  supra.] — Because  he  saith,  that  the  said  defendant,  after   to  real 
the  mating  of  the  said  demise,  ic.  [state  *the  notice  to  quit,  and  the  de-  PR0*ERTY- 
termination  of  the  tenancy,  precisely  as  in  the  form,  ante,  1229,  to  the  aste-  cri^&L 
risk,  saying,  "  before  either  of  the  said  times  when,  &c."  instead  of"  the  demise  to 
said  time  when,  &c."  and  then  proceed  as  follows:]  and  thereupon  he  the  &>  the 
said  defendant,  after  the  said  tenancy  was  so  ended  and  determined  as  *™e  t0& 
aforesaid,  to  wit,  at  the  said  several  times  when,  &c.  entered  into  the  said  quit. 
[dwelling-house]  in  which,  &c.  and  committed  the  said  supposed  trespasses  [  *1233] 
in  the  introductory  part  of  the  said  [second]  plea  mentioned,  as  he  law- 
fully might  for  the  cause  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.    And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  1282.] 

[Actio  non,  as  ante,  1232.] — Because  he  says,  that  the  said  plaintiff,  Rejoinder 
after  the  giving  $ie  notice  in  the  said  replication  mentioned,  to  wit,  on,  &c.  j^^?*8 
at,  &c.  (venue)  waived,  relinquished,  and  abandoned  such  notice,  and  then  notice  to 
and  there  assented  and  agreed  to  the  continuance  of  the  said  demise.    And  quit,  was 
this,  &c— [Conclude  with  a  verification,  as  ante,  1232.]  waived^). 

And  the  said  CD.  as  to  the  said  replication  of  the  said  A.  B.  to  the  £*^ 
said  second  plea  of  him  the  said  C.  D.,  as  before,  saith,  that  he  the  said  mg  right  of 
O.  D.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times  way,  fee. 
when,  &c.  had,  of  and  in  the  said  messuage  and  land,  with  the  appurte-  P8**1®*1 
nances,  in  the  said  second  plea  mentioned,  for  the  time  being,  from  time  where-  piea  (<•). 
of  the  memory  of  man  is  not  to  the  contrary,  have  had  and  have  been  used 
and  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said  0. 
D.  still  of  right  ought  to  have  for  himself  and  themselves,  his  and  their  ten- 

(a)  See  replication,  ante,  1205.  see  ante,  1211,  and  1  Saund.   103  b.— 7  B. 

(b)  See  the  sur-rejoinder,  post,  1235.  &  C.  346.    If  the  replication  be  improper- 

(c)  We  have  seen  that  a  replication,  de-  ly  concluded  with  a  formal  traverse  and 
nying  a  right  of  way,  or  any  other  prescrip-  verification,  the  rejoinder  must  re-assert  the 
live  right,  or  the  obligation  to  repair,  as  stat-  subject  matter  of  the  plea,  as  in  the  above 
ed    in    the    plea,    should   conclude    to   the  form. 

country,    and    without   a   formal   traverse, 

Vol.  HI.  85 
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to  MAL  ants  and  farmers,  occupiers  of  the  said  messuage  and  land,  with  the  appur- 
propbety.  finances,  common  of  pasture,  in,  upon,  and  throughout  the  said  clo9e  in 
which,  &c.  for  all  his  and  their  commonable  cattle,  levant  and  couchant,  in 
and  upon  the  said  messuage  and  land,  with  the  appurtenances,  in  every 
year,  at  all  times  of  the  year,  as  to  the  said  messuage  and  land,  with  the 
appurtenances,  belonging  and  appertaining,  in  manner  and  form  as  he  the 
said  G.  D.  hath  in  his  said  second  plea  above  alleged.  And  of  this  he 
the  said  0.  D.  puts  himself  upon  the  country,  &c. 

Rejoinder  [Actio  non,  as  ante,  1232.] — Because  he  saith,  that  the  said  cattle  of 
caiion^At  ^e  sa^  defendant  escaped  out  of  the  said  common  or  waste  in  the  said 
defend-  [second]  plea  in  that  behalf  mentioned,  into  the  said  close  in  which,  &c. 
ant's  cattle  called,  &c.  through  the  defeot  of  the  said  fences  in  the  said  [second]  plea 
7\i\7  and  m  ^at  behalf  mentioned,  in  manner  and  form  as  the  sjud  defendant  hath 
broke  the  above  in  his  [second]  plea  in  that  behalf  above  alleged,  and  not  through 
fence,)  that  any  breach  of  the  said  fence,  as  in  the  said  replication  to  the  said  [second] 
^^5  by  P*ea  mentioned.  *And  this  the  said  defendant  prays  may  be  inquired  of 
the  defect   by  the  country,  &c. 

of  fence 
mentioned 

through 
any  breach 

??SSd  SURREJOINDER  IN  ASSUMPSIT. 

in  the  rep- 
lication^). 

[  1234J 

Sur-rejoin-  A.  B.  ^ 

joinder  to  ag8*-  >     And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  de- 

a  replica-  C.  D.  )  fendant,  as  to  so  much  of  the  said  replication  as  relates  to  the 

1  ka^f*  ^  promissory  note  therein  mentioned,  says,  that  he,  by  reason  of  any 

plaintiff's  thing  by  the  said  defendant  in  thai  part  of  the  said  rejoinder  above  alleged, 

discharge  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action 

under  la-  thereof  against  him,  because  he  says,  that  the  said  promissory  note  was 

Act)  that  n°fc  made  and  delivered  in  respect  of  a  debt  accrued  due  from  the  said 

the  note  defendant  to  the  said  plaintiff,  before  the  said  supposed  adjudication  in  the 

™^DOt  said  plea  mentioned,  in  manner  and  form  as  the  said  defendant  hath  above 

account  of  in  his  said  rejoinder  alleged.    And  this  the  said  plaintiff  prays  may  be 

a  debt  inquired  of  by  the  country,  &c. 

contracted 

plaintiff  'a       W  See  "Plications,  as  ante,  1210.  («)  See  rejoinder,  ante,  1220. 

discharge 

(0* 
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'REJOINDERS  AND    STIRrREJOINDERS  IN   REPLEVIN, 

TRESPASS,  &c. 


In  the  K  B.  (or  «  C.  P.") 

A.  B.  )  * Term, Will  4.       Common 

agst.  >     And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  defend-  Su^rejoiL 
C.  D.  )  ant,  to  the  said  replication  of  the  stud  plaintiff  in  the  said  [sec-  der  (a), 
ond]  plea  of  the  said  defendant,  saith,  that  he,  by  reason  of  any  thing  by 
the  said  defendant  in  that  rejoinder  above  alleged,  ought  not  to  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  the  said  de- 
fendant, because  he  saith,  that,  &c. — [State  the  subject-matter  of  the  sur-  conclusion 
rejoinder,  and  if  merely  a  denial  of  the  rejoinder,  conclude  thus:'] — And  to  the 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.  country. 

[If  the  surrejoinder  be  of  new  matter,  conclude  with  a  verification,  sim~  Conclusion 
ilar  to  the  conclusion  of  a  replication*     The  form  in  trespass  is  as  fot-  ificatkm  in 
lows:] — And  this  the  said  plaintiff  is  ready  to  verify,  wherefore,  as  be-  trespass. 
fore,  he  prays  judgment,  and  his  damages  by  him  sustained,  on  occasion  of 
the  committing  of  the  said  trespasses,  to  be  adjudged  to  him,  &c. 

C.  D.  }  And  the  said  plaintiff,  as  to  the  said  replication  of  the  said  de-  Rejoujder 
ats.  V  fendant,  to  the  said  plea  in  bar  of  the  said  plaintiff  to  the  said  /y-^p  cvm 
A.  B.  )  avowry  [or,  "  cognizance"]  of  the  said  defendant,  saith,  that  the 
said  defendant  ought  not,  by  reason  of  any  thing  by  him  in  that  replica- 
tion alleged,  to  avow  the  taking  of  the  said  [cattle]  in  the  said  [close]  in 
which,  &c.  and  justly,  &c.  because  he  saith,  that,  &c. — [Here  state  the 
subject-matter  of  the  rejoinder  and  conclude  to  the  country,  or  with  a  veri- 
fication, as  in  a  plea  in  bar,  as  ante,  1189.] 

[Precludi  non,  as  ante,  1201.] — Because  he  saith,  that  after  the  giving  Sur-rejoin- 
of  the  said  notice  in  the  said  rejoinder  mentioned,  and  before  the  expira-  J^flJJf*" 
tion  of  the  said  tenancy,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  the  scud  the  notice 
defendant  waived,  relinquished,  and  abandoned  the  said  notice,  and  *then  to  (put  was 
and  there  assented  and  agreed  with  the  said  plaintiff  to  the  continuance  of  7?)  qq£i 
the  said  tenancy  in  the  said  replication  mentioned,  and  the  said  tenancy  did  ^  -■ 

continue  from  thenceforth,  until,  and  at,  and  after  the  said  time  when,  &c. 
to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — [  Conclude  with  a  veri- 
fication, as  ante,  1235.] 


(e)  See  forms,  Boote's  Suit  at  Law,  222.       Boole's  Suit  at  Law,  260.— Plead.  A.  478, 

(f)  See  the  forms  of  rejoinders  in  replev-    9. 

in,    6    Wearw.    6,    13.— Lil.   Ent.    360.—       (g)  See  the  rejoinder,  ante,  1232. 
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REBUTTERS  AND  SURREBUTTERS. 


REBUTTERS  AND  SUR-REBUTTERS. 


IK    TRES 
PISS. 

Rebutter 


In  the  K.  B.  (or  "  0.  P.") 


denying       v^D.  J 


Term,  —  Will.  4. 


the  waiver  ats.  V  And  the  said  defendant,  as  to  the  said  sur-rejoinder  of  the  said 
of  the  no-  A.  B.  )  plaintiff,  to  the  said  rejoinder  of  the  said  defendant  to  the  said  re- 
uce  to  qmt.  pijcat;on  to  tjie  8a^  [second]  plea  of  the  said  defendant,  saith,  that  the 
said  plaintff  ought  not,  by  reason  of  any  thing  by  him  in  that  sur-rejoinder 
alleged,  to  have  or  maintain  his  aforesaid  action  against  him  in  respect  of 
the  said  supposed  trespasses  in  the  introductory  part  of  the  said  [sec- 
ond] plea  mentioned,  because  he  saith,  that  the  said  defendant  did  not 
waive,  relinquish,  or  abandon  the  said  notice,  or  assent  or  agree  with  the 
said  plaintiff  to  the  continuance  of  the  said  tenancy  in  the  said  replication 
mentioned,  nor  did  the  same  continue  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  sur-rejoinder  in  that  behalf  alleged.  And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &c. 


In  the  K.  B.  (or  "  C.  P.") 


Term,  —  Will.  4. 


Sur-rebut-    A    "R   *\ 

tor*  '  *te.  >  And  the  said  plaintiff,  as  to  the  said  rebutter  of  the  said  defend- 
C.  D.  )  ant,  and  whereof,  he  hath  put  himself  upon  the  country,  doth  the 
like. 


[  1287] 


TLEAS,  &C.  TO  NEW  ASSIGNMENTS. 


IntJieK.  B.   (px  "  0.  i\") 


PLEAS. 

General 
issue  to 
new  as- 
signment- 


Com- 
mence- 
ment of  a 
special 
plea  to  a 
new  as- 
signment 


Term,  —  WiU.  4. 


agst.  >  And  the  said  defendant,  as  to  the  said  several  supposed  tres- 
A.  B.  3  passes  above  newly  assigned,  saith,  that  'he  is  not  guilty  thereof, 
or  of  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
therein  complained  against  him.  But  of  this  he  puts  himself  upon  the 
country,  &c. 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  several  supposed 
trespasses  above  newly  assigned,  the  said  defendant,  by  leave  of  the  court 
here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the 

(a)  When  not  advisable  to  plead  the  new        (b)  See  a  plea  of  set-off  to  a  new  assign- 
assignment,  but  to  suffer  a  judgment  by  de-    ment,  in  assumpsit,  3  Wentw.  163. 
fault,  see  the  note  («),  infra. 


PLEAS,  &c.  TO  NEW  ASSIGNMENTS.  1237 

Statute  in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought     fleas. 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
saith  that,  &c. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg*  Conclusion 
ment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  with  aver- 
thereof  against  him,  in  respect  of  the  said  supposed  trespasses  above  newly 
assigned,  &c. 

And  the  said  defendant,  as  to  the  said  trespass  as  above  newly  assigned,  ^f°^ssiaJl 
truly  here  in  court  confesses  the  said  action  of  the  said  plaintiff,  and  that  ses  newly 
he  the  said  defendant  was  and  is  guilty  thereof,  [and  that  the  said  plain-  assigned, 
tiff  hath  sustained  damages  in  respect  thereof  to  a  small  amount,  to  wit,  to  j^iush- 
the  sum  of  10*.  (a  sum  sufficient  to  caver  the  fullest  damages  for  the  ex-  ^^  0f 
cess)  which  he  the  said  defendant  is  ready  and  willing  to  pay  to  the  said  the  general 
plaintiff]  (d).    And  the  said  defendant  fully  relinquishes  and  abandons  so  J^j^n6" 
much  of  this  said  first  plea  by  him  above  pleaded,  as  traverses  or  denies,  or  so  far  as  it 
can  be  deemed  or  construed  to  traverse  or  deny,  the  said  trespasses  above  relates  to 
newly  assigned,  or  any  part  thereof,  or  that  the  said  plaintiff  hath  sustained  {JJ^1^ 
damages  in  respect  thereof,  &c. 


And  the  scud  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  keflica- 
[first]  above  pleaded,  to  the  said  trespasses  above  newly  assigned,  and     ™N* 
whereof  he  hath  put'  himself  upon  the  country,  doth  the  iKe.  t0  general 

issue  to 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  n.ew  as- 
[secondly]  above  pleaded,  as  to  the  said  trespasses  above  newly  assigned,  con?*611 
saith  that  the  said  plaintiff  ought  not,  by  reason  of  any  thing  by  the  said  mence- 
defendant  in  that  plea  alleged,  to  be  barred  from  having  or  maintaining  his  me!*  °* 
aforesaid  action  thereof  against  the  said  defendant  in  respect  of  the  said  j^  a 'special 
several  trespasses  above  newly  assigned.    Because  he  saith,  that,  &c.         plea  to  a 

new  as- 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg-  conclusion 
ment  and  his  damages  by  him  sustained,  by  reason  of  the  committing  of  with  a  ver- 
the  said  several  trespasses  above  newly  assigned,  to  be  adjudged  to  him, incatlon« 
&c. 

(0  As  to  the  expediency  of  this  form  of    Bingh.  196.— Tidd,  9th  edit.  966,  973. 
pleading,  in  order  to  avoid  the  costs  of  the       (i)  Quare,   if   this    averment    between 
trial  and  inquiry,  see  9  B.  6c  C.  613 — 5    brackets  be  necessary. 
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to  dam.   afotfsaid*  and  whilst  the  feid  defendant  was  so  possessed  as  aforesaid,  and 
kuujit    **       ^^  timewhen,  fee.  were  wrongfully  in  the  said  place  in  which,  &c 
beading,  &c— {  Candude  mth  a  verification,  as  <mte>  1228.] 

To  a  plea  [PrecAuii  n*n,  as  <mUy  1228,]— Because  he  saith,  that  he  the  said  de- 
JkkJJ  $  fandent*  and  all  other  the  tenants  and  eooupiers  of  the  said  close  in  which, 
fences,  de-  fc*  for  the  fine  being,  from  time  whereof  the  memory  of  man  is  not  to 
mai  of  de-  the  contrary,  have  set  repaired  and  amended,  nar  Juw*  been  nsed  and  ac- 
obUgatlan  <^»tomed  to  repair  and  amend,  nor  of  right  ought  to  haye  repaired  and 
to  repair  amended,  nor  ought  the  said  defendant,  before  or  at  the  said  several  tunes 
(0-  when,  &c.  of  right  to  hare  repaired  and  amended,  nor  still  of  right  ought 

*  to  repair  and  amend,  the  said  hedge  and  fence  between  the  said  close  of 

the  Skid  plaintiff,  and  the  said  dose  in  winch,  As.  when,  and  as  often  as 

ooaaaiea  hath  required,  to  prevent  cattle  feeding  and  depasturing  or  being 
'-  in  the  said  close  of  the  said  plaintiff,  from  erring  or  escaping  thereout, 

through  the  defects  and  insufficiency  of  the  said  hedge  and  fence,  into  the 
.  said  closer  in  which,  &o,  and  doing  damage  therein  manner  and  form  as 

the  said  phujitiff  hath  abcrf  e  in  his  said  plea  in  bar  in  that  behalf  alleged. 

And  ef  this  the  said  defendant  pots  himself  upon  the  country,  &e» 

touaUf  fi^rerfiidi^^^^a^  12280—Becausehesalth,  that  the  said  hedge 
defect  of  **d  fente  in.  the  said  plea  in  bar  mentioned,  before  or  at  the  said  time  when, 
fences.  &c.  wet*  got  nanous,  prostrate,  or  fallen  down  for  want  of  needful  or  ne- 
[  *1281]  oeieary  *malan|,  repairing,  or  emending  thereof,  in  manner  and  form  as 

the  said  plaintiff  ha$  above  jn  his  said  plea  a  bar  in  that  behalf  alleged. 

And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. 


C 1282]  'REJOINDERS  IN  TRESPASS. 


m       .fittfe  JT.  B.  («r  "  a  P."  or,  «  JfeoWer.") 

OSHBBJkL.      '       - 


tonSfeT    ***•    I     And  the  said  defendant,  as  to  the  said  replication  of  the 
tioa,  con.    A.  B.  )  plaintiff  to  the  said  [second]   plea  of  the  said  defendant,  and 
eluding  to  wtieh  the  said  plaintiff  hath  pawed  may  be  inquired  of  by  the  country, 


2.  Rejoin-      And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaiatif; 

der  to  a      to  the  said  [third]  plea  of  the  fcaid  defendant,  saith,  that  the  said  plaintiff 

conciud^Mr  **&&  not>  ^y  re*8011  °f  ftn7  t^g  ty  him  in  that  replication  above  at 
with  a  ver-  l^ged,  to  haye  or  maintain  his  aforesaid  action  against  the  said  defendant, 
ification.    in  respect  of  the  said  supposed  trespasses  in  the  introductory  part  of  the 

(e)  See  the  pleas  in  bar,  ante,  2196, 1210.  may  be,  that  the  cattle  were  unruly,  as  an- 
This  replication  should  conclude  to  the  te,  1210,  or  that  the  plaintiff  turned  the  cat- 
country.    1  Sauad.   103.    The  replication    tie  in,  as  ante,  1210.— See  1  Taunt.  529. 


i 


Of    LIMITA- 
TIONS. 
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court  h>  fhosaid  replicfttidn  mentioned,  te  answer  to  ;fche  said  J.  H.  ae*  t*st*tut* 
cording  to  the  exigency  of  the  said  precept  in  the  same  replication  men* 
tioned,  nor  did  the  said  J.  H.  thereupon  exhibit  his  Mil  and  declare  against 
the  said  defendant,  in  manner  and  form  as  the  said  pkrintftfe  hate  above  in  brought  in 
the  said  last-mentioned  replication'  alleged.  '  And  of  this  the  said  defend*  J^^ 
ant  puts  himself  upon  the  countrj.  testator's 

death)  the* 

[Actio nen,  <*,«**>  121JK]~Becaase  he saith,  that  no  goods  or  chat*  JJjJJL 


tela  of  the  said  E.  5.  deceased,  at  the  tine  of  his  death,  have,  since  the  pear,  nor 
exhibiting  of  the  bill  of  the  said  plaintiff  against  him  the  said  defendant  in  <"<* testa* 
this  behalf,  come  to  or  been  m  the  hands  of  him  the  said  defendant  as  ad*  £rf<£^ 
ministrator  as  afofCsaid,  to  be  administered,  in  manner  and  form  as  the  suit  (»). 
said  plaintiff  hath  in  hi*  said  replication  in  that  behalf  alleged.    And  of 
this  the  said  defendant  puts  himself  upon  the  country,  &c. 

[Actio  norij  as  ante,  1219.] — Because  he  saith,  that  the  said  judgment    against 
in  the  said  [first]  plea  first  mentioned,  was  had  and  obtained  for  a  true  and  BIB^0RSi 
just  debt,  really  and  truly  due  and  owing  to  the  said  E.  F.  and  not  by  the  To  ^1^ 
fraud  or  covin  of  the  said  defendant,  or  with  intent  to  defraud  the  said  tion  that 
plaintiff  of  Ids  said  debt,  in  manner  and  form  as  the  said  plaintiff  hath  M8ets  had 
above  in  his  said  replication  in  that  behalf  alleged ;  and  tie  said  defendant  ^aad  sinct 
further  saith,  that  the  said  judgment  in  the  said  [first]  plea  secondly  men-  the  exhibit- 
tioned,  was,  &c.  (similar  denial  to  each  judgment.)    And  of  this  the  said  jjf  ^ 
defendant  puts  himself  upon  the  country,  &c.  ingthe*7 

fact  (0). 
To  replica- 

— «=e©©@= —  JftSg. 

meats 
against  the 
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tailed  by 

fraud,  de- 

^  nying  the 

fraud  (d). 

£•1226] 

■ 

[Similiter  to  the  replication  concluding  to  the  country ',  as  ante,  1219.]  ow  awards. 
And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  ?°  replica- 
the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plaintiff  ^^~ 
by  reason  of  any  thing  by  him  in  that  replication'  alleged,  ought  not  to  award  de- 
have  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant,  *ying  toe 
because  he  says,  that  the  said  E.  F.  and  G.  BL  tBd  not  make  any  such  avard  ^ 
award  of  or  concerning  the  said  premises,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  replication  alleged.    And  of  this  the  said 
plaintiff  puts  himself  upon  the  country,  &c. 


DY  BONBS. 


[Siimtter  to  the  replication  concluding  to  the  country,  a*  ante,  1219.  °* 
Commencement  of  rejoinder  to  special  replication  as  ante,  1219.1 — Be-  "Y 
cause  he.  saith,  that  the  inhabitants  and  parishioners  of  the  said  parish  were  tioVm 
not,  nor  were  any  or  either  of  them,  forced  or  obliged  to  expend  the  said  debt  on 


sum  of  £ —  or  any.  part  thereof,  for,  m,  or  about  the  procuring  necessary  j^1^ 

(«)  See  finm  cf  rjeftieatton  and  note,  an-  the  forma.  3  Went*.  Index,  zxvi.  &c.— 1 

te,  1162  a.  Sana*.  103.  ia  the  notes,  and  384,  note  9. 

(0)  See  the  ftrm,  ante,  1164.  (a)  See  the  repecatidn  and  the  law,  ante, 

(p)  See  the  replication,  ante,  1106,  and  1176.-41  East,  288. 
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*kb49ta*  food  or  nourishment  for  the  said  oWd,  nor  ware  the  said  inhabitants  or 
py  BOJIB3.  parishioners,  or  any  or  either  of  them  damnified,  by  reason  or  on  account 
showing  of  ike  maintenance  or  bringing  up  of  tbe  said  child,  in  manner  and  form 
4«inage,  gg  the  said  plaintiff  hath  above  in  bis  said  replication  in  that  behalf  alleged, 
^^f/7T  ^a*  of  **"■  ***•  sa^  dsfeadant  pot*  himself  upon  die  country,  fro* 

o*wdk*->  [Cbwwnencwi^rf  <m  ante,  1219.] — Because  ho  saith,  that  the  said  E.  F. 
nit*  wom.  aftej.  the  making  of  the  said  writing  obligatory,  and  after  he  had  received 
^^Pl1'  the  said  monies  in  tbe  eaid  Replication  mentioned,  and  before  the  exhibit- 
bond  con-  *ng  tf  ^  8a*d  kill,  [<*>  **  C.  J?,  or  by  original)  u-  before  the  commence- 
ditioned  menfc  of  this  suit/'}  to  wit,  o%  fyc.  at,  &c,  (venue)  aforesaid,  well  and 
account  *roty  accounted  for  and  paid  the  same  sums  of  money  received  by  the  said 
ing,  fee.     E.  F.  as  aforesaid.    And  of  this  the  said  defendant  puts  himself  upon  the 

that  E.  F.   country,  &c. 
did  ac- 
count, &e. 

0-    ' 
•1227] 


I 


[12281  REPLICATION  IN  REPLEVIN. 


w       In  the  K.  B.  (or,  "  C.  P.") 


GWfKTlAi. 


CD.)  Term,—  WU.  4. 

pi^nbar  ate-  \  &*&  **  •**<*  defendant,  as  to  the  said  plea  in  bar  of  the  said 
concluding  A.  B,  )  plaintiff  by  him  [first]  above  pleaded.  And  which  he  hath  pray- 
tothecoun-  ^  j^y  £e  inquired  of  by  the  country,  doth  the  like- 

Com-         rTv, 
mence-        v*  **•  f 

mem  of  a      erts.  V     And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said  plain- 

SShSL  A'  B#  )  tiff  t0  *°  8ai*  t*"*]  ayowr7 10** "  cognizanceM]  of  the  said  defend- 

V^**  gQty  gaith  that  he,  by  reason  of  any  thing  by  the  said  plaintiff  in  that  plea 

.  above  alleged,  ought  not  to  be  barred  from  avowing  [or,    acknowledging,"] 

tbe  taking  of  the  said  [cattle  J  goods,  and  chattels  in  the  said  declaration 

mentioned,  in  the  said  place  in  which,  &c.  and  justly,  &c.  because  he 

saith,  that,  &c.  [or,  if  the  replication  merely  reassert  matter  alleged  in 

-  the  avowry  or  cognizance,  say,  because  "  as  before/*  he  saith,  ftc.     Sett 

to  the1*1011  *k*fe  the  subject-matter  of  the  replication,  and  if  it  be  merely  in  denial  of 

country,     the  plea  in  bar,  conclude  to  the  country,  as  follows;']    And  of  this  the  said 

defendant  puts  himself  upon  the  country,  &c, 

CottchisMi 

JJ^^j?"      And  this  the  said  defendant  is  ready  te  verifv,  wherefore,  as  before, 
*     he  prays  judgment,  and  a  return  of  the  said  [cattle,]  goods,  and  chattels, 
together  with  his  damages,  fcc.  according  to  the  form  of  the  Statute  m 
such  case  made  and  provided,  to  be  adjudged  to  him,  &o. 

(b)  See  the  replication,  ante,   1177,  and  wald  be  tt  departure,  2  £atmd.  80.     1  Hen. 

the  forms  of  rejoinders,  7  Wentw.  Index.  Bia.  253.— 1  Saund.  1 13. 

616.— 6  Weatw.  631.    If  the  defendant  has  »  (c)  See  the  reputation,  note,  1179,  and  tbe 

pleaded  non  JBnvuficatns,  he  eannot  after*  forms  of  rejoinders,  7  Wentw.  Index,  616. 
wards  rejoin,  that  the  parishioners  were  (a)  As  to  thia  condnfiion,  see  ante,  1043. 
damnified  of  their  own  wrong,   far  that 


REJOINDERS  IN  TRESPASS.  1232 

said  [third]  plea  and  in  the  said  declaration  mentioned,  because  he  saith,       in 
that,  &c. — [Here  state  the  subject-matter  of  the  rejoinder,  and  the  concha  °*fER^1" 
*ion  to  the  country  will  be  as  follows :] — And  of  this  the  said  defendant  puts  s-on  ^^ 
himself  upon  the  country,  &c.  country. 

And  this  the  said  defendant  is  ready  to  verify,  wherefore,  as  before,  he  4;  Conciu- 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  y^^.  a 
action  thereof  against  the  said  defendant,  in  respect  of  the  said  supposed  tion. 
trespasses  in  the  introductory  part  of  the  said  [third]  plea,  and  in  the  said 
declaration  mentioned,  &c. 

[Actio  non,  as  supra."] — Because  he  saith,  that  he  did  not  to  a  greater  to  person, 
degree,  or  with  more  force  or  violence  than  was  necessary  for  the  said     .&c* 
purpose  in  the  sai<}  [last]  plea  mentioned,  commit  the  said  supposed  tres>  to^epiica- 
passes,  in  the  introductory  part  of  the  said  [last]  plea  mentioned,  in  man-  tion  of  ex- 
ner  and  form  as  the  said  plaintiff  hath  in  his  said  replication  in  that  behalf  cess>  d*~ 
alleged.    And  of  this  the  said  defendant  puts  himself  upon  the  country,  j}j^  ^ 

&C  cess  (a). 


[Actio  non,  ut  supra.] — Because  he  saith,  that  the  said  defendant,  after   to  real 
the  mating  of  the  said  demise,  &c.  [state  *the  notice  to  quit,  and  the  de-  PR0PEBTY' 
termination  of  the  tenancy,  precisely  as  in  the  form,  ante,  1229,  to  the  aste-  c^o^ofa 
risk,  saying,  "  before  either  of  the  said  times  when,  &c."  instead  of  "  the  demise  to 
said  time  when,  &c."  and  then  proceed  as  follows:]  and  thereupon  he  the  ^^.^ 
said  defendant,  after  the  said  tenancy  was  so  ended  and  determined  as  Jj^g  toa 
aforesaid,  to  wit,  at  the  said  Several  times  when,  &c.  entered  into  the  said  quit. 
[dwelling-house]  in  which,  &c.  and  committed  the  said  supposed  trespasses  [  *1233] 
in  the  introductory  part  of  the  said  [second]  plea  mentioned,  as  he  law- 
fully might  for  the  cause  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.    And 
this,  &c. — [Conclude  with  a  verification,  as  ante,  1282.] 

[Actio  non,  as  ante,  1232.1 — Because  he  says,  that  the  said  plaintiff,  Rejoinder 
after  the  giving  $ie  notice  in  tne  said  replication  mentioned,  to  wit,  on,  ko.  ^auST88 
at,  &c.  (venue)  waived,  relinquished,  and  abandoned  such  notice,  and  then  notice  to 
and  there  assented  and  agreed  to  the  continuance  of  the  said  demise.    And  quit* was 
this,  &c— [Conclude  with  a  verification,  as  ante,  1232.]  waived($). 

And  the  said  CD.  as  to  the  said  replication  of  the  said  A.  B.  to  the  a*™*" 
said  second  plea  of  him  the  said  C.  D.,  as  before,  saith,  that  he  the  said  ingright"of 
G.  D.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times  way,  fee. 
■when,  &c.  had,  of  and  in  the  said  messuage  and  land,  with  the  appurte-  ^JJJ^ 
nances,  in  the  said  second  plea  mentioned,  for  the  time  bebg,  from  time  where-  piea  (e). 
of  the  memory  of  man  is  not  to  the  contrary,  have  had  and  have  been  used 
and  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said  G. 
D.  still  of  right  ought  to  have  for  himself  and  themselves,  his  and  their  ten- 
fa)  See  replication,  ante,  1205.  see  ante,   1211,  and  1  Saund.   103  b. — 7  B. 
\b)  See  the  sur-rejoinder,  post,  1235.  &  C.  346.    If  the  replication  be  improper- 
(c)  We  have  seen  that  a  replication,  de-    ly  concluded  with  a  formal   traverse  and 
nying  a  right  of  way,  or  any  other  prescrip-    verification,  the  rejoinder  must  re-assert  the 
live  right,  or  the  obligation  to  repair,  as  stat-    subject  matter  of  the  plea,  as  in  the  above 
ed    in    the    plea,    should   conclude    to    the    form, 
country,    and   without   a   formal   traverse,  ' 
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ptEA  puis  provided,  comes  the  said  defendant,  by  his  counsel,  J.  W*  esq.  Serjeant- 

coNxfrJu-  a^aw9  an^  say8?  that  ^e  s^  plaintiff  ought  not  further  to  have  or  main- 
ance,  &c.  tain  his  aforesaid  action  thereof  against  the  said  defendant,  because,  fce. 
[State  the  trading  of  defendant,  petitioning  creditor's  debt,  aet  of  betnkrupt- 
cyi  commission  issued,  and  defendant's  being  found  bankrupt,  notice  in 
London  Q-azette,  defendant's  surrender.  and  examination,  and  defendant* 
conformity,  as  ante,  913  to  915,  and  then  proceed  as  follows  .*] — And  the 
said  defendant  in  fact  saith,  that  having  se  conformed  himself  to  the  said 
Statute  made  and  in  force  concerning  bankrupts,  the  said  H.  JR.,  £•  W. 
C.  and  J.  H.  (being  the  major  part  of  the  said  commissioners),  authorized 
by  the  said  commission,  heretofore,  to  wit,  on,  &c.  at,  &c.  by  their  certain 
certificate,  in  writing  under  their  hands  and  seals,  did  certify  to  Henry  Lord 
Brougham,  then  and  still  being  Lord  Chancellor  of  great  Britain,  &c. 
[here  proceed  to  state  the  contents  of  the  certificate,']  and  that  there  did  not 
appear  to  them  any  reason  to  doubt  of  the  truth  of  such  discovery,  or  that 
the  same  was  not  a  full  discovery,  of  all  his  the  said  bankrupt's  estate  and 
effects,  which  said  certificate  had  been  and  was,  previous  to  the  said  sig- 
nature thereof  by  such  commissioners  as  aforesaid,  signed  by  three  parts 
in  five  in  number  and  value  of  the  creditors  of  the  said  defendant,  so 
being  such  bankrupt  as  aforesaid,  who  were  creditors  for  not  less  than  £20 
respectively,  and  who  had  duly  proved  their  debts  under  the  said  commis- 
sion, and  by  such  signature  as  aforesaid,  testified  their  consent  to  such  at 
[  *1244]  lowanoe  *and  certificate,  and  to  the  said  defendant's  discharge,  as  such 
bankrupt  as  aforesaid,  in  pursuance  of  the  said  Statute ;  and  the  said  de- 
fendant  in  fact  further  saith,  that  the  said  certificate  having  been  so  signed 
and  allowed  as  aforesaid  afterwards,  and  since  the  last  continuance  of  the 
plea  aforesaid,  that  is  to  say,  after  the  — — -  day  of  -^ — in  the  year  last 
past,  from  which  day  until  the  [2d  day  of  November],  in  Michael- 
mas Term  next,  unless  the  said  right  honorable  Sir  Nocholas  Conyngham 
Tindal,  knight,  his  said  Majesty's  chief  justice,  assigned  to  hold  pleas  in 

the  said  court  of  the  Bench  aforesaid,  should  first  come  on  the day 

of in  the  year  of  our  Lord aforesaid,  at  the  Guildhall  of  the 

city  of  London,  and  before  this  day,  to  wit,  on  the  day,  &c.  last  aforesaid, 
at,  &c.  (venue)  aforesaid,  in  due  manner  laid  before  the  said  Lord  High 
Chancellor,  for  the  allowing  and  confirming  the  same,  and  the  same  was 
thereupon  then  and  there,  after  the  said  defendant  had  previously  made 
oath  that  such  certificate  and  consent  of  the  creditors  thereupon  as  afore- 
said, was  obtained  fairly  and  without  fraud,  in  due  form  of  law  allowed 
and  confirmed  by  the  said  Lord  High  Chancellor  ;  and  the  said  defendant 
further  saith,  that  the  said  several  causes  of  action,  in  the  said  declaration 
mentioned,  accrued,  and  each  and  every  of  them  did  accrue,  &c. — [Con- 
clude as  ante,  916.] 


In  the  King's  Bench. 

On the  - day  of  — —  instant,  in  this  present 

ffilary  Term,  —  Will.  4. 
Plaintiff's    C.  D.  ) 

unfair   ats-  [   And  now  at  ^  day> to  **'» 0H — f*6  — day. °* — m 

A.  B.  )  UiLt  same  Term,  until  which  day  the  plea  aforesaid  was  last 
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continued,  come,  as  well  as  the  said  plaintiff  as  the  said  defendant,  by  their  plea  pots 

DARREIN 
CONTI1TU- 


respective  attornies  aforesaid;  and  the  said  defendant  says,  that  the  said   DAHREIIf 


plaintiff  ought  not  farther  to  maintain  his  aforesaid  action  thereof  against  j^cr,  &C( 
the  said  defendant,  because  he  says,  that  after  the  supposed  debts,  [or  if  —^~ 
the  action  be  in  assumpsit,  alter  this  form  accordingly  throughout] ,  and  ^enie 
said  several  causes  of  action,  and  each  of  them  in  the  said  declaration  lss^  ]0m. 
mentioned,  accrued  to  the  said  plaintiff,  to  wit,  on,  &c.  [the  day  of  wtfh  ed  («). 
scribing  petition],  he  the  said  plaintiff  was  a  prisoner  in  the  custody  of 
the  marshal  of  the  Marshaleea  of  our  lord  the  now  king,  in  the  [King's 
Bench]  prison,  [in  the  Borough  of  Southwark  in  England,]  at  the  suit  of 
one  E.  E.  and  other  his  creditors,  within  the  meaning  of  a  certain  Act  of 
Parliament,  made  and  passed  in  the  seventh  year  of  the'  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled,  u  An  act  for  the  Relief  of 
Insolvent  Debtors  in  England."  And  •  the  said  defendant  further  saith, 
that  afterwards,  and  whilst  the  said  plaintiff  remained  in  custody  as  afore- 
said, and  within  the  space  of  fourteen  days  next  after  the  commencement 
of  the  actual  custody  aforeasid,  to  wit,  on  the  day  and  year  last  aforesaid, 
to  wit,  at,  &c.  (venue)  aforesaid,  he  the  said  plaintiff  did  apply  by  peti- 
tion, in  a  summary  way,  to  the  court  for  Belief  of  Insolvent  Debtors  in 
England,  for  his  discharge  from  the  custody  aforesaid,  according  to  the 
provisions  of  the  said  Act,  and  in  compliance  therewith ;  and  the  said 
plaintiff  did  then -and  there  subscribe  such  petition,  and  filed  the  same  in 
the  said  court ;  and  the  said  defendant  further  saith,  that  at  the  time  of  sub- 
scribing the  said  petition,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  he  the  said  plaintiff  did  duly  execute  a  conveyance  and 
assignment  to  one  J.  D.  then  and  still  being  the  provisional  assignee  of 
the  said  court,  in  such  form  as  is  to  the  said  Act  annexed,  of  all  the  es-  , 
tate,  right,  title,  interest,  and  trust  of  such  prisoner,  in  and  to  all  the  real 
and  personal  estate  and  effects  of  the  said  plaintiff,  both  within  this  realm 
and  abroad,  except  the  wearing  apparel,  bedding,  and  other  such  neces- 
saries of  the  said  plaintiff  and  his  family,  and  the  working  tools  and  imple- 
ments of  the  Baid  plaintiff,  not  exceeding  in  the  whole  the  value  of  £20, 
and  of  all  future  estate,  right,  title,  interest,  and  trust,  of  the  said  plaintiff, 
in  or  to  any  real  and  personal  estate  and  effects  within  this  realm  or 
abroad,  which  the  said  plaintiff  might  have  purchased,  or  which  might  re- 
vert, descend,  be  devised  or  bequeathed,  or  come  to  him,  before  ho 
should  become  entitled  to  his  final  discharge,  in  pursuance  of  the  said  Act, 
according  to  the  adjudication  made  in  that  behalf ;  or  in  case  the  said 
plaintiff  should  obtain  his  discharge  from  custody,  without  any  adjudica- 
tion being  made  in  the  matter  of  his  petition  then  before,  the  said  plaintiff 
should  be  at  large  and  out  qf  custody,  and  of  all  debts  due  or  growing  due 
to  the  said  plaintiff,  or  to  be  due  to -him  before  such  discharge  as  aforesaid, 
the  said  conveyance  and.  assignment  being  made  subject  to  a  proviso,  that 
in  case  the  petition  of  the  said  plaintiff  should  be  dismissed  by  the  said 
court,  such  conveyance  and  assignment  should  from  and  after  such  dis- 
mission, be  null  and  void  to  all  intents  and  purposes.  And*  the  said  defend- 
ant further  saith,  that  afterwards,  to  wit,  at  and  before  the  court  for  Be- 
lief of  Insolvent  debtors  in  England,  held  in  Portugql  street,  Lincoln's 
Inn  Fields,  in  the  county  of  Middlesex,  and  after  the  la3t  continuance  of 

(m.y  See  pleas  of  insolvency,  ante,  (J19. 
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tcba  *tfis  this  cause,  that  is  to  say,  after the day  of in  Michaelmas 

oontwu-  Term  last  past,  from  which  day  this  eause  was  last  continued,  and  before 
akci,  &c.  this  day,  to  wife,  on,  &c.  [day  qf  hearing  petition],  the  said  petition,  and 
a  certain  schedule  before  then  signed  and  filed  by  the  said  plaintiff,  in  pur- 
suance of  the  said  Act ;  and  the  matters  thereof  came  on  to  be  heard 
and  was  examined  into  before  and  by  the  said  court,  and  the  said 
plaintiff  then  and  there  applied  to  be  discharged  and  exonerated  un- 
der* the  said  Act ;  and  the  said  court  did  then  and  there  adjudge  the 
said  plaintiff  to  be  discharged  from  custody,  and  to  be  entitled  to  the 
benefit  of  the  said  Act,  in  pursuance  of  the  provisions  of  the  said  Act, 
and  the  said  plaintiff  was  accordingly  th<$n  and  there  discharged  from 
the  custody  aforesaid.  And  the  said  defendant  further  says,  that  by 
force  of  the  said  Act,  conveyance,  and  assignment,  and  premises  afore- 
said, all  the  estate,  right,  tide,  trust,  and  interest  of  the  said  plaintiff,  of, 
in,  and  unto  the  said  supposed  debts  and  causes  of  action  in  the  said 
'  declaration  mentioned,  and  all  the  real  and  personal  estate  and  effects 
of  the  said  plaintiff,  were  then  and  there  immediately  after  such  adju- 
dication, thereby  vested  in  the  said  J.  D.  esq.  as  such  provisional 
assignee  as  aforesaid,  upon  the  -trusts  and  for  the  purposes  in  the  said 
Act  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  further  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  &c. 

Pl«aofre-  tj\   q    \ 

JpTO*a*-  &ts.  >  And  now  at  this  day,  that  is  to  say,  on  [Wednesday]  the 
tinuance  R.  S.  )  [22d]  day  of  [July]  in  the  year  of  our  Lord  [1831],  comes  the 
SeassLes  B^i  defendant  by  C.  P.  his  counsel,  and  says,  that  the  said  plaintiff  ought 
(n).  not  further  to  maintain  this  action  against  the  said  defendant,  because  he 

says,  that  after  the day  of in  Trinity  Term  last  past, 

from  which  day  until the  2d  day  of  November,  in  Michaelmas  Term 

next,  (unless  the  justices  of  our  lord  the  king,  assigned  to  hold  the  as- 
sizes of  our  lord  the  king  in  and  for  the  county  of  [Hereford],  shall 
first  come  on  [Wednesday]  the  [22d]  day  of  [July]  in  the  year  of  our 
Lord  [1831],  at  [Hereford]  in  the  said  county  of  [Hereford],)  the  action 
aforesaid  is  continued,  and  before  this  day,  to  wit,  on  the  18th  day  of  July, 
in  the  year  of  our  Lord  1831,  at,  Ac.  (venue)  tht  said  plaintiff,  by  his  deed, 
bearing  date  the  same  day  and  year  last  aforesaid,  did  remise,  release,  and 
forever  quit  claim  unto  the  said  defendant  his  heirs,  executors,  and  ad- 
ministrators, all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
[*1245]  action,  suits,  bills,  bonds,  writings  obligatory,  *debts,  dues,  duties,  ac- 
counts, sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels, 
controversies,  trespasses,  damages,  and  demands  whatsoever,  both  in  law 
or  equity,  and  otherwise  howsoever,  which  against  the  said  defendant  he 
the  said  plaintiff  then  had,  or  ever  had,  and  which  he  the  said  plaintiff,  his 
heirs,  executors,  or  administrators,  should  or  might  thereafter  have,  claim, 
challenge,  or  demand,  for  er  by  reason  or  means  of  any  matter,  cause,  or 
tiling  whatsoever,  from  the  beginning  of  the  world  until  the  day  of  the  date 

(*)  Ante,  1238. 
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thereof.    And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  ra*  Fins 

prays  judgment,  if  the  said  plaintiff  ought  further  to  maintain  his  action  J£££™ 

against  him.                                                                                   G.  P.  uke,  &c. 


R.  S plaintiff, 

Between  \  and 

T.  C •    defendant. 

T.  C.  of  the  parish  of in  the  liberties  of  the  city  of —  Affidavit 

the  above-named  defendant,  maketh  oath  and  saith,  that  the  plea  hereunto  ^t^eof 
annexed  is  true  in  substance  and  matter  of  faet.  pieatww 

T.  C.  damencon- 

Sworn  in  court,  the day  of  tinuanee. 

, before  me,        N.  C. 

Jh  the  King* 8  Bench. 

Term, Will  4. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  Replica- 
_  j  him  above  pleaded,  saith,  that  he  the  said  plaintiff,  by  reason  of  any  J.10nkin 
thing  by  the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  „*<,&  of  re. 
from  further  having  and  maintaining  his  aforesaid  action  thereof  against  the  lease,  puis 
said  defendant,  because  he  saith,  that  the  said  supposed  writing  of  release,  da^tn 
in  the  said  plea  mentioned,  was  had  and  obtained  from  the  said  plaintiff  by  ifance,  that 
the  fraud  and  covin  of  the  said  defendant,  to  wit,  at,  &c.  (yenvte).    And  the  release 
this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  JJJ^nt>  * 
his  damages  by  him  sustained,  on  occasion  of  the  non-performance   of  fraud  (o). 
the  said  several  promises  and  undertakings  in  the  said  declaration  mention- 
ed, to  be  adjudged  to  him,  &c. 


— =§©©$=— 


'DEMURRERS.  E  i««] 


In  the  K.  B.  (or  "  C.  P.") 

CD.)                                                      —  Term,  —  Will.  4.       w  DECIiA. 
ats.    >      And  the  said  defendant  by  E.   F.  his  attorney,  comes  and  de-   rations, 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  says,  that  the  said      Re- 
declaration [or,  if  to  a  count  only,  "  the  said count  of  the  said  dee-  General 

laration,"]  and  the  matters  therein  contained,  in  manner  and  form  as  the  t0  adecia- 
same  are  above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said  ration  (a). 
plaintiff  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant,  and  he  the  said  defendant,  is  not  bound  by  law  to  answer  the 
same.    And  this  he  is  ready  to  verify,  wherefore,  by  reason  of  the  insuffi- 
ciency of  the  said  declaration  [or,  " •  count  of  the  said  declaration,"] 

in  this  behalf,  the  said  defendant  prays  judgment,- and  that  the  said  plaintiff 

(0)  See  pleas,  ante,  1238,  1241.  special,  10  East,  359.    See  form  of  demur- 

(a)  When    a   general   demurrer   to   the  rer,  1  Lil.  Ent.  8,  106.— Plead.  A.  213,  232. 

whole  declaration  is  improper,  see  14  East,  — 1  Rich.  G.  P.  194,  195. — 2  Id.  145.    See 

565.    For  an  objection  in   the   matter   of  several  forms   of  special  demurrers,   post, 

form,  the  demurrer  should  in  all  cases  be  1247  to  1253. 
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to  dec-    may  be  barred  from  having  or  maintaining  his  aforesaid  action  thereof 

LARA;     ass 

TIONS,    &C.       ° 


LARA"     against  him,  &c. 


Special  de-      [  When  the  causes  of  demurrer  are  stated,  as  in  general  advisable,  pro- 
murrer  (a).  Ceed  as  in  the  above  form  to  the  end,  and  then  as  follows :] — And  the  said 
defendant  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, states,  and  shows  to  the  court  here  the  following  causes  of  demurrer 
to  the  said  declaration  [or,  if  the  demurrer  be  to  some  particular  count 

only,  then  say,  "  to  the  said count  of  the  said  declaration/']  that  is 

to  say,  that,  &c.  [Here  state  the  particular  causes,  and  conclude  thus  :] 
and  also  that  the  said  declaration  [or,  " count  of  the  said  declara- 
tion,"] is  in  other  respects  uncertain,  informal,  and  insufficient,  &c. 

■ 
causes  of       For  that  the  said  declaration  is  not  entitled  of  any  court,  neither  doth  it 
to'dmlI-  aPPear  m  an<*  ty  ^e  8a^  declaration  in  what  court  the  stud  action  is 
ration,    brought  against  the  said  defendant,  and  also  for  that  it  doth  not  appear  in 
Special  de-  or  by  the  said  declaration  of  what  Term  the  writ  or  process  upon  which 
murrer  for  the  said  declaration  was  founded,  was  6r  is  returnable,  and  also  for  that 
ration  Is  *"  *e  sa*d  declaration  is  not  entitled  of  any  Term  whatever.    And  also  for 
not  entitled  that  it  doth  not  appear  that  there  was  or  is  any  writ  or  process  whatsoever 
of  an7        sued  out  of  any  court,  whereon  to  found  the  said  declaration  against  him, 
term  and  *n^  a*80  for  t^at  the  said  declaration  contains  two  distinct  promises  alleged 
contains     to  have  been  made  by  the  said  defendant  to  the  said  plaintiff,  altogether 
repugnant  repugnant  to  and  inconsistent  with  each  other,  aad  also  for  that  the  said 
promises,    g^  COunt  contains  two  several  promises,  alleged  to  have  been  made  by 
the  said  defendant  to  the  said  plaintiff,  founded  on  certain  supposed  con- 
siderations and  liabilities,  in  that  count  alleged,  inconsistent  with  those 
promises  and  undertakings,  and  also  for  that  the  said  declaration  is  in  other 
respects  uncertain,  informal,  and  insufficient,  &c. 

£*1247]      *[Commencement  of  demurrer,  as  ante,  1246.] — That  the  said  deda- 

To  a  dec-    ration  appears  to  be  exhibited  and  is  entitled  of Term  generally, 

laration      whereby  it  has  relation  to  and  must  be  deemed  a  declaration  of  the  first 

tor  D£in£r 

entitled  d*y  of  that  Term,  whereas  the  said  several  promises,  in  the  said  declara- 
generally  tion  mentioned,  are  all  of  them  therein  laid  to  have  been  made  by  the  said 
when  the™  defendant,  an^  the  said  several  causes  of  action  therein  also  mentioned, 

cause  of     to  have  arisen  on  the day  of in  the  year  of  our  Lord 

action  ac-   which  said day  of was  a  day  after  the  first  day  of  that  same 

th^firstrlT Term,  wherein  the  said  plaintiff  hath  so  declared  against  him  the 

said  defendant,  and  whereof  the  said  declaration  is  so  generally  entitled  as 
aforesaid ;  and  also  for  that  the  said  declaration,  by  the  memorandum  there- 
of, appears  to  have  been  exhibited  before  any  of  the  causes  of  action  of 
the  said  plaintiff  therein  mentioned,  appear  to  have  accrued,  and  also  for 
that  the  said  declaration  is  in  other  respects  uncertain,  informal,  and  in- 
sufficient, &c. 

T°  *  rt'an  ^or  *^a*  ^e  bill  aforesaid  appears  to  have  been  exhibited  in  and  entitled 
attorney     of Term  last  past,  whereas  the  several  supposed  causes  of  action 

(a)  See  ante,  124G,  n.  (a),    (b)  See  the  form,  1  T.  R.  116,    Ante,  12 ;  vol.  i.  p.  294. 
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therein  mentioned,  and  each  and  every  of  them  appear  to  have  arisen  and  causes  op 

accrued  on  a  day  subsequent  to  that  Term  ;  and  also  for  that  the  said  bill,  ™*™™*_ 

by  the  memorandum  thereof,  appears  to  have  been  exhibited  before  the  ations. 


said  several  supposed  causes  of  action  in  the  said  bill  mentioned,  or  any  or 

either  of  them,  did  accrue,  and  also  for  that,  &c.  medtetore 

cause  of 

That  there  is  not  in  all  or  any  of  the  counts  of  the  said  declaration,  any  action  ap- 
causes  of  action  shown  or  stated  by  or  for  the  said  plaintiff  to  have  or  {^ve  aris- 
xnaintain  his  aforesaid  action  against  the  said  defendant,  inasmuch  as  in  the  en  (c. 
said  declaration  the  number  of  miles  which  the  said  horses,  in  the  said  For  being 
counts  respectively  mentioned,  were  hired  or  let  out  to  draw  the  said  sev-  to°  g?er" 
eral  carriages  or  hearses,  in  those  counts  respectively  mentioned,  is  not  stating  a 
stated,  alleged,  or  specified  in  any  of  the  counts  of  the  said  declaration,  sufficient 
nor  are  the  places  from  and  to  which  the  said  horses  were  to  draw  the  *car-  ^J^  °f , 
riages  or  hearses,  \>r  any  of  them,  specified ;  and  for  that  there  is  no  speci-  so  because 
fie  offence  charged  against  the  said  defendant  in  any  of  the  counts  of  the  there  are 
said  declaration,  and  for  that  there  are  divers  blanks  left  in  each  and  every  ^{^^  and 
count  of  the  said  declaration,  and  there  are  divers  ommissions  of  material  material 
statements  and  averments,  namely,  of  places,  terms,  and  distances,  in  each  omissions 
and  every  count  of  the  said  declaration ;  and  for  that  the  said  declaration  J^fo^60" 
is  drawn  in  a  negligent,  slovenly,  and  untechnical  manner,  disgraceful  (<J)  r  *12481 
to  the  records  of  the  court,  and  is  in  every  respect  insufficient,  uncertain,  por 
defective,  an&infognal,  &c.  *  stating  a 

time  when 

For  that  ifcdoes  not  appear  in  or  by  the  said  declaration  on  what  day,  ^  i*0^' 
or  in  what  month,  the  said  defendant  made  the  said  several  supposed  prom-  made,  and 
ises  and  undertakings  therein  mentioned,  or  any  of  them ;  and  also  that  because 
there  are  divers  blanks  and  void  spaces  in  the  said  declaration  which  ren-  ^aT^ks  Teft 
der  the  sense  thereof  uncertain  and  obscure,  &c.  in  the  dec- 

laration. 

For  that  as  there  is  no  venue  or  place  alleged  in  or  by  the  said  second  Foromit- 
count  of  the  said  declaration,  where  the  said  defendant  was  indebted  to  the  ^mie.* 
said  plaintiff  as  therein  mentioned,  &c.  To  last 

count  of  a 

For  that  there  is  no  venue  or  place  alleged  in  and  by  the  said  last-men-  f^noUa011 
tioned  counts,  or  any  or  either  of  them,  at  which  the  said  defendant  is  sup-  i£g  ave- 
posed  to  have  committed  the  several  offdhses  therein  respectively  mention-  nue  where 
cd,  or  any  or  either  of  them,  and  for  that  the  said  last-mentioned  counts  are  ^  °^n" 
in  other  respects  uncertain,  &c.  supposed  - 

to  have 

For  that  in  and  by  the  said  declaration  in  the  first  count  thereof,  the  said  ^Jjom* 
plaintiff  hath  declared  and  complained  against  the  said  defendant  in  a  plea  To  a  dec_ 
of  trespass  on  the  case  for  a  certain  supposed  wrongful  conversion  and  dis-  laration 

for  joining 

(0  See   the   form,   5   T.  R.   326,  Dods-  them.  m™* m 

worth  v.  Bowen. — Ante,  12,  and   the   last        (e)  The  declaration  was  held  sufficient  j  1*°™*  and 

form  ;  vol.  i.  page  294,  292.  but  joining  the  cause  of  demurrer  affords  a  m  assump- 

(d)  Though  this  demurrer  was  framed  by  useful  precedent.    The  defendant  must  de-  Slt  (0- 

a  very  eminent  Pleader,  yet  the  adoption  of  mur  to  the  whole  declaration  for  misjoider, 

these  harsh  abusive  ex pressions,  seems  un-  and  not  to  any  particular  count,  1   M.  &  S. 

necessary,  and  it  is  more  judicious  to  omit  :i')b.—  Ante,  vol.  i.  page  228,  9. 
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causes  of  posal  of  *the  said  spaniel  and  setting-dog  therein  mentioned  of  the 

to  DECLAjt-  r'a^ntlff  t0  ^e  use  °f  hini  fche  sa^  defendant,  and  yet  in  the  second  and 
ations.    last  counts  of  the  said  declaration,  the  said  plaintiff  hath  declared  against 
the  said  defendant  in  the  above  suit  in  an  action  of  assumpsit  for  supposed 
breaches  of  express  or  implied  promises  in  not  returning  and  re-delivering 
certain  spaniels  therein  respectively  mentioned,  supposed  to  be  lent  and 
delivered  by  the  said  plaintiff  to  the  said  defendant,  and  not  for  any  sup- 
posed wrongful  conversion  and  disposal  thereof;  and  also  for  that  there  are 
in  the  said  declaration  pretended  causes  of  action,  different  in  their  natures, 
comprehended  and  included  in  the  same  declaration,  to  wit,  a  pretended 
cause  of  action  founded  on  a  supposed  wrongful  conversion  and  disposal  of 
a  spaniel  and  setting-dog  of  the  said  plaintiff  and  pretended  causes  of  ac- 
tion, grounded  .  on  promises  which   are  incompatible  with  each  other,  and 
ought  not  to  be  joined  in  the  same  declaration ;  and  also  for  that  causes  of 
To  a  dec-    action,  founded  on  supposed  willful  and  determined  wrongs  and  injuries, 
laration  at  ought  not,  and  cannot  be  blended  and  included  in  one  and  the  same  dec- 
a^nis-     laration,  with  causes  of  action  founded  on  promises  or  contracts ;  and  also, 

train*,         &C.  i 

with  the 

ed  for  not"  ^or  that  it  is  not  stated  in  or  by  the  said  declaration,  that  administration, 
showing  with  the  will  annexed,  of  all  and  singular  the  goods  and  chattels,  rights, 
that  prop-  an(j  credits,  which  were  of  the  said  E.  G.  deceased,  at  the  time  of  his 
of  admin-  deafch>  was  in  due  form  of  law  committed  to  the  said  plaintiff*  after  the  de* 
istrajiou  cease  of  him  the  said  E.  G.  but  in  lieu  thereof  there  is  the  following  alle- 
were  gation  mentioned  in  the  said  declaration,  that  is  to  say,  "  Ttrwhich  said  J. 

her?/).10  P'  (the  plaintiff)  administrator  of  all  and  singular  the  goods,  chattels, 
[•1250]  rights,  and  credits,  which  were  of  the  said  E.  G.  deceased,  at  the  time  of 
The  first  his  death,  was  by  John,  by  Divine  Providence,  Archbishop  of  Canterbury, 
count  in  primate  of  all  England,  and  metropolitan,  after  the  decease  of  the  said  E. 
for  laying   GL  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  in  due  form  of  law  commit- 

the  prom-    ted,"    &C. 

ise  to  pay 

whenever 

piaituiff  'For  that  it  is  stated  and  alleged  in  and  by  the  said  first  count  of  the 
should  be  said  declaration,  that  the  said  defendant  undertook,  and  to  the  said  plaintiff 
requested,  faithfully  promised  to  pay  to  him  the  said  sum  of  money  in  that  count  men- 

and  to  sec-  ^  *  t  *  •  •         « 

ond  count  tioned,  whenever  afterwards  he  the  said  plaintiff  should  be  thereunto  re- 
for  laying  quested  ;  and  also  for  that  the  stlpposed  promise  and  undertaking,  in  the 
taking"  ^^  second  count  of  the  said  declaration  mentioned,  is  thereby  stated  and 
pay  in  con-  alleged  to  have  been  made,  in  consideration  that  the  said  defendant,  had 
sideration  done,  performed,  and  bestowed,  by  himself  and  his  servants,  the  said  work 
done°by      an<*  k"or  *n  ^at  Count  mentioned.    And  also,  &c. 

defendant. 

To  second,  For  that  the  several  supposed  promises  and  undertakings,  in  the  said 
third,  and  second,  third,  and  last  counts  of  the  said  declaration  mentioned,  are, 
oTdedara^  anc*  eac^  an(*  every  of  them  is,  laid  and  alleged  to  have  been  made  on  the 
tion,  for      31st  day  of  November,  in  the  year  of  our  Lord  1830,  when  there  was  no 

laying  the 

promises         ^  x  j^  jj     Tnc  declaration  stated,  that    ommitted  in  the  breach,  where  the  granting* 

onanim-  «j  jj#  iate  0f^  &c.  was  summoned  to  an-    of  letters  of  administration  is  stated,  which 

possible  swer  j  p  administrator  with  the  will  annex-    was  the  cause  of  the  demurrer. 

afty*  ed,"    &c. ;   but  which   latter   words   were 
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such  day,  and  it  was  therefore  impossible  that  such  last-mentioned  prom-  causes  of 
ises  and  undertakings,  or  any  of  them,  should  have  been  made  thereon.      to  de^ab- 

A.TIONS. 

For  that  the  said  plaintiffs  in  their  said  declaration  eomplain  of  the  said  Demurrer 
defendants,  executors  as  aforesaid,  in  the  debet  and  detinet,  whereas  the  l?  <fed&r&- 
eaid  plaintiffs  ought  to  have  declared  against  them  the  said  defendants  ^]^t    l 
in  the  detinet  only,  since  the  said  plaintiffs  sue  the  said  defendants  as  ex-  executors 
ecutors  of  the  last  will  and  testament  of  E.  F.  deceased ;  and  for  that  it  for  deciar- 
appears  in  and  by  the  said  declaration,  that  the  said  defendants,  executors  them8?! 
as  aforesaid,  cannot  owe  the  said  money  demanded  of  them  to  the  said  the  debtt 
plaintiffe,  inasmuch  as  they  the  said  plaintiffs  sue  the  said  defendants  as  ***  dttinet 
executors  as  aforesaid. 

For  that  the  said  plaintiffs  have  declared  against  the  said  defendant  in  The  like  in 
the  debet  and  detinet,  although  the  said  plaintiffs  are  stated  to  be  executors  another 
of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  and  ought  there- 
fore to  have  declared  against  him  in  the  detinet  only. 

For  that  the  said  plaintiff  hath,  in  and  by  his  said  declaration,  declared  Demurrer 
upon  a  judgment  supposed  to  have  been  given,  and  a  cause  of  action  sup-  ^^Bla" 
posed  to  have  arisen  in  the  county  of  Middlesex,  and  yet  had  laid  the  venue  scire  facias 
of  and  in  his  said  action  in  London,  and  hath  not  shown  any  cause  of  onajudg- 
*action  arising  there  whereon  to  ground  the  said  suit,  and  for  that  the  said  j^nwjL 
plaintiff  hath  not  laid  any  proper  venue  therein,  &c.  -  the  venue 

in  the 

For  that  the  said  plaintiff  hath  not  brought  the  said  supposed  deed  of  ^ereUie 
release  into  court,  or  made  any  provert  thereof,  and  because  the  defendant,  judgment 
in  the  manner  the  said  supposed  deed  of  release  is  above  pleaded,  cannot  wasp^b"/A 
have  oyer  of  the  same  so  that  she  might  know  whether  it  is,  or  is  not  the  r?i^n 
deed  of  the  said  defendant,  and  because  it  doth  not  appear  by  the  plea  Demurrer 
whether  the  said  supposed  #  deed  of  release  is  actually  destroyed,  or  who-  for  not 
ther  it  doth  not  still  exist,  and  is  only  lost  or  mislaid.  making  » 

7  y  profertofa 

deed  (i). 

For  that  it  is  not  alleged  nor  does  it  appear  by  the  said  declaration  of  For  not  de- 
the  said  plaintiff,  when,  or  in  what  particular  place  or  places  in  the  said  scribing 
parish,  in  the  said  declaration  mentioned,  the  goods  and  chattels  in  the  the  ?"*5  m 
Said  declaration  mentioned,  or  any  prt  thereof,  were  taken,  whereby  the  £ffi„ 
said  defendant  is  totally  prevented  from  making  a  proper  defense  to  the  in  replevin 
said  declaration,  and  for  want  of  naming  or  mentioning  in  the  said  declara-  W* 
tion  the  place  or  places  where  the  said  goods  and  chattels,  or  any  part 
thereof,  are  above  supposed  to  have  been  taken,  the  defendant  is  prevent- 
ed from  taking  any  issue  upon  the  place  of  taking,  &c. 

For  that  the  said  plaintiff  hath  not,  in  and  by  his  said  declaration,  al-  FjjJ ""? 
leged  or  shown  in  what  particular  place  or  places  within  the  parish  of  describing 

the  said  defendant  took  the  said  goods  and  chattels  in  the  said  decla-  the  locus  in 

ration  mentioned,  or  any  part  thereof,  nor  hath  specified  or  shown  in  his  J^  aot 

(g)  See  ante,  vol.  i.  page  315.  (t)  See  3  T.  R.  151. 

(h)  See  ante,  482.  (k)  See  ante,  843. 

Vol.  m.  37 
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specifying  said  declaration  the  number  or  kind  of  e&ttle  by  the  said  declaration  alleg- 
K^nu?:  a  e<^  ^^  supposed  to  have  been  taken  by  the  said  defendant ;  by  means 
of  cattle  whereof  the  said  plaintiff  hath  endeavored  to  prevent  the  said  defendant 
fee.  dis-'     from  making  a  proper  defense  to  the  said  declaration,  &c. 

trained. 

Demurrer  For  that  the  said  plaintiff  by  his  said  declaration-  complained  against 
to  declare-  fae  B2i{A  defendant,  as  if  the  supposed  cause  of  action,  in  the  said  declar- 
trespass  *&on  mentioned,  had  been  a  mere  consequential  injury,  whej'eas  it  appears 
for  stating  to  have  been  an  immediate  and  direct  trespass  committed  by  the  said  de- 
trespasses  fendant  *te  the  property  of  the  said  plaintiff ;  and  for  that  the  said  plaintiff 
recitd7and  hath  complained  against  the  said  defendant  as  in  a  plea  of  trespass  on  the 
for  omit-  case,  whereas  the  declaration  ought  to  have  been  in  a  plea  of  trespass  vi 
ting  w  et  ^  armi8  ;  that  the  said  defendant  was  not,  by  the  said  declaration,  positive- 
'e^apt  \f  charged  with  any  of  the  facts  therein  contained,  and  the  same  were  only 
cem  (if.  charged  by  way  of  recital,  whereas  they  ought  to  have  been  positively 
[  *1252]  averred  upon  him  ;  and  also  that  it  is  not  alleged,  that  the  supposed  tres- 
pass was  committed  with  force  and  arms,  nor  against  the  peace,  &c. 

To  declar-  That  the  said  plaintiff  hath  declared  against  the  said  defendants,  as  as- 
fodKiui'  rigP6®9  °f  ^.  F.  a  bankrupt,  whereas  if  they  are  liable  at  all,  they  are  B- 
ing  against  able  on  their  own  personal  liability,  and  not  as  assignees  as  aforesaid ;  and 
defendants  for  that  the  venue  in  each  and  every  of  the  counts  in  the  scud  declaration 
e^sef^"  *  n0*  sufficiently  laid  the  same  being  laid  at  Walworth  Common,  without 
ondiy,  for  naming  any  parish,  town,  er  village  ;  e\nd  for  that  the  said  supposed  tres- 
not  laying  passes  in  the  said  first  count  of  the  said  declaration  mentioned,  are  not 
suffi^ien$  charged  directly,  expressly  or  positively,  but  the  same  are  only  stated 
lv;  thirdly,  and  set  forth  by  way  of  recital  and  inducement ;  and  also  for  that  in  the 
for  begin.  8aid  third  and  last  counts  of  the  said  declaration,  there  are  certain  words 
decfaration  ^tich  are  wholly  unintelligible,  and  the  words  "  twelve  other  different  ar- 
"  For  that  tides  do  &  curtins,"  are  uncertain  and  unintelligible ;  and  for  that  the  said 
whereas,"   declaration  is  in  other  respects,  &c. 

it  being  in 
trespass ; 

fourthly,  For  that  the  said  plaintiffs  have,  in  and  by  the  said  first  count  of  the 
for  being  ^id  declaration,  complained  against  the  said  defendants  of  and  for  a  per- 
2° words  8ona^  trespass  therein  and  thereby  supposed  to  have  been  committed  by 
badly  spelt,  the  said  defendants  on,  &c.  and  to  have  been  from  thence  continued  on 
£rc-  divers  days  and  times  from  and  between  that  day  and  the  day  of  the  com- 

an'assaulf  mencement  of  the  said  suit,  when  by  law  they  ought  to  have  declared 
to  have  against  the  said  defendants  for  the  said  trespasses,  if  any  hath  been  commit- 
k^ed0"1"  *e<*>  **  having  been  committed  on  some  certain  or  stated  day,  and  to 
divers  days  have  confined  and  "limited  the  said  trespass  to  that  day  in  particular,  and 
and  times   not  have  continued  the  same  from  time  to  time,  and  in  manner  and 

°**i  9**n  m  **  "*  ^e  ^^  ^rat  count  is  above  set  forth ;  and  also  for  that 
l^oj  ^0  m^  defendants  cannot  either  deny,  plead  to,  or  justify  the  matters 
contained  in  the  said  first  count  of  the  said  declaration,  as  in  the  said 
first  count  of  the  declaration  is  pleaded  and  set  forth ;  and  also  for 
that  the  said  first  count  of  the  said  declaration  is  in  other  respects  un- 
certain, &c. 

(/)  See  a  similar  form,  5  T.  R.  64b.        (m)  See  6  East,  391,  395. 


f 
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In  the  K.  B.  (or  «  C.  P.") 

Term,  —  Witt.  4.  General 

And  the  said  plaintiff  saith,  that  the  said  plea  of  the  said  defendant,  and  demurrer 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  ^^^m 
pleaded  and  set  forth,  are  not  sufficient  in  law  to#quash  the  said  bill  [or  (0). 
"  writ,"]  and  that  the  said  plaintiff  is  not  bound  by  the  law  of  the  land 
to  answer  the  same.    And  this  he  is  ready  to  verify.    Wherefore,  for  want 
of  a  sufficient  plea  in  this  behalf,  the  said  plaintiff  prays  judgment,  and  that 
the  said  defendant  may  answer  further  to  the  said  declaration,  &c. 

[Same  as  the  above  farm  to  the  end,  and  then  proceed  as  follows :] — And  D^J^^ 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  oase  made  TO  h**  m 
and  provided,  states  and  shows  to  the  court  here,  the  following  causes  of    abate. 
demurrer  to  the  said  plea,  that  is  to  say,  that,  &c.     [Here  set  out  the  causes  MENT  ^' 
and  conclude  as  follows :]— And  also  that  the  said  plea  is  in  other  respects 
uncertain,  informal,  and  insufficient,  Ac. 

For  that  the  said  R.  by  his  plea  aforesaid,  hath  admitted  himself  to  be  CAUSES  0F 

the  person  named  the  defendant  in  and  by  the  aforesaid  bill  and  declaration  ^EMU*REK- 

of  him  the  said  plaintiff;  and  also  for  that  the  said  plea  is  in  other  respects  abatement 

informal  and  insufficient.  (of  misno- 

mer of  de- 

For  that  the  said  John,  otherwise  N.  G.  in  the  beginning  of  his  said  plea,  banning 
prayed  judgment  of  the  original  writ  'aforesaid,  although  he  hath  thereby  al-  "  And  the 
leged  a  matter  supposed  to  be  apparent  on  the  face  of  the  said  original  writ,  *^J^' 
to  wit,  that  the  said  original  writ  was  sued  out  against  him  by  the  name  of  J.  by  the 
L.  only,  and  not  by  the  names  of  John  otherwise  N.  Gk  L. ;  and  for  that  name  of 
the  said  John,  otherwise  N.  G.,  hath,  in  and  by  the  said  plea,  alleged  a  sup-  ^^V' 
posed  variance  between  the  original  writ  and  declaration  aforesaid,  without  r  •12551 
craving  oyer  of  the  said  original  writ,  or  setting  forth  the  same  ;  and  also  f0T  piead- 
for  that  the  said  plea  is  double,  in  this,  to  wit,  that  the  said  John,  otherwise  ing  a  vari- 
N.  G.,  hath  thereby  alleged  a  supposed  variance  between  the  original  writ  ^f^J^ 
and  declaration  aforesaid ;  and  also  that  he  is  not,  nor  at  the  time  of  suing  nai  writ 
the  said  original  writ  of  the  said  Jonathan,  was  or  ever  before  had  been  call-  without 
ed  or  known  by  the  christian  name  of  John ;  and  also  for  that  the  said  John,  o^^and 
otherwise  N.  G.  hath  not,  in  or  by  his  said  plea,  stated  or  alleged  his  real  fornotgiv- 
name,  so  as  to  give  the  stud  Jonathan  a  better  writ  against  him  the  said  ing  a  ***- 
John,  otherwise  N.  G. ;  and  also  for  that  the  stud  John,  otherwise  M".  G. ; ter  wnt' 

(a)  As  to  the  form  of  this  demurrer,  and  murrer  to  a  plea  in  bar. 

the  joinder  thereto,  see  2  Saund.  210  b,  f,  $  (b)  A  demurrer  to  a  plea  in  abatement 

n.  2,  211,  n.  3. — 10  "Wentw.  Index,  xxn.  need  never  assign  causes  of  demurrer,  2  M. 

And  see  infra.    See  form,  1  Lil.  Ent.  4. 12.  &  S.  485. 

— PI.  A.  306.    If  the  demurrer  be  special,  (c)  See  5  T.  B,  487.— Ante,  vol  i.  page 

the  introduction  to  the  causes  of  demurrer  490. 
will  be  the  same  as  in  the  above  special  de- 
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causes  of  hath  not,  in  or  by  his  said  plea,  denied,  but  hath  admitted  that  lie  is  caB- 
demurker.  e(j  an(j  fcnown  by  the  name  of  N.  G.  L.,  as  by  the  said  declaration  is  above 
supposed ;  and  also,  &c. 

To  plea  in  For  that  by  the  said  declaration  it  appears,  that  the  said  plaintiff  hath 
fo^be^T.1  brought  his  action  against  H.  F.  and  no  such  person  as  A.  W.  is  mea- 
ning tioned  in  the  said  declaration,  and  yet  the  said  plea  begins  with  these 
« And  the  words, "  And  the  said  A.  W."  which  is  wholly  repugnant  to  the  said 
w  "  when  declaration ;  and  for  that  the  said  plea  is  not  any  answer  to  the  said  deolar- 
there  is  no  ation,  and  is  wholly  uncertain,  &c. 

6nch  per- 
son named 
in  the  dec- 
laration, # 
whereas  it 
should 

ZmZ,  *demurrers  to  pleas  in  bar. 

«  And  A. 

W.  sued  _ 

by  the  ^  ' 

name," 

L*S6]  —  Term>  —  wa- 4- 

demurrer  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him 
to  plea  in  [secondly]  above  pleaded,  saith  that  the  same,  and  the  matters  therein 
assumpsit  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  sufficient  in  law  to  bar  or  preclude  him  the  said  plaintiff  from 
having  or  maintaining  his  aforesaid  action  thereof  against  the  said  defend- 
ant, and  that  he  the  said  plaintiff  is  not  bound  by  law  to  answer  the  same. 
And  this  he  the  said  plaintiff  is  ready  to  verify.  Wherefore,  by  reason  of 
the  insufficiency  of  the  said  plea  in  this  behalf,  the  said  plaintiff  prays  judg- 
ment and  his  damages,  by  reason  of  the  not  performing  of  the  said  several 
promises  and  undertakings  in.  the  said  declaration  mentioned,  to  be  adjudg- 
ed to  him,  &c. 

Special  de.      [Same  as  the  above  form  to  the  end,  and  then  proceed  as  follow* :"] — And' 

murrer  in   the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made 

n^mpsU    and  provided,  states  and  shows  to  the  court  here,  the  following  causes  of 

demurrer  to  the  said  [second]  plea,  that  is  to  say,  that,  &c.  [Here  set  out 

the  causes  and  conclude  this ;] — And  also  that  the  said  [second]  plea  is  in 

other  respects  uncertain,  informal,  and  insufficient,  &c. 

To  a  plea  [General  or  special  demurrer,  as  in  the  forms,  supra,  except  as  to  the 
in  debt  (c).  prayer  of  judgment,  which  is  as  follows :] — Prays  judgment  and  his  debt 

aforesaid,  together  with  his  damages  by  him  sustained,  on  occasion  of  the 

detention  thereof  to  be  adjudged  to  him,  &o. 


To  a  plea       [  Q-eneral  or  special  demurrer,  as  in  the  forms,  supra,  except  as  to  the 
in  covenant  pr^er  of  judgment,  which  is  as  follows :] — *Prays  judgment  and  his  dama- 

L  l^OTJ       --  g^  g^ib.  514 ._ Ante,  vol.  i.  page  special  demurrers,  post,  1257  to  1262. 

490.  (c)  1  Eich.  C.  P.  197. 

a)  Plead.  Ass.  356,  7.  (d)  See  form,  Plead.  Ass.  342.— 1  M.  St 

b)  1  Lil.  Ent.  105.    See  several  forms  of  S.  356. 
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ges  by  him  sustained  on  ocoasion  of  the  said  breach  of  covenant  in  the  said  to  fleas. 
declaration1  mentioned,  to  be  adjudged  to  him,  &c. 

[General  or  special  demurrer*  as  in  the  forms,  ante,  1256,  except  as  to  To  a  plea 
the  prayer  of  judgment,  which  is  as  follows:'] — Prays  judgment  and  his  m**- 
damages  by  him  sustained,  on  occasion  of  the  committing  of  the  said 
grievances,  to  be  adjudged  to  him,  &c. 

And  the  said  plaintiff  saith,  that  the  said  avowry  [or  "  cognisance"]  of  To  an 
the  said  defendant  and  the  matters  therein  contained,  in  manner  and  form  J^X°r 
as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  for  ance. 
the  said  defendant  to  avotf  or  acknowledge  the  taking  of  the  said  cattle, 
in  the  said  declaration  above-mentioned,  in  the  said  place  in  which,  &c. 
to  be  just ;  and  that  he  the  said  plaintiff  is  not  bound  by  law  to  answer  the 
same.    And  this  he  the  said  plaintiff  is  ready  to  verify;  wherefore  he 
prays  judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  de- 
taining of  the  said  cattle,  to  be  adjudged  to  him,  &c. 

[General  or  special  demurrer,  as  in  the  forms,  ante,  1266,  except  as  to  7°  aP*ea 
the  prayer,  of  judgment,  which  is  as  follows:] — Prays  judgment  and  his  m  rfi**** 
damages  by  him  sustained,  on  occasion  of  the  committing  of  the  said  tres-  „4„m  AB 

°    m.     v  J«    J        j   ^       v-  L  CAUSE8  OP 

passes,  to  be  adjudged  to  him,  &c.  demurrer. 

For  not 

For  that  the  said  defendant  had  not  concluded  his  said  plea  by  putting  concluding 
himself  upon  the  country,  &c.  country. 

Demurrer 

That  the  defendant  has  not  by  his  plea  traversed  or  denied,  or  attempt-  to  two 
ed  to  put  in  issue  any  matter  of  fact  alleged  by  the  plaintiffs,  but  has  in-  pleas{\°  a 
troduced,  and  attempted  to  put  in  issue,  matters  of  fact  not  alleged,  nor  tConAe 
necessary  to  be  alleged ;  and  that  the  plea  is  no  answer  to  the  said  first  ease  for 
count, but  evasive  and  argumentative,  &c.  non-per- 

7  °  7  formance 

of  an 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  oonfessed  agreement 
and  avoided,  or  traversed  and  denied  the  making  of  the  several  promises  W* 
and  undertakings  in  the  said  declaration  mentioned  ;  and  also  for  that  the  J^^^^f 
said  plea  is  inartificially  pleaded,  and  in  other  respects  uncertain,  &c.  mi  debet 

pleaded  to 

•That  the  said  plea  amounts  to  the  general  issue ;  and  that  the  said  ^f  ^^L. 
defendant,  in  and  by  his  said  plea,  hath  attempted  to  put  in  issue,  to  be  sit. 
tried  by  a  jury,  a  matter  of  right,  that  is,  what  sort  of  wood  the  said  de-  [  *1258] 
fendant  had  a  right  to  cut  or  take  for  the  making,  maintaining  and  supporting  ,b"t  the 
of  the  said  fences  in  the  said  plea  mentioned ;  and  for  that  the  said  defendant  amomtR 
hath  not,  in  his  said  plea,  set  forth  what  sort  of  wood  he  the  said  defendant  to  the  gen- 
had  a  right  to  cut  or  take  for  the  purpose  in  the  said  plea  mentioned ;  and  ****  j*sae> 
for  that  he  hath  not  in  his  said  plea  set  forth  that  no  flich  sort  of  wood  was  ™ttmg  in 
on  the  said  premises,  nor  hath  he  set  forth  what  the  custom  of  the  country  issue  mat. 

ter  of 

(e)  See  the  form,  in  the  care  of  Jones  v.       (/)  See  form,  voL  xviii.  MS.    Mr.  Jus-  ?glJlland 
Barkley,  DougL  685.  tice  Ashhurst's  Paper  Books,  77.  statin   a 

request  to 
plaintiff  to 
assign  pro- 
per wood, 
&c.  (/). 
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causes  of  is  with  respect  to  the  Baking,  maintaining,  and  supporting  of  the  said  fences 

demurrer.  |n  ^  gai<j  piea  mentioned,  or  any  custom  relating  thereto ;  and  for  that  the 

said  defendant  hath  not  set  forth  in  his  said  plea  any  request  to  the  said 

plaintiff  to  assign  proper  wood  for  the  purpose  in  the  said  plea  mentioned; 

and  for  that  the  said  plea  is  in  other  respects  multifarious,  defective,  &c. 

To  a  plea  That  although  the  said  cause  of  action,  in  the  said  first  count  of  the 
in  assump-  ga^  declaration  mentioned,  did  not  accrue  upon  the  making  of  the  said 
promissory  promise  and  undertaking  in  that  count  mentioned ;  yet  nevertheless  the 
note,  where  said  defendant  bath  pleaded  that  he  did  not  undertake  or  promise,  within 
vteadednt  s**  7eara  ne>xt  before  the  suing  out  of  the  original  writ  of  the  said  plain- 
non  assump-  tiffs,  instead  of  pleading  that  the  said  oause  of  action  of  the  said  plaintiffs, 
sit  infra      did  not  accrue  to  them  within  that  time ;  and  also,  &c. 

sex  annosy 

ID  St£&d  O I 

actio  non         That  although  the  said  causes  of  action  in  the  said  first,  /second,  and 
accrevit  in-  third  counts  mentioned,  did  not  arise  or  accrue  upon  the  making  of  the 
fa*6* an-  promises  and  undertakings  in  those  counts  mentioned,  but  on  contingencies 
The  like  in  ^^  on  *ke  happening  of  events  which  occurred  after  the  making  of  the 
another      said  promises  and  undertakings ;  yet  the  said  defendant,  in  and  by  his  said 
form,        p^  states,  that  he  the  said  defendant  did  not,  at  any  time  within  six 
years  next  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this  be- 
half, undertake  or  promise  in  manner  and  form  as  he  the  said  plaintiff  hatii 
[  *1259]  above  thereof  complained  against  him,  instead  of  pleading  as  to  *the  said 
first,  second,  and  third  counts,  that  the  caudes  of  action  therein  mentioned, 
did  not  accrue  within  six  years. 

For  plead-  For  that  the  said  pleas  are  double,  and  contain  a  two-fold  answer  to  the 
!jj^ul>le'  said  declaration,  in  this,  to  wit,  that  the  said  defendant  hath  thereby  plead- 
county  ed  and  alleged,  that  he  did  not  undertake  and  promise  in  manner  and  form 
court,  to  an  as  the  said  plaintiff  hath  above  thereof  complained  against  him,  and  also 
^Xmu,  th*  several  causes  of  action  in  the  said  declaration  mentioned,  did  not,  nor 
First,  the  *  did  any  of  them,  accrue  to  the  said  plaintiff  at  any  time  within  six  years 
general  is.  next  before  the  date  of  the  said  plaintiff's  issuing  out  his  original  summons 
^i  ^  *  fo  this  behalf ;  and  also,  &o. 

ondly,  that  '  ' 

the   cause  of  action  did  not  accrue  within  six  years  before  issuing  out  of  the  original  summons. 

Demurrer  For  that  the  said  last-mentioned  plea,  in  manner  and  form  as  the  same 
^cT^ftm0  *  *bove  pleaded,  amounts  to  tho  general  issue,  and  tends  to  great  and  na- 
tion in  as.  necessary  prolixity  of  pleading ;  and  also  for  that  the  said  defendant  hath 
smmpsit      not,  in  or  by  his  said  last  plea,  alleged  or  shown  any  matter  of  fact  in 

ding  on  a  the  **id  defendant  in  the  said  first  count  of  the  said  declaration  mentioned, 
foot-race)  but  that  the  said  last-mentioned  plea  consists  altogether  of  matter  of  law, 
2jj5c  upon  which  no  apt  or  material  issue  can  be  taken,  &c.  And  as  to  the  said 
plea  plea  of  the  said  defendant,  by  him  thirdly  above  pleaded,  as  to  the  said 

amounts  to  second  count  of  the  said  declaration,  and  the  said  promise  and  undertaking 
aUssue?**  m  ^at  counfc  mentioned,  the  said  plaintiff  saith  [same  as  demurrer  to  tie 
and  that  oibove  flea.']  [Demurrer  to  fourth  plea  the  same  a$  that  to  the  eeeond,  to 
there  is  no  the  end,  and  then  proceed.] — And  also  for  that  the  said  defendant  hath,  in 
Seuhere-  an(*  ^y  ^8  "^  last-mentioned  plea,  supposed  that  the  several  sums  of  £ — 
in  in  and  £ —  were  and  are  mentioned  in  the  said  court  as  intended  to  be 
*™d*a<»  respectively   paid  by  the  said  E.  F.  and  the  'said  defendant   to  the 
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plaintiff,  in  the  event  in  that  behalf  aforesaid,  when,  in  truth  and  in  causes  or 
fact,  no  sum  of  £ —  was  or  is  mentioned,  in  the  said  count,  nor  any  sum  PEICURRER- 
of  money  whatsoever,  &c.  agreement 

mentioned  in  the  declaration,  and  consists  wholly  of  matter  of  law  on  which  no  issue  can  be  taken ;  and 
to  another  plea  for  supposing  a  feet  not  set  forth  in  declaration. 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  J^J^^ 
and  avoided,  or  traversed  and  denied,  that  he  owes  to  the  said  plaintiffs  the  (of  rum  as- 
said  sum  of  £ —  above  demanded,  or  any  part  thereof ;  and  also  for  that  sumpsit, 
the  said  defendant  hath,  in  and  by  each  of  his  said  pleas,  tendered  an  im-  ^^  M 
material  issue ;  and  also  for  that  the  said  pleas,  'although  they  profess  to  be  and  tender 
and  contain  an  answer  to  the  whole  of  the  said  declaration,  do  not,  in  truth,  of  that 
contain  any  answer  to  the  same ;  and  also  for  that  the  said  pleas  are  plead-  JSJ^J 
ed  as  if  the  said  declaration  had  been  a  declaration  upon  promises,  where-  simple 
as  the  same  is  a  declaration  in  debt ;  and  for' that  the  first  of  the  said  pleas  contract. 
denies  that  the  said  defendant  did  undertake  or  promise,  instead  of  denying  £1260] 
that  the  said  defendant  was  indebted  to  the  said  plaintiffs ;  and  for  that  the 
second  of  the  said  pleas  states,  that  the  said  defendant  was  ready  and  will- 
ing to  pay  the  said  sum  of  £ —  therein  mentioned,  from  the  time  of  mak- 
ing the  several  promises  and  undertakings  in  the  said  declaration  mentioned, 
as  to  the  said  sum  of  £ —  instead  of  stating  that  he  was  ready  and  willing, 
from  the  time  of  his  becoming  indebted  to  the  stud  plaintiffs  in  manner  and 
form  as  the  said  plaintiffs  have  in  their  sudd  declaration  complained  against 
him,  &c. 

That  although  the  said  plaintiff  in  his  declaration  hath  demanded  of  and  ?<*  ?}**£• 
from  the  said  defendant  a  sum  certain,  due  to  him  the  said  plaintiff  from  the  &f  £ d«bt 
said  defendant,  by  virtue  of  a  writing  obligatory  under  his  seal ;  yet  the  said  on  bond, 
defendant  hath  not,  in  or  by  his  plea,  denied  the  said  writing  obligatory  to  ££££**"* 
be  his  deed,  nor  in  any  manner  shown  himself  to  be  discharged  therefrom ;  fhewholfi0 
and  also  for  that  the  defendant  should  have  pleaded  that  the  said  writing  ob-  of  the 
ligatory  was  not  his  deed,  and  not  that  he  did  not  owe  the  debt  demanded ;  ^jL^ 
and  also  for  that  although  the  said  plaintiff  hath  demanded  the  sum  of  <£—  plaintiff  in 
yet  the  defendant  hath  only  pleaded  to  the  said  sum  of  £ —  above  demand-  his  declar- 
ed, and.  hath  not  traversed,  denied,  confessed,  or  avoided  the   action  of  atlon- 
the  said  plaintiff,  as  to  the  residue  of  the  said  sum  of  £ — ;  and  also,  <fcc. 

For  that  the  said  defendants  have  not,  in  or  by  their  said  plea,  denied  De^nr^ 
that  there  is  any  such  record  of  the  recovery  against  them  the  said  defend-  £Jt&  Hm 
ants,  at  the  suit  of  the  said  plaintiff  remaining  in  the  said  court  of  our  said  cord  in  c. 
lord  the  king,  before  the  lung  himself,  as  in  and  by  the  said  first  count  f  *J?  a  • 
of  the  said  declaration  is  above  in  that  behalf  alleged;  and  also  for  onajnd^ 
that  the  said  plea,  although  it  professes  to  be  and  contain  an  answer  to  mem  *o. 
the  second  count  thereof,  yet  it  in  truth  contains  no  answer  thereto,  S^l1**  ™ 

a  *  '  &•  a.  antr 

®C.  for  money 

borrowed ; 

For  that  the  condition  of  the  said  writing  obligatory  refers  to  certain  JJj^L*0* 
articles  of  agreement  to  be   performed  by  the  said  defendant,  for   the  first  count 
performance  of  which  the   said  writing  obligatory  is  made   and  condi-  properly, 
tioned,  but  the  said  defendants  have  not  in  their  said  plea  set  forth  s^n^enot 
the  said  articles  of  agreement,  though  they  have  pleaded  performance  of  at  all. 
the  matters  therein  contained  generally,  but  only  so  much  thereof  as  is  To  plea 
recited  in  the  said  condition ;  and  also  for  that  the  said  articles  of  agree-  (J^co^ 
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causes  of  merit,  for  any  thing  which  appears  to  the  court,  might  contain  negative  or 
demurrer.  d;8junctive  covenants,  to  which  performance  cannot  be  pleaded  generally ; 
ditioned  an^  also  for  that  articles  of  agreement,  not  before  the  court,  or  in  any 
for  perfor-  manner  set  out  in  the  said  plea  of  the  said  defendants,  or  in  the  record, 
certain  ar-  cannot  by  'aw  be  "pleaded  against  a  bond  for  securing  the  performance  of 
tides  of     such  articles,  &c. 

agree- 
ment) for  not  setting  forth  the  articles  of  which  defendant  pleaded  general  performance ;  and  for  that 
it  does  not  appear  bat  that  the  articles  might  contain  negative  or  disjunctive  covenants  (g). 

To  fourth  That  the  said  fourth  plea,  in  manner  and  form  as  the  same  is  above 
plea  to  an  pleaded,  is  double,  in  this,  to  wit,  that  two  several  and  distinct  breaches 
action  of    of  covenant  are  thereby  pleaded  in  bar  of  the  said  action  of  the  said  plain* 

fo7be^Dt  ^'  an(*  a**°  ^at  *he  8a^  fourth  plea  contains  several  and  distinct  matters 
doubie^and  of  defense  ;  and  also  that  the  said  plaintiff  cannot  take  or  offer  any  certain 
for  con-  issue  upon  the  said  fourth  plea ;  and  also  that  the  same  fourth  plea  ought  to 
wSha/vw-  k&ve  concluded  to  the  country,  and  not  with  a  verification,  &c. 

ification 

instead  of  For  that  the  said  defendant  hath,  in  and  by  his  said  plea,  put  in  issue  a 
country  matter  of  inference  from  the  fact  before  alleged ;  and  for  that  the  said  de- 
For  notde-  fendant  hath,  in  and  by  his  said  plea,  offered  to  put  in  issue  matter  not 
nying  the  properly  issuable ;  afed  for  that  the  said  defendant  hath  not,  in  and  by  his 
matter11^' sa^  P^ea'  denied,  confessed,  or  avoided  the  substantial  matter  in  the  said 
the  breach  breach  of  covenant  above  alleged ;  and  for  that  the  said  plea  is  in  various 
of  core-      other  respects  informal,  &c, 

nant,  and 

for  offering  to  put  in  issue  matter  not  properly  issuable. 

That  do-  For  that  the  said  defendant  hath  not,  in  or  by  his  said  avowry,  shows 
fendant,  or  Bet  forth  whether  any  or  what  person  or  persons  was  or  were  seised  in 
tatete r*  his,  her,  or  their  demesne,  as  of  fee,  of  or  in  the  said  place  in  which,  &c. 
particular  or  under  whom  the  said  defendant  became  or  was  seised  of  and  in  the 
one,  has  g^  place  in  which,  &o.  in  fcis  demesne  as  of  freehold,  for  the  term  of  his 
whoVere  rotural  life,  nor  hath  the  said  defendant,  in  or  by  his  said  avowry,  shown 
the  persons  or  set  forth  that  any  grant  or  conveyance  of  the  said  place  in  which,  4c. 
seised  in  was  made  to  the  said  plaintiff  for  the  term  of  his  natural  life,  nor  how  or 
ee*  by  what  means,  or  out  of  what  estate  the  aforesaid  estate  and  interest  of 

the  said  plaintiff  therein  commenced  or  was  derived,  as  he  ought  to  have 

done,  &c. 

»^ 
Fw  that  For  that  the  said  avowry  avows  the  taking  of  the  said  mare,  and  yet  va- 
avews1"*  rles  fr°m  ^e  declaration  of  the  said  plaintiff  in  relation  to  the  place  of 
taking  the  taking,  whereas,  by  the  laws  of  this  realm,  if  the  said  defendant  would 
mare  but  have  denied  the  place  of  taking  mentioned  in  the  declaration,  he  should 
other  Ucus  ^ave  pleaded  the  same,  by  way  of  plea,  in  abatement  to  the  said  declara- 
m  qm,  and  tion,  and  then  made  a  suggestion  for  having  a  return  of  the  said  mare  ;  and 
avows  on  also  for  that  the  said  defendant  *avows  the  taking  of  the  said  mare  upon  a 
JJ^ide  possessory  title  only  of  the  place  wherein  he  alleges  the  same  was  taken; 
only  ,>  nor  and  for  that  the  said  avowry  is  no  answer  to  the  said  declaration,  nor  does 
is  &*  it  in  any  way  admit  or  deny  the  same ;  and  is  pleaded  in  bar  which  is 
VZ7L     wholly  repugnant,  &e. 

swer  to  the  declaration ;  and  for  that  it  is  pleaded  in  bar. 

£  1262] 

Demurrer       For  that  by  the  mode  of  pleading  adopted  by  the  defendant  in  the  said 

to  a  pie  a  j 

(g)  See  4  East,  342. 
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second  plea,  he  the  said  defendant  has  unduly  attested  to  confine  the  said  causes  op 
plaintiff  to  one  cause  of  action,  in  respect  to  the  trespasses  in  the  first  and  PBI"n"iB>- 
last  counts  of  the  said  declaration  mentioned^  as  to  the  taking  and  carrying  for  aiieg- 
away  the  goods  and  chattels  in  those  counts  mentioned,  by  alleging  that  ing  that 
those  takings  and  carryings  away  of  those  different  goods  and  chattels,  ^J^ 
were  not  different  takings  or  carryings  away  of  different  goods  and  chattels,  two  counts 
but  were  the  same  taking  and  dairying1  away  the  same  goods  and  chattels,  are  the 
and  not  other  or  different ;  and  also  for  that  the  said  defendant,  in  and  by  same  W* 
that  allegation,  hath,  with  the  rest  of  the  matters  alleged  in  the  said  second 
plea,  Justifying  the  trespasses  in  the  introductory  part  of  that  plea  men- 
tioned, therein  attempted  to  put  in  issue  two  distinctly  material  and  travers- 
able facts ;  and  also  for  that  the  said  second  plea  is  double  and  bad  for  du- 
plicity ;  and  also  for  that  the  second  plea  fe  in  other  respects  uncertain, 
informal,  and  insufficient. 


DEMURRERS  TO  REPLICATIONS,  ftc. 


In  the  K  B.  (or,  "  C.  P."  or,  "  Exchequer.'*) 

■  ■       2Vm,  - — *  Will.  4.      to  HEPu- 

C.  D.  )  CATIOHS, 

ats.  >     And  the  said  defendant  saith,  that  the  replication  of  the4  said  (?ene^ 
A.  B.  )  plaintiff,  to  the  said  [second]  plea  of  the  said  defendant,  and  the  demurrer 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above  plead-  to  a  repli- 
ed and  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff-  to  have  Or  catum' 
maintain  his  aforesaid  action  thereof  against  the  said  defendant,  and  that 
be  the  said  defendant  is  not  bound  by  law  to  answer  the  same ;  and  this 
the  said  defendant  is  ready  to  verify ;  wherefore,  by  reason  of  the  insuf- 
ficiency of  the  said  replication  in  this  behalf,  the  said  defendant  prays  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  hfe  aforesaid  action 
thereof  against  him,  &o. 

[Same  as  the  above  to  the  end,  and  then  an  follows :] — And  the  said  de-  Special  de- 
fendant, according  to  the  form  of  the  Statute  hi  such  cases  made  and  pro-  ^1^ 
vided,  states  and  shews  to  the  court  here  the  following  causes  of  demurrer  tion. 
inlaw  to  the  said  replication^  that  is  to  say,  that,  &c.     \Sefe  etate  the 
causes^  and  conclude  thus :] — And  also,  for  that  the  said  replication  is  in    • 
other  respects  uncertain,  informal,  and  insufficient,  •&& 

* 

And  the  said  defendant  saith,  that  the  said  plea- in  bar  of  the-  said  plain-  Demurrer 
tiff,  to  the  said  cognizance  of  him  the  said  'defendant,  and  the  matters  in  i£bar  to 


(h)  That  this  is  objectionable  on  demur-        (0  See  1  Saund.  349.-8  Wentw.  143. 
rer,  see  ante,  vol.  i.  587.-2  Chit.  Rep.  291,    '  Wentw.  18. 

Vol.  in.  88 
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CATIONS. 


to  BKrLi-  ready  to  verify.  Wherefore,  by  reason  of  the  insufficiency  of  the  said  plea 
in  bar  in  this  behalf,  the  said  defendant,  as  before,  prays  judgment  and  a 
return  of  the  said  cattle,  goods,  and  chattels,  together  with  his  damages, 
costs,  and  charges  by  him  in  tins  behalf  expended,  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

To  replica-      This  is  the  same  as  to  a  cognizance f  only  saying  "  replication"  instead 
tion  to  re   0f  u  cognizance,"  see  Plead.  Assist.  474, 

plevin.  J  °  7 

causes  of      for  that  the  said  replication  of  the  said  plaintiff  attempts  to  put  in  issue, 

^MJ^REB'  to  be  tried  by  the  country,  mere  inference  and  matter  of  law,  viz.  whether 

tempting  ^e  Ba^  defendant  were  or  were  not  duly  elected  mayor,  the  same  replica- 

to  put  in  tion  admitting  all  the  facts  and  circumstances  attending  that  election,  as  al- 

issue  mat-  ieged  in  the  said  plea  of  the  said  defendant ;  and  also  for  that  the  said  rep- 

and  be-  '  lication  is  argumentative,  and  no  certain  and  sufficient  issue  can  be  taken 

cause  the  thereon ;  and  that  it  is  also  in  other  respects  defective,  &c. 

replication 

menStive,      For  that  the  said  plaintiff  hath  not,  in  or  by  his  said  replication,  taken  or 
upon         tendered  any  single  or  material  issue  out  of  or  upon  the  said  plea  of  the 
^j^  said  defendant  by  him  last  above  pleaded  in  bar,  but  hath  stated  and  put  in 
sue  can  be  issue,  in  his  said  replication,  that  the  said  bill  of  exchange,  in  the  said  first 
taken  (ft),  count  mentioned,  was  not  made  and  drawn  for  the  corrupt  considerations 
Demurrer   in  the  said  last  plea  mentioned,  or  either  of  them,  whereas  every  matter  and 
tionlfe  *i°g  ^ted  in  the  said  second  plea  in  any  matter  relating  to  the  said  sum 
inassump-  of  £ —  in  the  said  plea  mentioned,  which  is  one  of  the  matters  stated  and 
?il  f°r  to-   relied  upon  as  a  consideration  in  the  "said  replication,  was  merely  stated  as 
in  putting '  inducement,  and  as  a  matter  upon  which  no  issue  was  intended  to  be  ofier- 
in  issue      ed  or  could  be  taken ;  and  lor  that  the  said  plaintiff  hath  not,  in  or  by  his 
*nd  *  aer"  ^^  replication,  traversed,  or  in  any  manner  denied  by  traverse,  or  other- 
distinct      ™*i  the  on'y  material  fact  contained  in  the  *plea  of  the  said  defendant,  by 
matters,     him  lastly  above  pleaded  in  bar,  and  upon  which  any  material  issue  could 
[  *1264]  be  taken,  namely,  whether  there  was  any  such  corrupt  contract  and  agree- 
ment for:  making  and  drawing,  or  in  respect  of  the  said  bill  of  exchange  in 
the  first  count  mentioned,  which  he  ought  to  have  done  ;  and  for  that  the 
said  replication  is  double  and  confused,  in  putting  in  issue  two  several  and 
distinct  matters,  namely,  whether  the  said  bill  of  exchange  in  the  said  first 
count  mentioned,  was  given  for  two  illegal  considerations,  namely,  a  gam- 
bling consideration,  and  an  usurious  consideration,  whereas  the  only  mate- 
rial fact  contained  in  the  second  plea  of  the  scud  defendant  was,  whether  it 
was  given  upon  a  corrupt  and  usurious  consideration,  in  pursuance  of  a  cor- 
rupt and  usurious  contract  and  agreement ;  and  for  that  the  said  plaintiff 
#    hath  not,  in  or  by  his  said  replication,  traversed,  denied,  or  in  any  manner 
put  in  issue  such  corrupt  contract  and  agreement,  which,  is  the  gist  and 
foundation  of  the  defense  of  the  said  defendant  in  that  respect,  inasmuch 
as  that  alone  could  make  the  said  bill  of  exchange  void  in  law,  or  bring  it 
within  the  meaning  and  intent  of  the  said  Statute  in  such  case  made  and 
provided,  ftc. 

(*)  See  4  East,  21. 
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[The  commencement  and  conclusion  of  a  demurrer  to  a  rejoinder,  is  FordupH- 
9imUar  in  form  to  a  demurrer  to  a  plea,  saying  "  rejoinder"  instead  of  Fty> aJMi 
4t  plea."] — That  the  said  rejoinder  is  double  and  multifarious,  in  this,  tifar»us, 
that  it  contains  too  separate  and  distinct  answers,  and  offers  two  separate  in  offering 
and  distinct  issues  upon  the  aforesaid  replication  of  the  said  plaintiff  to  the  5^Ldls"  tt 
said  plea  of  the  said  defendant,  so  by  him  lastly  above  pleaded  in  bar,  where-  uponthe 
as-only  one  issue  could  or  ought  to  haye  been  offered  or  taken  upon  the  said  replication 
replication  or  upon  the  matter  therein  contused ;  and  that  the  said  rejoinder  °[  th<jiff 
is  also  double  and  informal,  in  this,  that  it  offers  to  put  in  issue  two  distinct  f^ 
and  different  escapes,  whfereas  the  said  plaintiff  hath  originally  declared 
upon,  and  in  his  subsequent  replication  hath  supported  his  said  declaration 
by  only  one  escape,  and  that  according  to  the  rules  of  good  pleading,  the 
said  rejoinder  should  and  ought  to  have  been  confined  to  and  have  con- 
cluded with  a  traverse,  which  is  thereby  taken  on  the  said  escape  so  set 
forth  in  the  said  replication  of  the  said  plaintiff;  yet  the  said  defendant 
hath  very  unnecessarily  and  inartificially  extended  the  said  rejoinder  to 
further  and  other  and  different  matter*  by  way  of  supposed  second  answer 
to  the  said  replication,  whereas  only  one  answer  could  or  ought  to  have 
been  made  to,  and  only  one  issue  offered  or  taken  upon  the  said  replica- 
tion, or  in  or-  by  the  said  rejoinder ;  and  that  the  matter  so  secondly  al- 
leged in  the  said  rejoinder,  is  no  answer  to  the  said  replication,  nor  direct 
or  positive  denial  of  the  escape  therein  mentioned,  but  only  an  argument- 
ative denial  of  such  esoape*  whereas  the  said  escape  should  have  been 
expressly  directed,  traversed  and  denied  by  the  said  rejoinder;  and  that 
the  said  rejoinder  is  calculated  to  occasion  the  trial  of  two  separate  issues 
upon  one  and  the  same  fact,  and  also  to  introduce  a  vexatious  and  unne- 
cessary length  of  pleading  in  this  cause ;  and  that  the  said  rejoinder  is  re- 
pugnant and  informal,  in  this,  that  although  in  one  part  thereof  *it  consid-  [  *1266] 
ers  the  said  replication  and  answers  the  same  as  being  a  replication,  yet  in 
another  part  thereof  it  considers  the  said  replication  as  being  a  new  as- 
signment, and  professes  to  answer  the  same  accordingly  ;  and  that  the  said 
rejoinder  is  in  various  other  respects  repugnant,  multifarious,  insufficient, 
and  informal. 

For  that  the  said  defendants,  in  ther  rejoinder,  have  not  tendered  an  For  not 
issue  on  the  fact  traversed  by  the  said  plaintiff  in  his  said  replication  ;  and  ISjbsujw 
for  that  the  issue,  tendered  in  the  said  rejoinder,  is  too  large,  comprehend-  the  fact 
ing  not  only  the  fact  of  the  prescription  traversed  by  the  replication,  but  traversed 
also  a  matter  of  fact  not  alleged  or  traversed  by  the  said  replication,  Jj^jwjfr 

namely,  a  prescription  to  dig  for  stones,  &c.  in ;  and  because  thtf 

last  prescription,  so  attempted  to  be  put  in  issue,  is  wholly  immaterial  and 
irrelevant  in  this  action,  &c. 

(a)  See  1  B.  &  P.  415.  (b)  See  4  T.  R.  157. 


[  *1267  ] 
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joinder,    fa  the  K  B.  (or  "  C.  P.") 

d^mSSir11   A'  B'  )  .  Term> WiU' 4* 

to™d£dL    *&*•  I     And  the  plaintiff  saith,  that  the  said  declaration,  (or  "first 
ration  or     G.  D.  )  count,"  or  "  replication,")  and  the  matters  therein  contained, 
replication  'm  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are  suffi- 
™  *(<0.7np~   c*ent  in  law  for  him  the  said  plaintiff  to  have  and  maintain  his  aforesaid 
action  thereof  against  the.  said  defendant,  and  the  s$id  plaintiff  is  ready  to 
verify  and  prove  the  same,  as  the  court  here  shall  direct  and  award ; 
wherefore  inasmuch  as  the  said  defendant  hath  npt  answered  the  said  de- 
claration, (or  "  first  county"  or  "  replication,")  nor  hitherto  in  any  manner 
denied  the  same,  the  said  plaintiff  prays  judgment  and  his  damages,  by 
reason  of  the  not  performing  of  the  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  to' be  adjudged  to  him,  &c. 

a 

^tkt*        A  joinder  in  demurrer  to  a  declaration  or  replication  in  debt,  covenant, 

rio^.    ac"  detinue,  case,  or  trespass,  is  precisely  similar  to  the  above,  except  in  the 

prayer  of  judgment,  which  i?  to  be  according  to  the  form  of  action,  and 

the  same  as  in  the  conclusion  to  the  replications^  1262.    In  replevin. 

Plead.  A.  474. 

Joinder  in  And  the  said  defendant  saith,  that  the  said  plea  of  the  said  defendant, 
to  a  jj/aTwi  ftnd  the  matters  therein  contained,  are  sufficient  in  law  to  quash,  the  said 
abatement  writ,  (or  "  bill,")  and  which  said  plea,  and  the  matters  therein  contained, 
(*)•  the  said  defendant  is  ready  to  verify  and  prove,,  as  the  court  here  shall  di- 

rect, &c.  wherefore  inasmuch  as  the  said  plaintiff  bath  not  denied,  nor  in 
any  manner  answered,  the  said  plea,  the  said  defendant,  as  before,  prays 
judgment  of  the  said  writ,  (or  "  bill,")  and  that  the  same  may  be  quash- 
ed, &c. 

Joinder  in       And  the  said  defendant  saith,  that  his  said  plea  J>y  him  [secondly]  above 

toTpSTm  pleacteel)  and.  the  matters  therein  contained,  *in  manner  and  form  as  the 

bar  m*as-    same  are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  pre- 

sumpsit,     ciude  the  said  plaintiff  from  having  or  maintaining  his  aforesaid  action 

nam  deti-  thereof  against  him  the  said  defendant,  and  the  said  defendant  is  ready  to 

nue/case,  verify  and  prove  the*  same,  when,  where,  and  in  such  manner  as  the  said 

rSffi'  court  bere  shall  direct  and  award ;  wherefore  inasmuch  as  the  said  plaintiff 

L "268]  imflj  not;  answered  the  said  plea,  nor  hitherto  in  any  manner  denied  the 

<same,  the  said  defendant  prays -judgment,  and  that  the  said  plaintiff  maybe 

barred  from  having  or  maintaining  his  aforesaid  action  thereof  against  the 

said  defendant,  &c. 

a  demur^0  And  the  said  plaintiff  saith,  that  the  said  plea  in  bar  of  the  said  plaintiff 
rer  to  a  *to  the  said  cognizance  of  the  said  defendant,  and  die  matters  in  the  said 
pha  in  bar  ^a  m  ^  contained,  are  sufficient  in  law  to  bar  the  aaid  defendant  from 

m  replevin   r 

w  (a)  The  like  after  an  imparlance,  2  Li!.        (b)  Plead.  A.  306. 

Em.  355.  (c)  See  the  form,  1  Saund.  349. 
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having  a  return  of  the  said  cattle,  and  which  said  plea  in  bar,  and  the  mat-  jdmdebs. 

ters  therein  contained*  the  said  -plaiotiff  is  ready  to  verify  and  wove,  as 

the  court  here  shall.direot  and  award ;  and  because  the  said  defendant  hath 

not  answered  the  said-  plea  in  bar,  nor  in  any  manner  denied  the  same, 

the  said  plaintiff,  ad  before,  prays  judgment,  and  damages,  on  occasion 

of  the  taking  and  unjustly  detaining  of  the  said  cattle,  to  be  adjudged  to 

him,  &c. 


'PROCEEDINGS  IN  DEBT.  [«1269] 


Ettenborough. 


As  yet  of  Hilary  Term,  in  the  let  year  of  the  on  judg- 
reign  of  Eing  William  the  Fourth:  meat  in  K. 

Witness,  Charles,  Lord  Tmterden.         %$£' 

debt  on 

—j  to  wit.    A.  B.  puts  in  his  place  B.  F.  his  attorney,  against  0.  bond,  s*t* 
D.  in  a  plea  of  debt.  .  |g^ 

,  to  wit.    The  said  C  D.  puts  in  his  place  Gh  H.  his  attorney,  breaches 

at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid.  i&  decl^f 

— r—  to  wit.    Be  it  remembered,  that  on the  — —  day  of >  SS. isaTo 

in  this  same  Term,  before  our  lord  the  king  at  Westminster,  comes  A.  B.  w.  3.  c. 
by  E.  F.  his  attorney,  and  brings  into  the  court  of  our  said  lord,  the  king,  1V,S<  8> 
before  the  king  himself  now  here,  his  certain  bill  against  C.  D.  being  in  ™rf  writ" 
the  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  oftnqmrr 
before  the  king  himself,  of  a  plea  of  debt,  and  there  are  pledges  for  the  a&d  ***** 
prosecution  thereof,  to  wit,  John  Doe  and  Bichard  Roe,  which  said  bill      reo ' 

follows  in  these  words ;  that  is  to  say, ,  to  wit,  A.  B.  complains  of, 

&e.  [Here  copy  the  declaration,  stating  the  condition  qf  the  bond  and 
breaches  verbatim,  to  the  end,  omittingpledges,  and  then  proceed  on  a  neu> 
line  as  follows :] — And  the  said  defendant  by  6.  H.  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or 
preclusion  of  the  said  action  of  the  said  plaintiff,  whereby  the  said  plain- 
tiff remains  therein  undefended  against  the  said  defendant ;  wherefore  the 
said  plaintiff  ought  to  recover  against  the  said  defendant  his  debt  aforesaid, 
and  his  damages,  on  occasion  of  the  detention  thereof  (a).*  And  hereup- 
on the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  prays  the  writ  of  our  said  lord  the  king  to  be  directed 

to  the  sheriff  of and  to  the  right  honorable  Charles,  Lord  Tenterden, 

his  majesty's  *cttef  justice,  aligned  to  hold  pleas  in  the  court  of  our  said  [  *1270] 
lord  the  king,  before  the  king  himself,  [or  "  to- his  majesty's  justices  as- 
signed to  take  the  assizes  in  the  said  county,"}  commanding  the  said  sheriff 
that  he  cause  to  come  before  the  said  chief  justice,  or  before  our  justices 

of  assise,  on -,  the day  of next*  at  the  Guildhall  of  the 

city  of  London,  [or  A  at  Westminster  Hall,  in  the  county  of  Middlesex," 

(a)  This  form  of  suspending  the  jitdg-    per  in  3  Dowe,  1 :  bnt  see  Tidd,  9th  edit, 
ment  is  advised  in  1  Saund.  58,  n.  1.— 2  Id.    585,  686 ;  and  Tidd's  Forms,  6th  edit.  247. 
187  c.  n.  2.-3  B.  &  P.  612,  and  held  pro- 
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wtocuED-   or  "  at  the  assfees  at in  the  county  of  -— ,"]  twelve,  &c.  by  whom, 

&c.  and  who  neither,  &c.  to  inquire  of  the  troth  of  the  said  breaches 
above  assigned,  and  to  assess  the  damages  thereby  sustained  by  the  said 
plaintiff,  and  also  that  it  may  be  commanded  in  the  said  writ  to  the  said 
chief  justice,  [or  "  justices  of  assize"]  that  he  [or  "  they"]  make  a  re- 
turn thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster,  on ,  the day  of ,  and  it  is  grant- 
ed to  him,  &c.  The  same  day  is  given  to  the  said  plaintiff  at  the  same 
place. 

The  like  in  [The  same  as  the  above  form,  introducing,  at  the  asterisk,  the  following 
fermrft).  entrH -'] — But  because  it  is  convenient  and  necessary  that  judgment  here- 
upon should  not  be  given  until  the  truth  of  the  said  supposed  breaches  of 
the  said  condition  shall  have  been  inquired  into,  and  the  damages  which 
the  said  plaintiff  hath  sustained  by  reason  of  the  same  breaches  shall  have 
been  assessed  by  a  jury  of  the  country  in  that  behalf,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  let  judgment  hereupon 
be  stayed  until  the  said  premises  shall  have  been  ascertained  as  aforesaid. 

Thekkein  [The  same  as  the  form,  ante,  1269,  to  the  asterisk,  and  then  proceed** 
J****1*  follows  :1 — But  because,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  a  jury  ought  to  inquire  of  the  truth  of  the  said  breach 
of  die  said  condition  of  the  said  writing  obligatory,-  above  assigned,  and 
to  assess  the  damages  that  the  said  plaintiff  has  sustained  thereby,  and  the 
said  plaintiff  having  prayed  our  writ  for  that  purpose,  therefore  the  sheriff 
of  the  said  county  is  commanded  to  summon,  &c.  — [Same  as  the  form, 
ante,  1269,  to  the  end.} 

* 

[*12T1]  mA*  yd  of Term,  in  the year  of  the  reign  of  King 

WlUam  the  Fourth. 
Witness,  £c. 

The  like        ,  to  wit    C.  D.  was  summoned  to  answer  A.  B.   of  a  plea  that 

in  c.  P.      he  render  to  the  said  A.  B.  the  sum  of  £ —  which  he  owes  to,  and  un- 
justly detains  from  him,  and  thereupon  the  said  A.  B.  by his  attorney, 

complains,  for  that  whereas,  &c. — [Here  set  forth  the  declaration,  stating 
the  conditions  and  breaches  verbatim,  and  then  proceed,  on  a  new  line,  a*  fol- 
lows ;] — And  the  said  defendant,  by his  attorney,  comes  and  defends 

the  wrong  and  injury,  when,  &c.  and  says  nothing  in  bar  or  preclusion,  Ac. 
— [Proceed  precisely  as  in  the  forms,  ante,  1269  or  1270,  to  the  prayer  <f 
the  writ  of  inquiry,  and  then  as  follows :] — And  hereupon  the  said  plaintiff 
prays  the  writ  of  our  said  lord  the  king  to  be  directed  to  the  sheriff  of 

and  to  the  right  honorable  Sir  Nicholas  Gonyngham  Tindal,  knight, 

bis  majesty's  chief  justice  of  the  Bench  here,  [or  "  to  his  Majesty's  justices 

assigned  to  take  the  assizes  in  the  county  of "]  commanding  the 

said  sheriff,  that  he  cause  to  come  before  the  said  chief  justice  [or  "jus- 
tices of  assize"]  on  the day  of next,*  at,  Ac.  twelve,  Ac.  by 

whom,  Ac.  and  who  neither,  Ac.  to  enquire  of  the  truth  of  the  said  breaches 


A 


This  form  is  suggested  in  1  Saond.    held  proper  in  3  Dowe,  1 ;  bat  see  TSdd's 
and  e,  note  1.— 3  B.  &  P.  112,  and    Forms>  Othed.  247. 
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above  assigned,  and  to  assess  the  damages  thereby  sustained'  by  the  said  fiocbed- 
plaintiff,  and  also  that  it  be  commanded  in  the  said  writ  to  the  said  chief    ""** m 
justice  [or  "justices  of  assize"]  that  he  [or  "  they"]  make  a  return  there- 
of to  the  justices  here,  on the day  of next,  and  it  is 

granted  to  him,  &f.    The  same  day  is  given  to  the  said  plaintiff  here,    * 
&c. 

Pleas  before  the  barons  of  the  Exchequer  at  Westminster,  ^eJP%** 

among  the  pleas  of  the  Term  of  — —  in  the  L£r 

year  of  the  reign  of  our  Sovereign  lord  William  the 
Fourth,  by  the  grace  qf  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the 
Faith,  and  in  the  year  of  our  Lord  1831, 

m 

,  to  wit.    So  it  remembered,  that  heretofore,  that  is  to  say,  in 

Term  lfust  past,  A.  B.  debtor  of  his  present  majesty,  came  before 

the  barons  of  this  Exchequer  at  Westminster,  by  D;  F.  his  attorney,  and 
brought  then  here  *into  eourt,  his  certain  bill  against  C.  D.  of  a  plea  of  [*1272] 
debt,  the  tenor  of  which  said  bill  follows  in  these  words  :■ — [Here  copy  the 
declaration  and  pledges,  stating  the  condition  of  the  bond  and  breaches,  and 
proceed,  on  a  new  line  as  follows .-] — And  the  said  defendant  in  his  proper 
person,  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  prays  the 
hearing  of  the  bill  aforesaid,  and  it  is  read  to  him,  &c.  which  being  read 
and  heard,  the  said  defendant  aaith,  that  he  is  not  yet  advised  to  answer  the 
said  plaintiff  in  the  premises,  and  prayeth  leave  to  imparl  thereunto,  until 

the  first  general  return  of Term  next  coming,  by  which  day, 

Ac.  and  it  is  granted  to  him,  by  the  court,  the  same  day  is  given  to  the  said 
plaintiff  here,  &o.  at  which  day  come*  here,  as  well  the  said  plaintiff  by  his 
attorney  aforesaid,  as  the  said  defendant  in  his  proper  person,  and  the  said 
plaintiff  prayeth,  that  the  said  defendant  may  answer  him  in  the  premises, 
and  thereupon  the  said  defendant  says  nothing  in  bar  or  preclusion  of  the 
said  action  of  the  said -plaintiff,  whereby  the  said  plaintiff  remains  therein 
undefended  against  the  said  defendant,  wherefore  the  said  plaintiff  ought  to 
recover  his  debt  aforesaid,  together  with  his  damages,  by  reason  of  the  de- 
tention thereof;  and  hereupon  the  said  plaintiff,  according  to  the  form  of 
the  statute  in  such  ease  made  and  provided,  having  prayed  the  writ  of  our 
said  lord  the  long,  to  inquire  of  the  truth  of  the  said  breach  above  assigned, 
and  to  assess  the  damages  which  the  scud  plaintiff  hath  sustained  thereby, 
therefore,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, the  sheriff  of is  commanded,  that  he  cause  to  come  before  the 

right  honorable  Sir  William  Alexander,  knight,  chief  baron  of  his  maj- 
esty's court  of  Exchequer  [or  "  before  his  majesty's  justices  assigned  to 

take  the  assizes  in  the  oounty  of ,"]  at in  the  county  of 

on the day  of instant,  twelve  honest  and  lawful  men  of 

his  bailiwick,  to  inquire  diligently  on  their  oath  of  the  truth  of  the  said 
breach  above  assigned,  and  to  assess  the  damages  which  the  said  plaintiff 
hath  sustained  thereby ;  and  the  said  chief  baron  is  [or  "  justices  ef  assize 
are,"]  commanded  that  he  [or  "  the/']  certify  the  inquisition  to  be  be- 
fore him  [or  "  them"]  taken  to  his  said  majesty's  court,  before  the  barons 

of  his  said  Exchequer  at  Westminster,  on  the day  of instant,  % 

together  with  the  names  of  those  by  whose  oath  such  inquisition  shall  be 
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proceed,   taken,  and  the  writ  of  our  said  lord  the  king,  to  him  thereupon  directed. 
ii/rtBT.    ^e  satae  ^*?  *s  givon  to  tiie  said  plaintiff  at  the  same  place. 

[•1273]      *Wiffiam  the  Fourth,  &c.   to  the  Sheriff  of ,  and  to  the  right 

imraiiv  honorable  Charles  Lord  Tenterden,  our  chief  justice^  assigned  to  hold 
under  8  &  pleas  in  our  court,  before  us,  [or  "  to  our  justices  assigned  to  take  the  as- 
9  W.  3.  c.  sizes  in  our  county,"]  greeting : — Whereas  A.  B.  lately  in  our  court,  be- 
iLere \e  ^ore  ns  a*  ^cstoaiMter>  by  bin,  without  our  writ,  impleaded  C.  D.  being 
declaration  in  the  custody,  &c.  of  a  plea  that  he  should  render  to  him  the  said  plaintiff 
stated  the  the  sum  of  £ — ,  which  he  owed  to,  and  unjustly  detained  from  him,  for 
of^Lhe^d  *****  whereas,  &c.  [Set  forth  the  declaration,  changing  the  tense,  where 
and  necessary]  to  the  damage '  of  the  said  plaintiff  of  £ — ,  as  he  said,  and 

breaches,    therefore  he  brought  his  suit,  &c.  and  such  proceedings  were  thereupon 
dam  su?n"  k8^  m  our  8a^  court  before  us  ;  that  it  was  afterwards  considered  by  the 
fered  judg-  same  court,  that' the  said  plaintiff  ought  to  recover  against  the  said  defend- 
mem  by     ant  his  debt  aforesaid,  together  with  his  damages  which  he  had  sustained  on 
(c)'  occasion'  of  the  detention  thereof,  &o.  whereof  the  said  defendant  is  con- 
victed) as  appears  to  us  of  record*.    And  the  said  plaintiff  having  prayed 
our  writ  to  inquire  of  {he  truth  of  the  aforesaid  breaches  of  the  said  con- 
dition above  assigned,  and  to  assess  the  damages  which  he  the  said  plain- 
tiff hath  sustained  thereby ;  therefore,  according  to  the  form  of  the  Stat- 
ute m  such  ease  made  and  provided,  we  command  you,  the  said  sheriff, 
that  you  summon  twelve  good  and  lawful  men  of  your  bailiwick,  to  appear 
before  the  said  right  honorable  Charles  Lord  Tenterden,  our  said  chief 
justice,  assigned  to  hold  pleas  in  our  said  court,  before  us,  [or  u  before 

our  said  justices  of  assize,"]  on ,  the ~  day  of *  nest,  at  the 

Guildhall  of  the  city  of  London,  [or  "  at  Westminster  HaU*  in  the  coun- 
ty of  Middlesex,"]   or  if  at  the  assizes,  ["  at >  in  the  county  of 

,"]  to  inquire  diligently  on  their  oath  of  the  truth  of  the  premises, 
and  to  assess  the  damages  which  the  said  plaintiff  hath  sustained,  by  rea- 
son of  the  aforesaid  breaches,  and  that  you  have  on  that  day,  before  our 
said  chief  justice  [Or  "justices  of  assize,"]  this  writ  We  likewise  com- 
mand our  said  chief  justice,  [or  "justices  of  assize,"}  that  he  [or  "  they,"] 
certify  the  inquisition  before  him  [or  u  them"]  taken,  to  us  at  Westminster, 

on ,  the  — —  day  of next,  together  with  the  names  of  those  by 

whose  oath  such  inquisition  shall  be  taken,  and  that  he  [or  "  they,"]  also 
have  there  then  this  writ.    Witness,  Charles  Lord  Tenterden,  &c. 

1*1274]      •William  the  Fourth,  &c,  to  the  sheriff  of ,  and  te  the  right  how* 

The  like  aye  Charles  Lord  Tenterden,  greeting :— Whereas  A.  B.  lately  in  oar 
ano  cr  court,  before  us  at  Westminster,  by  bill,  without-our  writ,  impleaded  C.  D. 
being  in  the  custody  of  the  marshal  of  the  Marshakea  of  our  lord  the  now 
king,  before  the  king  himself,  of  a  plea  of  debt  on  demand  for  £ — ,  upon 
and  by  virtue  of  certain  articles  of  agreement,  [or  "  a  certain  indenture," 
made  on,  $c.  between,  £c.  whereby,  £c.  reciting  so  much  of  the  article*  of 
indenture  as  is  necessary  for  assigning  the  breach.'] — And  the  said  plaintiff 
declared  b  the  said  plea  that,  &o.  [reeitikg  the  averments  previous  te  the 
assignment  .of  the  breach.]    And  the  said  plaintiff  for  assigning  a  breach 

(c)  See  Tidd's  Forms,  6tbedit.  351. 


way 
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therein,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro-   pioceid- 
vided,  said  that,  &c.  [assigning  the  breach.'] — And  such  proceedings  were 
thereupon  had.  &c.  [as  in  the  preceding  form.] 


ings 
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William  the  Fourth,  &c.  to  the  sheriff  of  — — ,  and  to  the  right  honorable  the  like  in 
Sir  Nicholas  Conyngham  Tindal,  knight,  our  chief  justice  of  the  Bench  at  ^^ 
Westminster,  [or  "  to  our  justices  assigned  to  take  the  assizes  in  your 
county,"]  greeting : — Whereas  C.  D.  was  summoned  to  be  in  our  court, 
before  our  justices  at  Westminster,  to  answer  A.  B.  of  a  plea  of  debt  on 
demand  for  £ — ,  of  good  and  lawful  money  of  Great  Britain,  and  declared 
thereupon  against  the  said  C.  D.  for  that  whereas,  &c.  [setting  forth  the 
declaration  in  the  past  tense.] — And  such  proceedings  were  thereupon  had 
in  our  said  court,  before  our  justices  at  Westminster  aforesaid ;  that  it  was 
afterwards  considered  by  the  same  court,  that  the  said  plaintiff  ought  to 
recover  against  the  said  defendant  his  debt  aforesaid,  and  also  £ —  for  his 
damages,  by  occasion  of  the  detaining  of  the  said  debt,  whereof  the  said 
defendant  is  convicted*  And  the  said  plaintiff  having  prayed  our  writ  to 
inquire  of  the  truth  of  the  aforesaid  breaches  of  the  said  condition  of  the 
said  writing  obligatory  above  suggested,  and  to  assess  the  damages  which 
he  the  said  plaintiff  hath  sustained  thereby ;  therefore,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  we  command  you,  the 
said  sheriff,  that  you  summon  twelve  good  and  lawful  men  of  your  baili- 
wick, to  appear  before  the  said  right  honorable  Sir  N.  C.  Tindal,  knight, 
our  chief  justice  of  the  Bench  at  Westminster,  &c.  [As  ante,  1273, 
requiring  the  chief  justice  or  justices  of  assize,  to  certify  mihe  inquisition  [  *1275] 
to  "  our  justices  at  Westminster,"  instead  of  "  to  us,"  on  a  general  re- 
turn-day.] 

to  wit.     An  inquisition  indented,  taken  before  me,  the  right  hon-  Inquisition 


orable  Charles  Lord  Tenterden,  his   majesty's  chief  justice,  assigned  to  J^1?  ™* 
hold  pleas  in  the  court  of  our  lord  the  king,  before  the  king  himself,  [or  3,  c.  n,  s*. 

"  before  us, and his  majesty's  justices,  assigned  to  take  the  8  (<*). 

assizes  in  the  county  of ,"]  on ,  the  day  of ,  in  the 

year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace 

of  God,  &c.  and  in  the  year  of  our  lord  1830,  at in  the  county  of 

,  by  virtue  of  his  majesty's  writ,  directed  to  the  sheriff  of  the  said 

county,  and  to  me  the  said  chief  justice  [or  "  to  the  said  justices  of  as- 
size,"] and  to  this  inquisition  annexed,  by  the  oath  of  E.  F.  &c.  twelve 
good  and  lawful  men  of  the  county  aforesaid,  who,  being  sworn  and  charged 
upon  their  oath,  say,  that,  &c. — [Here  set  out  the  finding  qf  the  jury  upon 
the  breach  assigned.]— And  they  further  say,  upon  their  oath,  that  the  said 
plaintiff  hath  sustained  damages  by  *tbe  aforesaid  breach  of  the  said  con-  [*1276] 
dition  of  the  said  writing  obligatory,  besides  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  £ — .  In  witness  whereof,  I,  the 
said  chief  justice,  [or  "  we  the  said  justices  of  assize,"]  have  hereunto  set 
my  hand  and  seal,  [or  "  our  hands  and  seals,"]  the  day  and  year,  and  at 
the  place  above  mentioned. 

The  execution  of  this  writ  appears  in  the  inquisition  hereto  annexed. 

(d)  As  to  the  inquisition,  see  1  Saund.  58,  notes  d.  and  e.    See  form,  Tidd's  Forms,  6th 

Vol.  m.  89 
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proceed-   Tbe  answer  of chief  justice,  [or  "  of and  ■         {he  justices  of 

,J™L    assize,"]  within  named. 

IH  DEBT.  7     J 

Final  judg-  [Proceed  as  in  the  form  in  K.  B.  ante,  1269,  in  C.  P.  ante,  1271,  or 
B^on^  Ac  *n  GBcfaguef*  ante,  1271,  to  ike  end  of  the  award  of  the  writ  of  inquiry, 
9  W.  3.  c.  ®nd  then  state  the  inquisition  and  final  judgment  as  follows ;] — At  which 
n.  s.  8,  day,  before  our  said  lord  the  king,  at  Westminster,  comes  the  said  plaintiff 
turn  of  in-  ^y  ^s  attorney  aforesaid,  and  the  said  chief  justice,  [or  justices  of  as- 
quisition     size,"]  now  here  returns  [or  "return"]  a  certain  inquisition  indented, 

(«)•  taken  before  him  [or  "  them,"]  at in  the  county  of on the 

day  of in  the year  of  the  reign  of  our  said  lord  the  king, 

upon  the  oath  of  twelve  good  and  lawful  men  of  the  same  county,  by  which 
it  is  found,  &c.  [set  forth  the  inquisition;]  and  that  the  said  plaintiff  hath 
sustained  damages,  by  reason  of  the  aforesaid  breaches  of  the  said  condi- 
Judgment   tion  of  the  said  writing  obligatory,  to  the  sum  of  £5.    Therefore  it  is  con- 
signed the  sidered  that  the  said  plaintiff  do  recover  against  the  said  defendant  his  said 
— -dayof  ^^  ^  ak0  £ —  for  bjs  damages  which  he  hath  sustained,  as  well  by 
D.  1831.     reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  by  the  court  here  adjudged  to 
the  said  plaintiff,  and  with  his  assent  (/)  ;  and  it  is  further  considered  by 
his  majesty's  court  here,  that  the  said  plaintiff  have  execution  against  the 

said  defendant  of  the  damages  aforesaid  to by  the  said  jury  in  form 

aforesaid  assessed,  on  occasion  of  the  aforesaid  breach  of  the  said  condi- 

[  *1277]  tion  of  tjbe  said  writing  obligatory,  according  to  the  form  of  the  'Statute 

in  such  case  made  and  provided  (#) ;  and  the  said  defendant  in  mercy,  &c. 

anotto  m  [Proceed  a8  in  ti*  forms  in  K.  B.  ante,  1269,  in  O.  P.  cmte,  1271,  or 
form  on  a  tw  Exchequer,  ante,  1271,  to  the  prayer  of  the  writ,of  inquiry,  and  then 
bastardy  proceed  as  follows  :]-*- And  thereupon  the  said  plaintiffs  pray  the  writ  of 
(*)•  our  lord  the  king  to  be  directed  to  the  sheriff  of  the  county  of  S.  to  sum- 
mon a  jury  to  appear  before  the  justices  of  Assize  of  the  county  of  S.  afore- 
said, on the day  of next,  at  S.  in  the  county  aforesaid,  to 

inquire  of  the  truth  of  the  said  breach  of  the  said  condition,  and  to  assess 
the  damages  which  the  said  plaintiffs  have  sustained  thereby,  and  it  is  grant- 
ed to  them,  returnable  on the day  of next,  the  same  day 

is  given  to  the  said  plaintiffs  here,  &c. ;  and  now  here  at  this  day,  to  wit, 

on the day  of         ■  come  the  said  plaintiffs  aforesaid,  by  their 

attorney  aforesaid,  and  the  aforesaid  justices  of  assize  of  the  county  of  S. 
aforesaid,  before  whom  the  inquisition  aforesaid  has  been  taken,  have  sent 
their  record  in  these  words,  that  is  to  say,  afterwards,  on  the  day  and  year, 

and  at  the  place  in  that  behalf  within  mentioned,  that  is  to  say,  on 

the day  of in  the year  of  the  reign  of  our  lord  the  present 

king,  at  S.  in  the  county  of  S.  by  virtue  of  this  writ,  before  Sir  Cr.  B. 
knight,  one  of  the  justices  of  our  lord  the  king,  of  the  Bench,  and  Sir 

(e)  As  to  this  statement  .of  the  return  of  (g)  This   award   ot  execution   is   some- 

the  inquisition,  see  Tidd's  Forms,  6th  edit,  times  added.     See  Tidd's   Frac.   9th  edit. 

255.  585;  bat  it  is   not   necessary,  and    quart, 

(/)  As  to  this  judgment,  see  1  Saund.  58,  whether   it   is   correct   to   have   any  other 

a.  1—3  B.  &  P.  612.— But  see  Tidd's  Prac.  judgment  than  for  the  debt  and  coats.    Tidd's 

9th  edit.  585.— Tidd's  Forms,  6th  edit.  247.  Prac.  9th  edit.  585—3  B.  &  P.  607. 

The  costs  are  not  to  be  stated  as  costs  of  in-  (h)  See  form,  2  Saund.  187  c. 
crease,  see  2  Saund.  187  d. 
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S.  L.  knt.  one  of  the  justices  of  our  lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself,  two  of  the  justices  of  our  said  lord  the  king,  as-  IWOS 
signed  to  take  the  assizes  in  and  for  the  within  county  of  S.  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  the  jurors  of 
the  jury,  whereof  mention  is  within  made,  (having  been  duly  summoned  in 
that  behalf  by  the  sheriff  of  the  county  aforesaid)  being  called,  to  wit, 
W.  A.  [here  insert  the  names  of  the  jurors]  come,  and  are  sworn  upon 
the  said  jury,  according  to  the  form  of  the  Statute  in  such  case  made,  and 
-who,  upon  their  oath,  say,  that  the  said  writing  obligatory  within  mention- 
ed was  made  with  the  condition  thereunder  written,  and  within  mention- 
ed, *and  set  forth  ;  and  that,  after  the  making  of  the  said  writing  oblige-  [*1278] 
tory,  the  said  I.  H.  in  the  said  condition  mentioned,  was  delivered  of  a 
certain  child,  being  the  child  of  which  she  was  pregnant  at  the  time  of 
making  the  said  writing  obligatory,  and  that  the  said  child  was  born  a  bas- 
tard, within  the  said  parish  of  C.  within  mentioned  ;  and  that  the  said  de- 
fendant hath  not,  from  time  to  time,  and  at  all  times,  after  the  making  of 
the  said  writing  obligatory,  fully  and  clearly  indemnified,  and  saved  harm- 
less the  said  churchwardens  and  their  successors,  and  the  parishioners 
and  inhabitants  of  the  said  .parish,  from  all  costs  and  charges,  by  reason 
of  the  birth,  education,  and  maintenance  of  the  said  child,  according  to 
the  form  and  effect,  and  the  true  intent  and  meaning  of  the  said  condition, 
but,  on  the  contrary  thereof,  had  wholly  neglected  and  omitted  so  to  dp ; 
and  the  said  churchwardens,  overseers,  parishioners,  and  inhabitants,  bad, 
on  account  of  the  said  neglect  and  omission  of  the  said  defendant,  and  in 
order  to  preserve  the  Hfe  and  health  of  the  said  child,  been  obliged  to  lay 
out  and  to  expend,  and  had  actually  laid  out  and  expended,  a  large  sum  * 
of  money  for  sundry  costs  and  eharges,  which  were  necessarily  incurred 
by  reason  of  the  birth  of  the  said  child,  and  its  education  and  mainte- 
nance during  a  long  time  then  elapsed,  and  have  thereby  sustained  dam- 
ages ;  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  assess  the 
damages  which  the  said  plaintiffs  have  sustained  thereby  to  <£9.  9*.  &c. 
Therefore,  &c — [Judgment  as  in  the  preceding  form.']. 

[Same  as  the  farm,  ante,  1269,  to  the  asterisk,  except  that  the  declara-  Judgment 
tion  sets  forth  a  bond,  but  not  the  condition  or  breach.] — And  hereupon  ^stioifon 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  8  &  9  w. 
and  provided,  suggests  and  gives  the  court  here  to  understand  and  be  in-  |'c'^ 
formed,  that  the  said  writing  obligatory,  in  the  said  declaration  mentioned,  where ' 
was  made  and.  given  by  the  said  defendant  under  and  subject  to  a  certain  breach  of 
condition  thereto  subscribed ;  whereby,  after  reciting  to  the  effect  follow-  JJJ^SJj 
ing,  that  is  to  say,  that,  &c. — [Here  state  the  recitals,  either  verbatim  or  m  declara- 
tn  the  past  tense,  according  to  the  substance] — it  was  deelared  that  the  tion. 
condition  of  the  said  writing  obligatory  was  such,  that  if,  &c.   [state  con- 
dition verbatim  to  the  proper  tense] — as  by  the  said  writing  obligatory,  re- 
ference being  thereunto  had,  wifi  fully  appear.    Nevertheless  the  said  r#-o*ai 
plaintiff  for  assigning  a  breach  of  the  said  condition  of  the  'said  writing  ob-  L  "27"] 
ligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, suggests  and  gives  the  court  here  to  understand  and  be  informed, 
that,  &c. — [State  the  breaches  according  to  the  facts,  and  which  may  be  as 
ante,  440  to  463.] — And  the  said  plaintiff  for  assigning  a  further  breach 
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proceed-  of  the  condition  of  the  said  writing  obligatory,  according  to  the  form  of 
INas  the  Statute  in  such  case  made  and  provided,  farther  suggests  and  gives 
the  court  here  to  understand  and  be  informed,  that,  &c. — [State  second 
and  subsequent  breaches,  according  to  the  facts.]  And  hereupon  the 
said  plaintiff  prays  the  writ  of  our  said  lord  the  king  to  be  directed,  &c. 
— [Proceed precisely  as  ante,  1269.] 

The  like  in  [Proceed  as  in  the  form.,  ante,  1269,  to  the  asterisk,  except  that  the  de- 
ga^e  bond  claration  stales  the  bond,  but  not  condition  or  breach.'] — And  hereupon  the 
or  bond  to'  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made  and 
perform  provided,  suggests  and  gives  the  court  here  to  understand  and  be  informed, 
SVanother  ^at  *e  sa^  writing  obligatory,  &c. — [as  in  the  last  to  the  end  of  there- 
indenture  cital  of  the  condition.] — And  the  said  plaintiff  further  suggests  and  gives 
(0*  the  court  here  to  understand  and  be  informed,  that  in  and  by  the  said  in- 

denture of  release,  mentioned  and  referred  to  in  the  said  condition  of  the 
said  writing  obligatory,  the  said  defendant,  for  the  considerations  therein 
mentioned,  did  grant,  &c.  to  have  and  to  hold,  &c.  but  subject  neverthe- 
less to  a  certain  proviso,  condition  or  agreement,  for  the  redemption  of  the 
said  premises,  being  the  proviso  or  condition  mentioned  and  referred  to  in 
and  by  the  said  condition  of  the  said  writing  obligatory  in  that  behalf,  where- 
by it  was  provided,  &c.  [reciting  the  proviso]  and  the  said  defendant  did 
thereby  covenant,  &c.  [here  set  forth  the  covenant  for  payment  of  the  mort- 
gage money]  (A).  And  for  a  breach  of  the  said  condition  of  the  said  writ- 
ing obligatory,  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  further  suggests  and  gives  the  court  here  to  trader- 
[  *1280]  stand  and  be  informed,  that  the  said  defendant  did  not,  *nor  would  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  plaintiff,  the  said  sum  of  £ —  and 
interest,  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  on 
the  said,  &c.  next  ensuing  the  date  of  the  said  writing  obligatory,  or  at  any 
time  before  or  afterwards,  according  to  and  in  full  discharge  of  the  said 
proviso  or  condition,  mentioned  and  referred  to  in  and  by  the  said  condi- 
tion of  the  said  writing  obligatory,  and  according  to  the  form  and  effect 
of  the  same  condition,  and  wholly  neglected  and  refused  so  to  do,  and 
therein  failed  and  made  default,  and  the  said  sum  of  £ —  together  with  a 
certain  other  sum  of  money,  to  wit,  &c.  as  and  for  the  interest  thereof, 
is  still  wholly  due  and  unpaid  to  the  said  plaintiff,  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obligatory,  to  wit,  at,  &c. 
aforesaid ;  and  hereupon  the  said  plaintiff  prays  the  writ,  &o*  [as  in  the 
preceding  form.] 

Writ  of  in-      William  the  Fourth,  &c.    To  the  sheriff and  to  the  right  honor* 

^7  ^K- ble  Charles  Lord  Tenterden,  our  chief  justice  assigned  to  hold  pleas  in 
stat.  8  dc  9  our  court  before  us,  [or  "  to  our  justices  assigned  to  take  the  assizes  in 
W.  3,  your  county,"]  greeting: — Whereas  A^  B.  lately  in  our  court,  before  us, 
TndMi?6"  a*  Westminster,  by  bill,  without*  our  writ,  impleaded  C.  D.  being  in  the 
suffered      custody  of  the  marshal  of  the  Marshalsea,  before  us,  of  a  plea  of  debt  on 

judgment 

by  default       /j)  See  form  in  Tidd's  Forms,  6th  edit.        (k)  It  would   seem   sufficient  merely  to 

to  declara-  249. — See  also  the  like  form  in  debt  on  an-    state  the  covenant,  without  stating  either  the 

Unity  bond  in  the  Exchequer,  with  entry  of    proviso  or  habendum. 

satisfaction,  Tidd's  Forms,  6th  edit.  250. 
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demand  for  £ —  of  good  and  lawful  money  of  Great  Britain,  upon  and   mocked- 
by  virtue  of  a  certain  writing  obligfltory,  in  the  penal  sum  of  >£ —  bearing   n/^,. 

date,  <fec.  and  sealed  with  the  seal  of  the  said  defendant,  and  such  pro-      

ceedingg  were  thereupon  had  in  our  said  court,  before  us,  that  it  was  after-  j*0*  ^ 
wards  considered  by  the  same  court  that  the  said  plaintiff  ought  to  recover  ^^i101 
against  the  said  defendant  his  debt  aforesaid,  together  with  his  damages  condition 
which  he  had  sustained  on  occasion  of  the  detention  thereof,  &c.  whereof  «  breach. 
the  said  defendant  is  convicted,  as  appears  to  us  of  record ;  and  thereupon 
the  said  plaintiff,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  suggested  upon  the  roll  whereon  the  said  judgment  so  re- 
covered against  the  said  defendant  as  aforesaid  is  entered,  to  the  effect 
following,  to  wit,  that  the  said  writing  obligatory,  whereon  the  said  judg- 
ment was  so  recovered  against  the  said  defendant  as  aforesaid,  was  made 
and  given  by  him  the  said  plaintiff,  under  and  subject  to  a  certain  condi- 
tion thereto  subscribed,  whereby,  after  reciting,  &c.  (stating  the  recital, 
if  any,  preceding  the  condition  of  the  "bond)  it  was  declared  that  if,  &c.  L  1-81] 
(reciting  the  condition ;)  and  the  said  plaintiff  further  suggested,  on   the 
said  roll  whereon  the  said  judgment  so  recovered  against  the'  said  defend- 
ant was  and  is  so  entered  as  aforesaid,  that,  &c. — [Here  state  the  sugges- 
tion of  the  breaches  to  the  prayer  of  a  writ  of  inquiry,  and  proceed  as  fol- 
lows .*] — As  we  have  received  information  from  the  said  plaintiff  in  our 
court  before  us ;  and  the  said  plaintiff  having  prayed  our  writ  to  inquire, 
&c. — [Proceed  the  same  as  in  the  writ  of  inquiry  in  K.  B.  ante,  1273, 
to  the  end.] 

William  the    Fourth,  &c.     To  the    sheriff  of and  to    the    right  ™***? 

honorable  Sir  Nicholas  Gonyngham  Tindal,  knight,  our  chief  justice  of 
the  Bench  at  Westminster,  [or  u  to  our  justices  assigned  to  take  the  as- 
sizes in  your  county,"]  greeting : — Whereas  C.  D.  was  summoned  to  be  in 
our  court,  before  our  justices,  at  Westminster,  to  answer  A.  B.  of  a  plea 
of  debt  on  demand  for  £ —  of  good  and  lawful  money  of  Great  Britain, 
upon  and  by  virtue  of  a  certain  writing  obligatory,  in  the  penal  sum  of  £ — 
bearing  date,  &c.  and  sealed  with  the  seal  of  the  said  defendant ;  and  such 
proceedings  were  thereupon  had  in  our  said  court,  before  our  justices,  at 
Westminster  aforesaid,  that  it  was  afterwards  considered  by  the  same 
court  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant  his 
debt  aforesaid,  and  also  £ —  for  his  damages  by  occasion  of  the  detaining 
the  said  debt,  whereof  the  said  defendant  is  convicted ;  and  thereupon 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  suggested,  &c. — [As  to  the  above,  to  the  prayer  of  the  writ 
of  inquiry,  and  then  as  follows  7] — And  the  said  plaintiff  having  prayed 
our  writ  to  inquire,  &c. — [Proceed  to  the  end,  the  same  as  in  writ  of  in- 
quiry, in  C.  P.  ante,  1274.] 

[To  the  end  of  the  demurrer  book,  and  then  as  folhws:[— At  which  day,  Jj^Sir- 
before  our  said  lord  the  king,  at  Westminster,  come  the  parties  aforesaid,  rertoa 
by  their  attomies  aforesaid,  whereupon  all  and  singular  the  premises  being  replication 
seen,  and  by  the  court  of  our  said  lord  the  king  now  here  folly  understood,  D^,wiX 
and  mature  deliberation  being  thereupon  had,  it  appears  to  the  said  court  suggestion 
here  that  the  said  plea,  in  manner  and  form  aforesaid,  by  the  said  plaintiff 
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PROCEED   above  *m  reply  pleaded,  and  the  matters  therein  contained,  are  sufficient  in 
law  for  him  the  said  plaintiff  to  have  aril  maintain  his  aforesaid  action  there- 
of against  the  said  defendant,  wherefore  the  said  plaintiff  ought  to  recover 
and  pray-   his  said  debt  together  with  his  damages,  on  occasion  of  the  detention  there- 
or'mqwy  °^  ("*) >  an<*  hereupon  the  said  plaintiff,  according  to  the  form  of  the  Statute, 
on  stat.  8    &c.  says  that  the  said  writing  obligatory,  in  the  said  declaration  mentioned, 
&  9  w.  3,  was  made  and  given  by  the  said  defendant  under  and  subject  to  a  certain 
ml1' S       condition  thereto  subscribed,  whereby,  after  reciting,  &c.  it  was  declared, 
&c. ;  and  the  said  plaintiff  further  saith,  &c.  [suggesting  the  breaches  of 
the  condition]  (n)  ;  and  hereupon  the  said  plaintiff,  &c. — [Proceed  with 
the  prayer  of  the  writ  of  inquiry  to  the  end,  as  ante,  1272.] 

The  like  in  [To  the  end  qf  the  demurrer  book,  and  then  as  follows :] — Whereupon 
^^h?0v  all  and  singular  the  premises  beittg  seen,  and  by  the  court  here  more  fully 
understood,  and  mature  deliberation  being  thereupon  had,  for  that  it  ap- 
pears to  the  court  here,  that  the  plea  by  the  said  defendant  in  form  afore- 
said above  pleaded,  is  not  sufficient  in  law  to  bar  the  said  plaintiff  from 
having  his  said  action  thereof  maintained  against  the  said  defendant,  it  is 
considered,  that  the  said  plaintiff  ought  to  recover  his  said  debts  and  his 
damages  on  occasion  of  the  detention  of  the  said  debt,  and  Ins  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended ;  but  because  it  is 
convenient  and  necessary  that  judgment  hereof  should  not  bfc  given  until 
the  truth  of  certain  breaches  of  covenant  hereafter  suggested  shall  be  in- 
quired into,  and  the  damages  which  the  said  plaintiff  has  sustained  by 
reason  of  those  breaches  shall  be  assessed  by  a  jury  of  the  country  in  that 
behalf,  let  judgment  hereof  be  stayed  until  such  time  as  the  said  premises 
shall  be  ascertained  as  aforesaid ;  and  hereupon  the  said  plaintiff,  according 
to  the  form,  &c.  [Here  suggest  the  breaches.']  And  because,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  a  jury  ought  to 
inquire  of  the  truth  of  the  breaches  above  assigned,  and  to  assess  the 
damages  that  the  said  plaintiff  has  sustained  thereby,  therefore  the  sheriff 
of  the  said  county  is  commanded,  &c. — [Proceed  to  the  end,  the  same  as 
ante,  1272.] 

The  like  in  [As  in  the  last,  to  the  end  of  the  finding  of  the  court,  that  the  replication 
another  ^  sufficient  in  law,  and  then  as  follows ;] — Wherefore  the  said  plaintiff 
where  the  ought  to  recover  against  the  said  defendant  his  said  debt,  together  with  his 
breaches  damages  by  him,  sustained  on  occasion  of  the  detention  thereof,  &c. 
wer^as."  But  because  it-is  convenient  and  necessary  that  judgment  should  not  be 
ta^decia-  given  hereupon,  until  the  truth  of  the  aforesaid  breaches  of  the  said  condi- 
ration  or  tion  of  the  said  writing  obligatory  above  assigned  shall  have  been  inquir- 
wi^n^r'  e<*  *nto>  ^  ^e  dftBfcg68  which  the  said  plaintiff  hath  sustained  thereby, 
judgment    shall  have  been  assessed  by  a  jury  of  the  country  in  that  behalf,  according 

is  stayed, 

until  after       m  See  another  form,  1  Saund.  58,  note  (n)  See  forms  of  breaches,  as  ante,  440  to 

the  dama-    1  d.  463.    If  the  breaches,  fee.  were  suggested 

geshave         rm)  jn  \  Saund.  58,  note  1  d.— -3  B.  &  P.  in  the  declaration,  this  suggestion  is  to  be 

seta  as-      612,  this  form  is  recommended;  and  see  3  ommitted. 

(J»>  Dow.  1 :  but  see  Tidd's  Prac.  9th  ed.  584,        (o)  See  1  Saund.  58  d 3  B.  dr  P.  612. 

585,  and  Tidd's  Forms,  6th  edit.  302,  where  (p)  See  form,  1  Saund.  56,  n.    I.— Tidd's 

it  is  said,  that  judgment  is  to  be  as  at  com-  Forms,  6th  ed.  304,  and  notes  to  the  last 

man  law.  form  j  and  see  3  Dow.  1. 
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to  the  form  of  Ate  Statute  in  such  case  'made  and  provided,  therefore  let  fiocebd 
judgment  hereupon  be  stayed  in  the  meantime ;  and  the  said  plaintiff  hav- 
ing prayed  the  writ  of  our  said  lord  the  king  to  be  directed,  &c. — [Pro- 
ceed with  the  prayer  and  award  of  the  writ  of  inquiry,  as  ante,  1272,  to 
the  end.] 


EUmborough. 


Asyet  of Term,  in  the year  of  the  reign  ;£dJ^Jf 

of  King  William  the  Fourth.  „«/  ##  re. 

Witness,  Charles  Lord  Tenterden.      card  and 


suggestion 


Middlesex,  to  wit.    A.  B.  pats  in  his  place his  attorney,  against  es,  which 

C.  D.  in  a  plea  of  debt;  were  not 


assigned 


__  in  n  fy.In.in.- 

Middlesex,  to  wit.    The  said  C.  D.  in  person,  at  the  suit  of  the  said  ration  or 
A.  B.  in  the  plea  aforesaid.  replication. 

Middlesex,  to  wit.    Be  it  remembered,  that  on the day  of 

in  this  term,  before  our  lord  the  king  at  Westminster,  oomes  A.  B. 


by his  attorney,  and  brings  m*>  the  court  of  our  said  lord  the  king, 

before  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  gentleman, 
one,  &c.  of  a  plea  of  debt,  and  there  are  pledges  for  the  prosecution  there- 
of, to  wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these 
words,  that  is  to  say,  Middlesex,  to  wit.  A.  B.  complains,  &c.  [Here 
copy  the  paper  book  to  the  end.] 

At  which  day,  before  our  said  lord  the  king,  at  Westminster,  comes  the 
said  plaintiff  by his  attorney  aforesaid,  and  the  said  defendant,  al- 
though solemnly  demanded  in  open  court  to  appear  and  produce  the  said  re- 
cord, by  him  above  in  pleading  alleged,  cometh  not  nor  produceth  the 
same,  but  therein  wholly  fails  and  makes  default,  wherefore  the  said  plain- 
tiff ought  to  recover  against  tho  said  defendant  his  damages  by  occasion  of 
the  premises ;  and  hereupon  (  j)  the  said  plaintiff,  according  to  the  form  of 
the  Statute  *in  such  case  made  and  provided,  says,  that  the  said  writing  [  *1284] 
obligatory  was  made  and  given,  under  and  subject  to  a  certain  condition 
thereunder  written,  whereby  it  was  declared,  &c.  [Here  set  out  the  con- 
cHUon  of  the  bond.] — And  for  assigning  a  breach  of  the  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  the  said  plaintiff  suggests,  and  gives  the  court 
here  to  understand  and  be  informed,  that  after  the  making  of  the  said  wri- 
ing  obligatory,  to  wit,  on,  &c.  the  said  sum  of  £ —  of  lawful  money  of 
Great  Britain,  so  payable  on  that  day  as  aforesaid,  and  interest  from  the 
date  thereof,  became  and  was  due  and  owing  from  the  said  defendant  to 
the  said  plaintiff,  and  still  is  in  arrear  and  unpaid  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obligatory;  and  for  assign- 
ing a  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided,  the  said 
plaintiff  suggests  and  gives  the  court  here  to  understand  and  be  informed, 

(?)  If   the   condition   and   breach   have    and  the  entry  proceed   at  once  with   the 
been  assigned  in  the  declaration  or  replica-    prayer  of  inquiry, 
tion,  the  suggestion  will  be  here  tomitted, 
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proceed-  that  after  the  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  the 
further  sum  of  £ —  of  like  lawful,  &c.  being  the  said  second  instalment  in 
the  said  condition  mentioned,  became  and  was  due  and  owing  from  the  said 
defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing  obligatory ; 
and  hereupon  the  said  plaintiff  prays  a  writ  to  be  directed  to  the  sheriff  of 

^guiry       an(* to  tne  "S^t  honorable  Charles  Lord  Tenterden,  his  majesty's 

and  award  chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  king, 
thereof.  before  the  king  himself,  commanding  the  said  sheriff  that  he  cause  to  come 
before  the  said  chief  justice,  on,  &c.  next,  at  Westminster,  in  the  county 
of  Middlesex,  twelve,  &c.  and  who  neither,  &c.  to  inquire  of  the  truth  of 
the  said  breaches  above  assigned,  to  assess  the  damages  thereby  sustained 
by  the  said  plaintiff;  and  also  that  it  may  be  commanded  in  the  said  writ  to 
the  said  chief  justice,  that  he  make  a  return  thereof  to  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  on  — — 

the day  of next,  and  it  is  granted  to  him,  &c.  the  same  day  is 

Cominu-     given  to  the  said  plaintiff,  at  the  same  place.     At  which  day,  before  our 

ance'         said  lord  the  king  at  Westminster,  comes  the  said  plaintiff,  by  his  attorney 

aforesaid,  and  the  said  writ  of  our  said  lord  the  king  to  the  said  sheriff  and 

chief  justice  in  that  behalf  directed,  htfth  not  been  returned,  nor  hath  any 

thing  been  done  thereupon,  therefore,  as  before,  the  said  plaintiff  prays 

[*1285]  another  writ  of  our  said  lord  *theking  to  be  directed  to  the  sheriff  of 

and  to  the  right  honorable   Charles  Lord  Tenterden,  his  majesty's  chief 
justice,  commanding  the  sheriff  that  he  cause  to  come  before  the  said 

chief  justice,  on the day  of next,  at  Westminster,  [same 

as  before,  Continuance  to  Easter  Term — Continuance  to  Trinity  Term — 
Continuance  to  Michaelmas  Term — Continuance  to  Hilary  Term,  1830, 
\  same  as  before.] — At  which  day,  &c. — [Mere  state  the  return  of  the  in- 

quisition  and  final  judgment,  as  ante,  1276.] 

Issue  and  [After  the  plea  of  oyer  of  bond  and  condition  and  non  est  factum,  and 
o?  breach?  similiter,  proceed  as  follows :] — and  hereupon  the  said  plaintiff  prays  that 
es  after  the  said  writing  obligatory  in  the  said  declaration  mentioned,  may  be  enroll- 
plea  mm  est  e<jy  an(j  ^e  same  jg  accordingly  enrolled  in  these  words,  to  wit,  [here  set 
the*stat°8  °ut  ike  obligatory  part  of  the  bond  verbatim.]  He  also  prays,  that  the 
&9W.3,  condition  of  the  said  writing  obligatory  may  be  enrolled,  and  the  same  is 
°  th'  S#ard  a°cordingly  enrolled  in  these  words,  to  wit :  Whereas,  &c. — [Here  set  ovt 

of  venire, 

tarn  ad  tri-        (r)  See    Tidd's   Forms,    6th   edit.     281.  takes  issue  on  the  general  performance,  aid 

andum,         This  is  proper  in  K.  B.  8  T.  R.  255,  in  enters  a  separate  assignment  of  breaches  on 

quam  ad      which  it  was  decided,  that  in  debt  on  bond,  the  record,  no  damage  can  be  assessed  on 

inquirtn-      after  oyer  of  the  condition,  and  non  est  foe-  them,  and  the  court  wiU  award  a  repleader. 

dum  (r).       turn  pleaded,  and  issue  joined  thereon,  the  The  preferable  course  is  in  general  to  as- 

plaintiff  may  enter  a  suggestion  of  breaches.  Sign  the  condition  and  breach  in  the  decla- 

•     See  also  2  Saund  187  a  ;  and  2  New  Rep.  ration.    1  Saund.  58,  note  1. — 2  Id.    188  a, 

362  ;  but  in  5  Tannt.  386.— 1  Marsh.  95,  it  note  2 ;  but  quart  this  now ;  see  ante,  rot 

was  held,  that  in  debt  on  bond,  conditioned  i.  pages  617,  618  j    It  is  better  to  assign  the 

for  the  performance  of  covenants,  if  the  de-  breaches   in  the   replication.      It   is   quite 

fendant  craves  oyer  and  pleads  performance  clear  they  may  be  assigned,  though  they 

of  each  covenant  specially,  and  also  gener-  cannot  be  assigned  as  well  as  suggested,  in 

al  performance,  the  plaintiff  must   assign  the  replication,  see   2  New   Rep.    362.    2 

breaches  in  his  replication,  if  he  has  not  Saund.  187,  a,  5th  edit. 

done  it  in  his  declaration ;  and  if  he  merely 
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the  condition  4>f  the  tend,  beginning  with  the  recited^  if  any.}    And  for  a   proceed 
breach  of  the  said  condition  of  the  said  writing  obligatory,  the  said  plain-      w** 
tiff,  according  to  the  form  of  fee  statute  in  such  case  made  and  provided, 
suggests,  and  gives  the  court  here  to  understand  and  be  informed,  that,  fee. 
[assigning  *the  breach  and  concluding  as  follows  .*] — Therefore,  to  try  the  [  *1286] 
said  issue  above  joined  between  the  said  parties ;  and  in  case  the  said  issue 
shdl  be  found  for  the  said  plaintiff,  toinquire  of  the  truth  of  the  said  breach 
m  form  aforesaid  above  assigned,  and  to  assess  the  damages  sustained  there- 
by (*),  let  a  jury  thereupon  come  before  our  lord  the  king,  at  Westminster, 

on the  ■ day  of next,  by  whom,  4c.  and  who  neither,  &c. 

to  recognize,  ke.  because  as  well,  Ac.  the  same  day  is  given  to  the  par- 
ties aforesaid,  at  the  same  place* 

[To  the  end  of  the  similiter  to  defendant's  plea,  and  then  as  follows :]— p  ^^ein 
And  thereupon  the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  J^  %y 
case  made  and  provided,  suggests,  and  gives  the  court  here  to  understand 
and  be  informed,'  that  the  said  writing  obligatory  in  the  said  declaration 
meptiened,  was  and  is  subject  to  a  certain  condition  thereunder  written  where- 
by, after  reciting,  that  whereas,  Ac/  [setting  out  the  whole  of  the  recitals 
carefully]  the  condition  of  the  said  writing  obligatory  was  declared  to  be 
such,  that  if,  (fcc.  then,  &c.  otherwise,  &c.)  nevertheless  for  assigning 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  the  said  plain- 
tiff in  fact  saith,  that,  &o.  [setting  out  {he  breetdh  of  the  condition  as  in 
debt  on  bohd^\  contrary  te  the  form  atod  effect  of  the  said  writing  obligato- 
ry, and  af  the  condition  thereof,  and  to  the  damage  of  the  said  plain- 
tiff of  «£— ;  therefore,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  let  a  jury  thereupon  come  before  our  lord  the  king,  at 

Westminster,  on  — -  the  -—day  of- next,  by  whom, ■  ke.  and  who 

neither,  &o.  because,  ke.  as  well  to  try  tile  said  issue  above  joined  be- 
tween the  said  parties,  as  to  enquire  of  the  trutfc  <*£  the  matters  by  the  said 
plaintiff  above  suggested,  and  to  assess  What  damages  the  said  plaintiff  hath 
sustained  by  reason  of  the  sad  breaches  of  the  said  condition  of  the  said 
writing  obligatory,  the  same  day  is  givtfn  te  the  parties  aforesaid,  at  the 
same  place,  &c. 

*[At  ihe  end  of  the  replication  to  non  est  factum,  or  special  plea  of  frauds  [  *1287] 
fc.  proceed  thus :] — And  hereupon  the  said  plaintiff  fof  assigning  a  breach  ^f^^a 
of  the  condition  of  the  said  writing  obligatory  in  the  said  first  plea  men-  of  condi- 
tioned, and  with  intent  to  recover  his  damages  by  him  sustained  upon  oc-  tion  which 
canon  thereof,  according  to  the  form  of  the  Statute  in  such  case  made  and  £*?  been. 
provided,  suggests,  and  gives  the  court  here  to  understand  and  be  inform-  out  in  dec 

ed,  that  the    said   defendant  did  not  nor  would   well  and  truly   pay,  laration  or 

'  J   ^'pk^with 

__J_L    U^jJ  -f 

(j)  This  is  the  issue  when  the  proceed-       (t)  See  the  preceding  form  and  notes.  venire  to 

ings  are  by  bill ;  when  by  original,  instead       («)  As  to  this  form,  see  5  Taunt.  386.    1  trv  ls^ue 

of  the  words  between  brackets,  say,  "  the  Marsh,  95,  according  to  which  decisions,  if  J^erta^ 

sheriff  is  commanded  that  her  cause  to  come  the    defendant    pleaded  performance,   the  trmtj1  Qf 

before  the  lord  the  king  .on,  fee.  whereso-  breach  must  be  assigned  in  the  replication,  tH.eacne3 

ever  our  said  lord  the  king  shall  then  be  in  and  not  suggested j  but  if  the  plea  were  of  ^j  nmn^ 

England,  twelve,  dec.  by  whom,  and  who  matter    collateral  to    the   performance,   it  damage 

neither,  &c.  to  recognize,  dec.  because   as  should  seem  that  the  breach  of  the  condi-  r^\  ^^ 

well,  &c.  the  same  day  is  given  to  the  par-  tion  may  be  suggested,  2  Saund.  186,  7. — 8  *■  '* 

ties   aforesaid."      See   Tidd's   Forms,   6th  T.R.255. 
edit.  273. 

Vol.  in.  40 
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proceed-  or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said  yearly  reats  or  sura 
inos  0f  £ — ^  gg  *m  faQ  gay  COIU)iti0n  mentioned;  but,  oa  the  contrary  thereof, 
after  the  making  of  the  said  writing  obligatory,  to  wit,  on,  &c.  a  certain 
large  sum,  &c.  became  aud  was  due  from  the  said  defendant  to  the  said 
plaintiff,  and  still  is  due  and  unpaid,  contrary  to  the  form  of  the  said  wri- 
ting obligatory,  and  the  said  condition  thereof,  to  wit,  at,  &c.  (venue)  afore- 
said, therefore,  according  to  the  form  •  of  the  Statute,  in  that  case  made 
and  provided,  let  a  jury  come  before,  &.c.  by  whom,  &e.  and  whe  neither, 
&c.  because,  &c.  as  well  to  try  the  issue  above  joined  between  the  said 
parties,  as  to  inquire  of  the  truth  of  the  matters  by  the  said  plaintiff  above 
suggested,  and  to  assess  what  damages  the  said  plaintiff  hath  sustained 
by  reason  of  the  said  breach  of  the  condition  of  the  said  writing  ob- 
ligatory, the  same  day  is  given  to  the  said  parties  aforesaid,  at  the  same 
<     place,  &c. 

» 

Another  The  form  of  the  issue  is  a$  above,  except  that  the  condition  of  the  bond 

fTn'  th  an^  ^reac^i  are  'tatid  w  &*  declaration,  or  in  the  replication,  and  after 
breach  of  &e  similiter,  or  ether  issue  joined,  then  proceed  with  the  award  of  the  venire, 
the  condi-  as  well  to  try  the  issue,  as  to  inquire  the  truth  of  the  breach,  cmd  time**  the 
^ ls^1'  damages  as  in  the  preceding  form. 

declaration 

or  replica-  Therefore  it  is  considered-,  that  the  said  plaintiff  do  recover  against  the 
tion  (w).  ggj^  defaadaot  his  said  debt  and  his.  damages  aforesaid,  on  occasion  of  the 
after™"'  detention  thereof,  to  1*.  together  with  his  costs  and  charges  aforesaid  to 
diet  and  40a.  being  *by  the  said  jury,  in  form  aforesaid  assessed,  and  also  £ —  for 
assess-  his  said  costs  and  charges,  by  the  court  of  our  said  lord  the  king,  before 
damages  *e  ^ng  himself  now  here  adjudged  of  increase  to  the  said  -  plaintiff,  and 
on  stat.  8  with  his  assent ;  it  is  also  considered  by  his  majesty's  court  hare,  that  the 
&  9  w.  3.  said  plaintiff  have  execution  against  the  said  defendant  of  the  damages 
X)1  S  8  aforesaid,  to  £ —  by  the  said  jury,  in  form  aforesaid  assessed,  on  occa- 
*12881  &i°a  °f  the  aforesaid  breaeh  of  the  said  -condition  of  the  said  witting  ob- 
ligatory, according  to  the  form  of  the  Statute  in  su6h  case  made  ana  pto- 
Mercy.       vided.    And  the  said  defendant  in  mercy,  Ae. 


i 


Suggestion      [At  the  end  of  the  judgment,  ante,  1276,  proceed  as  follows ;] — After- 

l^rth*5      wards,  to  wit,  on  - — -the- day  of-*  ■■  in -Term,  in  the 

breaches  y6ar  °f  the  reign  of  our  said  lord  the  king,  before  our  said  lord  the  king 
to  be  en-     at  Westminster,  comes  the  said  plaintiff,  by  J.  D.  his  attorney,  and  accord- 

th^rou1  *D£  to  ^e  ^orrQ  °^  the  Statutes  in  8AC^  Gase  tn^e  *n(*  provided,  gives  the 
order  to  same  court  here  to  understand  and  bo  informed,  that  the  bill  of  him  the 
found  scire  said  plaintiff  in  the  said  action  in  which  he  so  obtained  such  judgment  as 

iudTfur-     af°resa^,  was  exhibited  upon  the day  of r-  in  —  Tsrm,  in  the 

ther  year  of  the  reign  of  our  said  lord  the  king,  and  that  the  said  action 

breaches     was  brought  and  commenced  upon  and  for  certain  breaches  of  the  condition 

W-  of  the  said  writing  obligatory  by  the  said  defendant  before  the  exhibiting  of 

the  bill  aforesaid ;  and  the  said  plaintiff,  for  further  and  other  breaches  of  the 

said  condition  of  the  said  writing  obligatory,  according  to  the  form  of  the 

(w)  See  the  notes  to  the  form,  ante,  1285.  there  is  a  form  nearly  similar  to  the  above, 

( x)  There  seems  to  be  no  occasion  for  this  but  in  the  Latter  editions  it  is  omitted.    It 

judgment,    that    plaintiff  have    execution,  should  seem  that  the  scire  facias  may  be  is- 

&c.  sued  in  the  first  instance.    See  8  &  9W.3. 

(y)  In  the  older  edition  of  Tidd's  Forms,  c.  11.  s.  8. 
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statute  in  such  eases  made  and  provided,  gives  his  said  Majesty's  court  here   fkoceeb- 
to  understand  and  be  informed,  that  after  the  recovery  of  the  said  judgment,    IN9S  oir 

to  wit,  on  the  - day  of in  the  year  of  our  Lord at  Westmins-  JU1H,ME*T- 

ter,  in  the  county  of  Middlesex,  a  largo  sum  of  money,  to  wit,  the  sum  of 

£30  6s.  14.  of  lawful  money  of  Great  Britain,  of  the  said  instalments  or 

sums  of  money  in  the  said  condition  of  the  said  writing  obligatory  mentioned , 

being  the  said  third  instalment,  together  with  interest  thereon  became  and 

was  due  and  payable  from  the  'said  defendant  to  the  said  plaintiff1,  and  which  [  •1289] 

said  last-mentioned  sum  of  £80  6s.  Id.  and  interest  thereon  as  aforesaid, 

are  stiH  due  and  owing,  and  in  arrear  and  unpaid  from  the  said  defendant 

to  the  said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition 

of  the  said  writing  obligatory ;  and  also,  that  after  the  recovery  of  the  said 

judgment,  and  in  the  life-time  of  the  said  defendant,  to  wit,  on  the  — — 

day  of in  the  year  of  our  Lord  — — ,  at  Westminster  aforesaid,  m 

the  county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £30  6s. 
1<J.  of  lawful  money  of  Great  Britain,  being  the  fourth  instalment  or  sum 
of  money  in  the  said  condition  mentioned,  together  with  interest  thereon, 
became  and  was  due  and  payable  from  the  said  defendant  to  the  said  plain- 
tiff, and  which  said  last-mentioned  sum  of  £80  6a.  Id.  and  interest  as 
aforesaid  are  still  due,  in  arrear  and  unpaid  from  the  said  defendant  to  the 
said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory  ;  and  also,  that  after  the  recovery  of  the  said  judg- 
ment, to  wit,  on  the  ■■■  «    day  of in  the  year  of  our  Lord ,  at 

Westminster  aforesaid,  in  the  county  aforesaid,  a  large  sum  of  money, 
to  wit,  the  sum  of  £80,  6*.  Id.  of  lawful  money  of  Great  Britain,  being 
the  fifth  instalment  or  sum  of  money  in  the  said  condition  mentioned,  and 
interest  therein  as  aforesaid  became  and  was  due  and  payable  from  the . 
said  defendant  to  the  said  plaintiff,  and  which  said  last  mentioned  sum  of 
«£80  6*.  Id.  and  interest  as  aforesaid  are  still  due,  in  arrear,  and  unpaid 
from  the  said  defendant  to  the  said  plaintiff,  contrary  to  the  form  and  ef- 
fect of  the  said  condition  of  the  said  writing  obligatory  ;  which  said  three 
last-mentioned  breaches  of  the  said  condrton  so  assigned,  the  said  plaintiff 
doth  aver,  and  doth  give  his  said  Majesty's  court  here  to  understand  and 
be  informed,  are  further  and  other  breaches  of  the  said  condition  than  the 
said  breaches,  for  and  by  reason  of  which  he  obtained  the  said  judgment, 
so  by  him  recovered  as  aforesad  ;  and  hereupon  the  said  plaintiff,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  prays  the 
writ  of  our  said  lord  the  king,  of  tcire  faeian^  upon  the  said  judgment  so 
obtained  as  aforesaid  against  the  said  defendant,  to  be  directed  to  the  said 
sheriff  of  Middlesex,  suggesting  the  said  further  and  other  breaches  of  the 
said  condition  of  the  said  writing  obligatory  hereinbefore  assigned,  and 
,  commanding  the  said  sheriff  to  summon  the  said  defendant  to  show  cause 
why  execution  should  not  be  had  and  awarded  upon  the  said  judgment 
for  the  damages  which  the  said  plaintiff  hath  sustained,  by  reason  "of  the  [*1290] 
said  further  and  other  breaches  of  the  Said  condition  of  the  said  writing 
obligatory,  and  it  is  granted  to  him,  &c.  returnable  before  our  said  lord 

the  king  at  Westminster,  on the day  of next,  the  same 

day  is  given  to  the  said  defendant  at  the  same  place. 
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tkockeo-       'William  the  Fourth,  by  the  graoe  of  God,  of  the  United  Kingdom  of 
W&tfENT  Greait  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of  Mid- 

^^of***  dleaex,  greeting : — Whereas  T.  V.  heretofore,  to  wit,  in Term,  in 

scire  facias  the year  of  our  reign,  in  our  court  before  us  at  Westminster,  by  bill, 

thereon,  without  our  writ,  and  by  the  judgment  of  the  same  court,  recovered 
j^nfor  ftgarot  defendant,  gentleman,  one  of  the  attorneys  of  the  court  of  our  lard  the 
three  fur-  king,  a  certain  debt  of  £350,  and  also  <£32  0*.  4d>  for  his  damages  which 
fter  he  lad  sustained,  as  well  by  reason  of  the  detayuqg  of  the  scud  debt,  as 

of^ndi!  &>r  his  costs  and  charges  bj  him  about  his  suit  in  that  behalf  expended, 
tion,  of  the  whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceed- 
bond  on     ingS  thereof,  remaining  in  our  said  court  before  us  at  Westminster  afore- 


judgment    B**d>  manifestly  appears,  which  said  judgment  so  recovered  against  the  said 
lad  been    defendant  as  aforesaid,  was  had  and  obtained,  upon  4  certain  writing  oUi- 

obtained     gatory ,  bearing  date  the  — —  day  of in  the  year  of  our  Laid 

'*'"  and  sealed  with  the  seal  of  the  said  defendant,  whereby  the  said  defendant 

became  held  and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of  £350, 
to  be  paid  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested,  with  and' under  a  certain  condition  in  the  said 
writing  obligatory  subscribed,  whereby,  after  reciting,  &o.  [ttate  recital*] 
it  was  declared  that  if  the  said  defendant  and  E.  F.  or  either  of  them, 
their,  or  either  of  their  heirs,  executors,  or  admipstrators,  did  and  should 
well  and  truly  pay  or  cause  to  be  paid;  unto  the  said  plaintiff  hie  execu- 
tors, administrators,  or  assigns,  the  sun)  of  <£181  16*  6<Z.  with  lawful 
interest  after  the  rate  of  <£5  per  cent,  per  annum  for  the  same,  in  manner 
following,  that  is  to  say,  the  sum  of  £  30  69  Id.  and  interest  from  the 

date  thereof,  on  the day  of  — r-  thep  next  ensuing,  and  the  like 

[*1291]  sum  of  .£30  6*.  Id.  and  interest  from  the  'date  thereof,  at  the  end  of 
twelve  calendar  months,  from  the  date  thereof,  and  the  like  sum  of  £30 
5*.  Id.  and  interest  from  the  date  thereof,  at  the  end  of  the  next  succeed- 
ing six  calendar  months,  until  the  whoje  of  the  said  sum,  of  £181 16*.  Qd. 
and  interest  as  aforesaid,  should  be  fully  pud  and  satisfied,  without 
fraud,  or  further  delay,  then  the  said  obligation  wap  to  be  void,  or  oth- 
erwise to  be  and  remain  in  full  force  and  virtue ;  and  whereas  the  said 
plaintiff  heretofore  suggested  a  certain  breach  of  the  said  condition  of 
the  said  writing  obligatory,  according  to  the  form  of  the  Statute  in  audi 
case  made  and  provided,  to  wit,  tfrat  after  the  making  of  the  said  writing  ob- 
ligatory, to  wit,  on  the day  of in  the  year  of  our  Lord 

the  said  sum  of  £30  6*.  Id.  of  lawful  moneyof  Great  Britain,  00  paya- 
ble on  that  day  as  aforesaid,  and  interest  from  the  date  thereof  became 
and  was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  and 
was  in  arrear  and  unpaid  contrary  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory ;  and  also  a  further  breach  of  the 
said  condition  of  the  said  writing  obligatory,  according  to.  the  form  of  the 
Statute  in  such  case  made  and  provided,  that  is  to  sayi  that  after  the  mak- 
ing of  the  said  writing  obligatory  (to  wit)  on  the day  of in  the 

year  of  our  Lord aforesaid,  the  further  sum  of  £30  6*.  Id.  of  like 

lawful  money  of  Great  Britain,  being  the  said  second  instalment  in  the 
said  condition  mentioned,  became  and  was  due  and  owing  from  the  said 

(z)  See  another  form  of  a  writ  of  scire  fa-  in  debt  on  articles  of  agreement,  Id.  536, 
das  for  further  breaches  on  annuity-bond,  and  the  like  in  the  Exchequer  on  the  annuity 
Tidd's  Forms,  6th  edit.  534;  and  the  like    bond,  after  former  son  facias.  Id.  ib. 
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defendant  to  the  said  plaintiff,  and  was  in  anrear  and  unpaid,  contrary  to 

the  form  and  effect  of  the.  said  condition  of  the  said  writing  obligatory*  j^^j^. 

and  damages  were  thereupon  assessed  for  and  by  reason  of  the  breaches 

assigned.    And  whereas  it  hath  been,  and  is  duly  suggested  by  the  said 

plaintiff,  in  our  said  court  before  us,  as  other  and  further  breaches  of  the 

said  condition  of  the  said  writing  obligatory,  than  the  said  breaches  so 

suggested  as  aforesaid,  that  after  the  recovery  of  the  said  judgment,  to  wit, 

on  the day  of in  the  year  of  our  Lord  —  at  Westminster, 

in  your  county,  a  large  sum  of  money,  to  wit,  the  sum  of  £80  6s.  Id. 
[Same  ae  the  statement  of  the  further  breaches  in  the  eugyeetbm,  but  in- 
stead  of  toying  "  in  the  oounty  aforesaid/'  say, "  in  your  «<xinty ;"]  and 
also  for  that,  &o.  [Ai  ante,  1289,  w  the  suggestion  of  the  eeoond  further  • 
breach,  with  the  same  exception.]— -Anil  that  after  the  recovery  of,  &o, 
[same  as  ante,  1288.]  For  which  said  three  last-mentioned  breaches  of 
the  aforesaid  condition  of  the  said  writing  obligatory  the  said  plaintiff  hath 
humbly  besought  us  to  provide  him  a  proper  remedy,  *  and  we,  'being  [  •J.292] 
willing  that  what  is  just  in  this  behalf  should  be  dene,  do,  according  to  the 
form  of  the  Statute  in  such  case  made  apd  provided,  -command  you,  that 
by  honest  and  lawful  men  of  your  bailiwick,  you  make  known  to  the  said 

defendant  that  he  be  before  us  at  Westminster,  on the day  of 

next,  to  show  cause  why  execution  should  not  he  had  and  awaroed 

against  him  upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  dama- 
ges to  be  assessed  by  reason  of  the  said  last-mentioned  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  if  it  shall  seem  expedient  for 
the  said  defendant  so  to  do,  and  further  to-  do  and  receive  what  our  said 
court  before -us  ahaH  then  and  there  consider  of  him  in  this  behalf,  and  have 
there  then  the  names  of  those  by  whom  you  shall  so.  make  known  to  him, 
and  this  writ  Witness,  Chance  Lord  Tenterden,  at  Westminster,  the 
—  day  of in  the yea*  of  our  reign. 

— —  Term, Will.         DecUua- 

MiddUeez,  to  wit.    Our  lord  the  king  sent  to  his  sheriff  of  Middlesex  ^^J* 
his  writ  ^closed,  in  these  words,  to  wit,  William,  &c. — [Here  copy  the  defendants 
preceding  writ,  and  then  proceed  ae  follow*:] — At  which  day,  before  our  appeared 
lord  the  king,  at  Westminster,  comes  the  said  plaintiff  by  C.  D.  his  at-  ££%"£, 
torney,  and  die  sheriff,  to  wit,  CL  M.  esq.  and  T.  0.  M.  esq.  sheriff  of 
the  said  county*  returned  to  our  said  lord  the  king,  that  the  said  defendant 
had  not  any  thing  in  his  bailiwick  whereby  he  could  give  him  notice  as  by 
the  said  writ  he  was  commanded,  nor  was  the*  said  defendant  found  in  the 
same,  and  that  the  said  defendant  comes  not,  but  makes  default ;  therefore, 
as  before,  it  was  commanded  to  the  said  sheriff,  that  by  honest  and  lawful 
men  of  his  bailiwick,  he  should  make  known  to  the  -said  defendant  that  he 

should  be  before  our  said  lord  the  king,  at  Westminster,  on the  — 

day  of :  next,  to  show,  in  farm  aforesaid,  why,  &c.  and  further,  fee* 

the  same  day  was  given  to  the  said  plaintiff  there,  &o.  at  which  said  day, 
before  our  said  lend  the  long,  at  Westminster,  comes  the  said  plaintiff  by 
his  said  attorney,  and  the  sheriff,  as  before,  returneth  that  the  said  defend- 
ant had  not  any  thing  in  his  baiiiwiok  wWaby  he  could  give  him  notice  as 
by  the  said  writ  he  was  commanded,  nor  was  the  said  defendant  found  in 
the  same ;  and  the  said  defendant  being  solemnly  demanded,  comes  in  bis 
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FitocE^fe.   own  proper  person,  and  hereupon  the  said  plaintiff  prays  {hat  execution 
m?s°*    may  be  adjudged  to  him  against  the  said  defendant,  upon  the  said  judgment 
so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by  reason  of  toe 
[  *1293]  said  last-mentioned  *breaehes  of  the  said  condition  of  the  said  writing  ob- 
ligatory, &c. 

*  •  ■ 

[K  B.     The  defendant  suffered  judgment  by  default,  whereupon  ike 
following  unit  of  inquiry  Ufa*  fanned.] 

Writ  of  in-  William  the  Fourth,  by  the  graoe  of  God,  of  the  United  Kingdom  of 
qwry  Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff  of 
defendant  Middlesex,  and  to  the  right  honorable  Charles  Lord  Tenterden,  our  chief 
having  suf-  justice,  assigned  to  hold  pleas  in  our -court  before  us,  greeting : — Whereas 

fered  judg-  ^.  B.   heretofore,  in    ■■  ■■»  Term,  in  the year  of  our  reign,  in  our 

^n  facias.  court  before  us,  at  Westminster,  by  bill,  without  our  writ,  and  by  the 
'  judgment  of  the  same  court,  recovered  against  G«  D.  gentleman,  one  of 
the  attorneys  of  the  court  of  our  lord  the  king,  a  certain  debt  of  £850 
and  also  <£32  0*.  4<J.  for  his  damages  which  be  had  sustained,  as  well  by 
reason  ef  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges  tjy 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was 
eonvioted,  as  by  the  record  and  proceedings  thereof,  remaining  in  our  said 
court  before  us,  at  Westminster  aforesaid,  manifestly  appears;  which  said 
judgment  so  recovered  against  the  said  defendant  as  aforesaid,  was  had 

and  obtained  upon  a  certain  writing  obligatory,  bearing  date  the day 

of  »  » -  in  the  year  of  our  lard,  — —  &c.  &c.  [Samea*  in  the  writ  if 
scire  facias  from  the  bracket,  ante,  1290,  to  the  asterisk,  ante,  1291,  and 
the*  proceed  ae  follows  .*] — And  such  proceedings  were  thereupon  had  in  our 
said  court  before  us,  that  it  was  afterwards  considered  in  and  by  the  same 
court,  that  the  said  plaintiff  ought  to  have  execution  against  the  said  defend- 
ant upon  the  same  judgment,  for  the  damages  to  be  assessed,  by  reason 
of  the  said  three  last-mentioned  breaches  of  the  said  condition  of  the  said  ' 
writing  obligatory,  as  appears  to  us  of  record,  and  thereupon  the  said  plain- 
tiff* according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
having  prayed  our  writ  to  inquire  of  the  truth  of  the  said  three  last-mentioned 
.  breaches  of  the  said  condition  of  the  said  writing  obligatory,  and  to  asses 
the  damages  which  he  had  sustained  thereby  \  therefore,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  we  command  you 
the  said  sheriff,  that  vou  summon  twelve  good  and  lawful  men  of  your 
bailiwick  to  appear  before  the  said  right  honorable  Charles  Lord  Tenterden, 
our  said  lord  chief  justice,  assigned  to  hold  pleas  in  our  said  court  before  p 

[  *1294]  us,  on  — —  the day  of  — —  next,  *at  Westminster  Hall,  in  your  " 

county  of  Middlesex,  to  inquire  diligently  on  their  oath  of  the  truth  of  the 
bremises,  and  to  assess  the  damages  which  the  said  plaintiff  hath  sustains*}, 
by  reason  of  the  said  last-mentioned  breaches,  and  that  you  have1  on  that 
day  before  our  said  chief  justice  this  writ.  We  likewise  comtnand'our 
%  said  chief  justice  that  he  certify  the  inquisition  before  him  taken  tQ  us,  at 

Westminster,  on the day  of next,  together  with  the  names 

of  those  by  whose  oath  such  inquisition  shall  be  taken,  and  that  he  ate 
have  there  then  this  writ.  Witness,  Charles  Lord  Tenterden,  at  West- 
minster, on  the day  of  — —  In  Ae  — —  year  of  our  reign. 
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J&ddltHx,  to  vi/L    An  inquisition  indented,  taken  before  tbe  right  bo*  fkoomb- 
orable  Charles  Lord  Tenterden,  chief  justice  of  our  lord  the  king,  assigns    I2fOJL£* 
ed  to  bold  {dens  before  the  king  himself,  at  a  sitting  of  ni$i  prius,  holden  xnqoisition 
before  the  saidl  chief  justice,  at  Westminster  Hall,  in  the  great  hall  of  pleas  thereon: 

there,  in  and  for  the  said  county,  ou •  the day  of A.  D. 

* by"  virtue  of  the  king's  writ  hereunto  annexed,  by  the  oath  'of,  &c. 

[here  enumerate  twelve  jwror%\  twelve  good  and  lawful  .men  of  the  bailiwick 
of  the' sheriff  of  the  said  county,  who  having  been,  duly  summoned  to  appear 
before  the  said  chief  justice,  at  the  sitting  aforesaid,  and  having  according* 
ly  appeared,  and  been  sworn  to  inquire  the  truth  of  the  breaches  in  the 
said  writ  set  forth,  and  to  assess  the .  damages,' costs  and  charges  in  that 
behalf,  upon  their  oath  say,  that«tbe  several  matters  in.  the  said  writ  alleg- 
ed, are  true,  tod  that  tbe  said  plaintiff  hath  sustained  damage  by  occasion 
thereof,  to  the  amount  of  the  sum  of  £99  18*.  3d,  over  sod  above  .his 
Costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  and  for 
those  coats  and  charges  to  40*.  In  witness  whereof,  as  well  the  said  chief 
justice-  as  the  .jurors,  hava  hereunto  set  their  hands,  the  day  and  year  first  \ 

above  written.  • 


For  increased  costs  £30  1 .9 

.JE99  18  8 
S.  Le.'BUme.-,  2    0  0 

3(7    1  9 


By  die  Court. 


•~mm**^^ 


£U2    0  0 

*  » 

Damages  in  the  whole'.  * 

10th  April,  183<k     . 

'Asyetof Term.im'the pear  of  ike  reign  of T1295] 

King  William  the  Fourth.         .    .    > '    •        .  '      -       Final  judg- 
Wifaees,  Charle*  Lord  Tenterden.  '  Se^pn. 

Middlesex,  to.  wit.— Our.  lord  the  king  sent  to  his  sheriff  of  Middlesex 
bis.  writ,  closed  in.  these  wosds,  that  is  to  say,  William  the  Fourth.-— 
[Here  copy  ihe  firet  scL  .fa*  to  the  end,  verbatim,  thm  proceed,  in  a 
freth  tint)  a*  follows ;] . 

At  which  day  before  our  said  lord  the  king,  at  Westminster,  comes  tbe 
said  plaintiff  by  J.  L.  Ms  attorney,  and  the  sheriff,  to  wit j  C.  fyl.  esq.  and 
T.  C.  M.  esq.  sheriff  of  the  said  county,  returneth  to  our  said  lord  the. 
king,  that  the  said  ■  defendant  hath  not  anything  in  his  baliwick  whereby 
he  can  give  him  notice,  as  by  the  said  writ  be  is  commanded,  nor  k  the 
#  said  defendant  found  in  tbe  same ;  and  ihe  said  defendant  comes  not,  but 
makes  default,  therefore,  as  before,  it  is  commanded  to  the  said  sheriff,  * 
that  by  honest  and  lawful  men  of  his  bailiwick,  he  make  known  to  the  said 

defendant  that  he  be  before  our  lord  the  kin ^  at  Westminster,  on the 

day  of next  to  show,  in  form  aforesaid;  why,  &c.  and  further,  &c.     . 

the  same  day  is  given  to  the  said  plaintiff  there,  &c.  at  which  day,  before 
our  said  lord  the  king,  at  Westminster,  oomes  the  said  plaintiff  by  his  said 
attorney  and  the  sheriff,  as  before,  returneth,  that  the  said  defendant  hath 
not  anything  in  his  bailiwick  whereby  he  can  give  him  notice,  as  by  the 
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jatd  last-mentioned  writ  he  is  commanded,  nor  is4he  srfd  defendant  found 

jvTOicBirT  **  *°  same >  an<*  *e  8a"*  defendant  being  solemnly  demanded,  comes,  in 
*  his  own  proper  person,  and  hereupon  the  said  plaintiff  prays  that  execution 
may  be  adjudged  to  him  against  the  sadd  defendant  upon  the  said  judgment 
so  obtained  as  aforesaid,  1br  the  damages  to  be  assessed,  by  reason  of  die 
'said  last-mentioned  breaches  of  the  said  -condition  of  the  said -writing  obli- 
gatory, &c. ;  and  the  said  defendant  says  nothing  to  bar  or  preclude  the 
said  plaintiff  from  hating  execution  adjudged  to  him  against  the  said  de- 
fendant upon  the  said  judgmea*  so  obtained  as  aforesaid,  for  the  damages 
to  be  assessed  by  reason  of  the  said  last-mentioned  breaches.    Wherefore 
the  truth  of  the  breaches  last  aforesaid,  and -die  damages  thereby  sustained, 
ought  to  be  ascertained  and  assessed  according  to  the  form  of  the  Statute 
aforesaid,  by  the   default  of  the  'said  defendant,  and  hereupon  the  said 
•  rtn     ptautftiff  prays  the  writ  of  our  said  lord  the  king,  to  be  directed  io  the  sher- 

£*1296]  iff  of  Middlesex,  *and  to  the  right  honorable  Charles  Lord  Tenterden, 
his  majesty's  chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  commanding  the  said  sheriff,  that 

he  cause  to  come  before  the  said  chief  justice,  on the day  of 

—  next,  at  Westminster-hall,  id  the  county  of  Middlesex,  twelve  good, 
&c.  by  whom,  &c.  who  neither,  &c.  to  inquire  ef  the  truth  of  the  said 
ksti&entibned  breaches  above  assigned,  and  to  assess  the  damages  thereby- 
sustained  by  the  said  plaintiff,  and  also  that  It  be  commanded  in  the  same 
writ  to  the  said  chief  justice,  that  he  make  a  return  thereof  to  the  said 
court  ef  our  said  lord  the  king,  before  the  king  himself,  at  Westminster, 

on  — -  the day  of next,  and  Hit  is  granted  to  him,  &c.  die 

same  day  is  given  to  the  said  plaintiff  at  the  same  place.  At  which  day, 
before  our  said  lord  the  king,  at  Westminster  aforesaid,  comes  the  said 
plaintiff  by  his  attorney  aforesaid,  and  the  sail  ehief  jostioe  now  here,  returns 
a  certain  inquisition  indented,  taken  before  hkn,  at  a  sitting  of  nisi  print 
holden  before  the  said  chief  justice,  helden  at  Westminster-hall,  in  the 

great  hall  of  pleas  there,  in  and  fyr  the  said  county,  on the 

day  0f ^  the  —  year  of  the  reign  of  our  said  loud  the  king,  by 

the  bath  of  twelve  good  and  lawful  men  of  (lie  bailiwick  of  the  sheriff  of 
Ihe  said  county,  by  which  it  is  found,  that  the  several  matters  in  the  said 
writ  alleged  and  assigned  as  aforesaid,  are  true,  and  that  the  said  plaintiff 
hath  sustained  damage  by  occasion  thereof,  to  the  amount  of  the  sum  of 

Jnfement  ^^  ****"  oyep  ftn(*  a^°ve  *"*  °08^8  ^  charges  by  him  about  his  suit 
ti^nri,  &c.  in  that  behalf  expended,  and  for  those  costs  and  charges  to  40s.  There- 
fore, it  is  considered,  that  the  said  plaintiff  do  have  execution  against  the 
said  defendant  for  his  damages  aforesaid,  by  the  said  inquisition  in  form 
aforesaid  assessed,  and'albo  <£30  Is.  9A  for  the  costs  and  charges  of  this 
suit,  by  the  court  of  our  said  lord  the  king  now  here  adjudged,  of  the  in- 
crease to  the  said  plaintiff,  and  with  his  assent,  which  said  damages, 
Mercy.  costs,  and  charges,  in  the  whole,  amount  to  <£1&2,  And  the  said  defend- 
ant in  mercy,  &c. 
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In  the  Common  Pleas. 

Term,  —  Will.  4.      Declara- 

London,  (to  wit.) — A.  S.  "was  summoned  to  answer  to  W.  S.  in  a  plea  Uon  by 

that  she  render  to  the  said  W.  S.  a  reasonable  account  for  the  time  dur-  in  common 

ing  which  she  was  bailiff  to  the  said  W.  S.  in  the  parish  of  (St.  Botolph,  against  his 

_Bishopsgate  Street,]  in*the  [city  of  London.]     And  thereupon  the  said  ^muic- 

W,  S.  by his  attorney,  saith,  that  whereas  heretofore,  to  wit,  on  the  counting  j 

■'■  day  of ,  in  the  year  of  our  Lord ,  and  from  thence  for  a  long  first  curat 

space  of  time,  to  wit,  hitherto,  the  said  plaintiff  was  lawfully  possessed  of  J^Jfi  *£" 
one  undivided  moiety  or  half  part,  the  whole  in  moieties«to  be  divided  [or  have  been 
if  the  plaintiff  was  seised  in  fee,  say,  "  the  said  plaintiff  was  seised  in  his  tenant  in 
demesne  as  of  fee,  of  and  in  one  undivided,  fie."]  of  an!  in  a  certain  mes-  ^mmoQ 
suage,  with  the  appurtenances,  situate,  &c.  for  the  rest  and  residue  of  a  cer- 
tain  term,  to  wit,  the  term  of  six  years,  commencing,  &c.  with  the  said  de- 
fendant, during  all  that  time  held  the  said  tenement,  with  the  appurtenances, 
together  with  the  said  plaintiff,,  as  tenants  in  common  [or  if  the  seisin  was 
in  fee,' say,  "  and  the  said  defendant  and  divers  other  persons  whose  names 
are  to  the  said  plaintiff  unknown,  during  all  that  time  held  the  said  tene- 
ments with  the  appurtenanoes,  together  with  the  said  plaintiff,  as  tenants,  in 
common ;"]  and  the  said  defendant  had  also,  during  all  that  time,  the  care 
and  management  of  the  whole  of  the  said  premises  with  the  appurtenances, 
to  receive  and  take  the  rents,  issues,  and  profits  thereof,  and  as  bailiff  of  the 
said  plaintiff,  of  what  she  received  more  than  her  just  share  and  proportion 
thereof  to  render  a  reasonable  account  thereof  to  the  said  plaintiff,  and  his 
said  'share  thereof,  when  the  said  defendant  should  be  thereunto  afterwards  [  *129£] 
^requested,  according  to  the  form  of  the  Statute,  &c. ;  and  although  the 
-Said  defendant  during  the  time  aforesaid,  at,  &c.  (venue)  afore&aid,  received 
more  than  her  just  share  and  proportion  of  the  rents,  issues,  and  profits  of 
the  said  tenements  with  the  appurtenances,  and  the  said  plaintiff's  share 
thereof,  that  is  to  say  the  whole  of  the  rents,  issues,  and  profits  of  the  said 
tenements  with  the  appurtenances ;  yet  the  said  defendant,  although  she 
was  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  requested  by  the 
said  plaintiff  so  to  do,  hath  not  yet  rendered  a  reasonable  account  to  the  said    •  * 

plaintiff  of  the  &id  rents,  issues,  and  profits  so  received  as  aforesaid,  or  either 
of  them,  or  any  part  thereof,  or  of  the  said  share  of  the  said  plaintiff,  or  any 
part,  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  con- 
trary to  the  form  of  the  Statute  in  that  case  made  and  provided,  to  wit,  at, 
&c.  (venue)  aforesaid  ;  and  whereas  also  the  said  defendant,  heretofore,  toj^"  . 
wit,  on  the  day  and  year  aforesaid,  and  from  thence  for  a  long  space  of  time,  against  de- 

•  

Si)  See  commencements,    ante,    12,   17 ;  Campb.  238. — Tidd,  9th  edit.  1,  2. — See  a 

forms   of  declarations,   pleas,    &c.    1  declaration  and  proceedings  in  account,  re- 

Wentw.  81,  and  id.  Index,  Account.    As  to  lative  to  goods  or  personal  property,  3  Wils. 

the  law,  see  Bac.  Ab.  Account — Selw.  N.  73  to  94.    As  to  the  appointment  of  audi- 

P.  Account,— Willes'  Rep.  208.  3  Wooddes.  tors,  2  Chit.  Rep.  10.— Tidd,  9th  edit.  2.  1 

83.  5  Taunt.  431.— 1  Marsh.  115,  S.  C— 2 

Vol.  m.  41 
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proceed-  to  wit,  hitherto,  at  the  parish  aforesaid,  -was  bailiff  to  the  said  plaintiff,  of 
one  undivided  moiety  or  share  of  certain  other  messuages,  tenements,  and 
premises,  to  writ,  &c.  situate  and  being  at  the  parish  aforesaid,  and  the  said 
fendant,  as  defendant,  during  all  the  time  last  aforesaid,  as  such  bailiff,  took  and  re- 
moietynot  ce^ye^  tne  rents,  issues,  and  profits  of  the  said  last-mentioned  tenements, 
disclosing  with  the  appurtenances,  to  render  a  reasonable  account  thereof  to  the  said 
that  dcfen-  plaintiff  when  she  should  be  thereunto  requested ;  yet  the  said  defendant, 
tenanTin-  a'though  she  was  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  re- 
common  quested  by  the  said  plaintiff  so  -to  do,  hath  not  as  yet  rendered  a  reasona- 
(*)•  ble  account  to  the  said  plaintiff  of  the  said  last-mentioned  rents,  issues, 

and  profits  so  received  as  aforesaid,  or  either  of  them,  or  any  part  there- 
of, but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to 
the  form  of  the  Statute  aforesaid,  to  wit,  at,  &c.  aforesaid,  wherefore  the 
said  plaintiff  says  he  is  injured,  &c. — [Common  conclusion  in  C:  P.] 

Orpwood  } 

ats.  >      And  the  said  defendant  by his  attorney, 

Pleas  to  Featherston  and  wife.  )  comes  and  defends  the  *wrong  and  injury  when, 
ofdeciara-  &c-  ana<  &*  to  *ne  said  cauBe  of  action  in  the  said  [first]  count  of  the  said 
tion  simi-  declaration  mentioned,  the  said  defendant  says,  that  the  said  J.  and  E. 
1  hot0  the  (acti°  wow.) — Because  he  says,  that  the  said  defendant  never  had  the  care 
form  that  ana<  management  of  the  said  premises  with  .the  appurtenances,  in  the  said 
defendant    [first]  count  of  the  said  declaration  mentioned,  or  any  part  thereof,  to  re- 

b  ^ff°&    ce*ve  an(*  ^e  ^e  rents>  ^^^  ana*  profits  thereof,  or  as  bailiff  of  the  said 

(c\  '  '  J.  and  E.  his  wife,  in  right  of  the  said  E.  of  what  he  received  more 
*1299]  than  his  just  share  and  proportion  thereof,  to  render  a  reasonable  ac- 
count to  the  said  J.  and  E.  and  their  said  share  thereof,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested,  in  manner  and 
form  as  the  said  J.  and  E.  his  wife,  have  in  the  said  first  count  of  the 
said  declaration  above  alleged,  and  of  this  the  said  defendant  puts  him- 

piea^hat    8e^  uPon  fcne  coun^ryi  &c-     And  for  a  further  plea  in  this  behalf  as 
defendant   to  the  said  supposed  cause  of  action  in  the  said  first  count  of  the  said 
did  not  re-  declaration  mentioned,  the  said  defendant,  by  leave  of  the  court  here,  for 
Aa^his0*5  ^is  PurPose  firsfc  haa*  ^d  obtained,  according  to  the  form  of  the  Statute, 
just  share    &c.  says,  that  the  said  J.  and  E.  his  wife,     (actio  nan.) — Because  he 
ofthe         says,  that  he  the  said  defendant  did  not  receive  more  than  his. just 
en  S}    c'  share  and  proportion  of  the  rents,  issues,  and  profits  of  the  said  pre- 
mises with   the  appurtenances,  in  the  said  first  count  of  the  said  de- 
claration mentioned,  and  the  said  J.  and  E.'s  share  thereof,  in  manner  and 
form  as  the  said  J.  and  E.  have  in  the  said  first  count  of  the  said  declar- 
ation above  alleged,  and  of  this  also  the  said  defendant  puts  himself  upon 
Third  plea,  the  country,  &c.    And  for  a  further  plea  in  this  behalf  as  to  the  said' cause 
fuUy  ac-     °^  acfci°n  m  *oe  sai^  first  count  of  the  said  declaration  mentioned,  the  said 
counted,      defendant,  by  leave,  &c.  says,  that  the  said  J.  and  E.  (actio  non.) — Be- 
cause he  says,  that  after  the  time  during  which  the  said  J.  is  in  thj  first 
count  of  the  said  declaration  alleged  to  have  had  the  care  and  management 
of  the  said  premises  with  the  appurtenances  in  the  said  first  count  men- 
tioned, to  receive  and  take  the  rents,  issues,  and  profits  thereof,  and  &  ' 

(b)  See  Witles'  Rep.  208,  210.  Wils.  73  to  118.— 1  Wentw.  88,  and  the  In 

(c)  See  forms  of  pleas,  &c.  in  account,  3    dos  at  the  end  of  that  volume. 
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bailiff  of  the  said  J.  and  E.  to  render  such  account  as  therein  mentioned,  proceed- 
to  wit,  on,  &c.  at,  &c.  aforesaid,  he  the  said  defendant  fully  accounted   A™°^" 
with  the  said  J.  and  E.  concerning  the  said  time,  and  the  said  rents,  is- 
sues, and  profits  in  the  said  first  count  of  the  said  declaration  mentioned, 
and  theii  said  share  thereof,  and  this,  &c.  therefore,  &c.    And  as  to  the 
said  cause  of  action  in  the  said  last  count  of  the  said  declaration  mention- 
ed, the  said  defendant  says,  that  the  said  J.  and  E.  (actio  non.) — Be- 
cause he  says,  that  the  said  defendant  never  was  bailiff  to  the  said  J.  and  Fourth 
E.  of  the  said  part  or  share  of  the  said  premises  with  the  appurtenances,  fasf  count, 
in  the  said  last  count  of  the  said  declaration  mentioned,  or  any  part  there-  that  defen- 
of,  nor  ever  took  or  received  the  rents  and  profits  of  the  said  premises  dant^2 
with  the  appurtenances,  in  the  said  last  count  of  the  said  declaration  an(i  ioo^  ' 
•above  alleged,  and  of  this  also  the  said  defendant  puts  himself  upon  the  the  rents, 
country,  &c.    And  for  a  further  plea  in  this  behalf,  as  to  the  said  sup-  *?c.        _ 
posed  cause  of  action  in  the  said  last  coJht  of  the  said  declaration  mentioned,  L^  jJJ 
the  said  defendant  by  like  leave,  &c.  says,  that  the  sajd  J.  and  E.  (actio  to* last*    ' 
«um.) — Because  he  says,  that  after  the  time  during  which  the  said  defend-  count,  that 
ant  is  therein  supposed  to  have  been  the  bailiff  of  the  said  J.  and  E.  as  J16^^!" 
in  the  said  last  count  is  mentioned,  and  as  such  bailiff  to  have  taken  and  ed. 

received  the  rents  and  profits  therein  mentioned,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord ,  to  wit,  at,  &c.  aforesaid,  hie  the 

said  defendant  fully  accounted  with  the  said  J.  and  E.  concerning  the  said 
time,  and  the  said  rent,  issues,  and  profits  received,  as  in  the  said  last 
count  is  mentioned,  and  this  he  is  ready  to  verify ;  and  therefore  he  prays 
judgment  if  the  said  J.  and  E.  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  him,  &c. 


'PROCEEDINGS  IN  DOWER.  [i3ii] 


JEstez  (to  wit.) — Command  C.  D.  that  justly  and  without  delay  he  ren-  Pradpe 
de»  to  A,  B.  widow,  who  was  the  wife  of  E.  B.  her  reasonable  dower,  ^werVa). 
which  falleth  to  her  out  of  the  freehold  which  was  of  the  said  E.  B.  late 
her  husband,  in  the  parish  of  E.  [or  "  parishes  of  E.  F.  and  G."]  where- 
of she  has  nothing,  as  she  says. 

♦     •  Returnable  on Writ  of 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  dower  <*>■ 
Great  Britain  and  Ireland,  king,  defender  of  the  Faith,  to  the  sheriff 
of  [Essex,]  greeting^ — Command  C.  D.  that  justly  and  without  delay  he 
render  to  A.  B.  widow,  who  was  the  wife  (<?)  of  E.  B.  now  deceased,  her 

(a)  See  form  and  directions,  2  Saund.  43,  these  words,  and  where  the  writ  was : — 
note  1 ;  2  Sel.  Prac.  1st  ed4.  294 ;  2d  ed.  202,  "  Command  A.  that,  fyc.  he  render  to  E.  F. 
and  Com.  Dig.  Pleader,  2  Y.  J .  her  reasonable  doner,  which  falleth  to  her  of 

(b)  Booth,  66. — Fitz.  Nat.  Brev.  9th  edit,  the  freehold,  which  was  of  B.  F.  late  her  htu- 
148.— See  the  forms  in  2  Saund.  43,  and  10  band"  &c.  an  objection  was  taken  to  the 
Wentw.  157.  writ,  because  it  was  not  "  Command  AM  that , 

(c)  It  is   said  to  be  necessary  to  insert  fyc.  he  render  to  E.  F.  who  was  the  wife  of 
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proceed-   reasonable  Mower  which  falleth  to  her  of  the  freehold,  which  was  of  the 
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said  E.  B.  her  late  husband,  in  the  parish  of  £.  [or  "  parishes  of  E.  F. 
and  G."]  whereof  she  hath  nothing  as  she  says,  and  whereof  she  com- 
plains that  the  said  G.  D.  deforceth  her,  and  unless  he  shall  so  do,  and  if 
the  said  A.  B.  shall  give  you  security  to  prosecute  her  claim,  then  sum- 
mon by  good  summoners  the  said  G.  D.  that  he  be  before  our  justices  of 
the  Bench,  at  Westminster,  on,  &c.  [a  general  return  day^\  to  show 
wherefore  he  hath  not  done  it,  and  have  there  the  summoners  and  this 

writ.     Witness  ourself  at  Westminster,  the day  of in  the 

year  of  our  reign. 

C  John  Doe, 
Fledges  to  prosecute,  <      and 

(  Richard  Roe. 
Summoners,  John  Venn, 

and  }  John  Herbert,  esq.  sheriff. 

Richard  Fenn. 

Writ  of  William  the    Fourth,   &c.    to  the  sheriff    [Yorkshire,]    greeting: — 

d<yTer  h  Command  T.  P.  that  justly  and  without  delay  he  tender  to  A.  B.  and 
mdowSiL  M.",his  wife  (which  said  M.  was  formerly  th^  wife  of  G.  H.  deceased), 
married  the  seasonable  dower  of  her  the  said  M.  which  belongs  to  her  of  the  free- 
a8ain  0^-  hold  tenements  which  were  of  the  said  G.  II.  formerly  her  husband, 
at  S.  ur^our  county,  whereof  she  hath  nothing  as  they  say,  and  whereof 

+-■■'  ..»   the v  complain  that  the  said  T.  P.  doth  unjustly  deforce  them,  and  un- 

t  lpss,  &c. 

Warrant  of  J.  W.  esquire,  sheriff  of  [Essex,]  to  E.  N.  and  0.  P.  my  bailiffs  for 
jw^o     x   this  time  only,  greeting : — By  virtue  of  a  writ  of  dower  of  our  lord  the  king 

unde  nihil  kalet,  to  me  directed,  I  command  you,  that  you  command  G.  D. 

that  justly  and  without  delay  he  render  to  A.  B.  who  was  the  wife  of  E. 

B.  her  reasonable  dower,  which,  &c.  (a%  in  the  wri£)   deforceth  her ; 

and  unless  he  shall  do  it,  then  summon  the  said  A.  B.  that  he  be  before  our 
[  T.3181  justices  at  Westminster  on  to  show  'wherefore  he  will  not  do  it, 

and  that  after  the  said  summons  is  made,  you  do,  at  the  most  usual  door 

of  the  parish  church  of  the  parish  of  E.  on  Sunday  next  after  the  said 

summons,  immediately  after  divine  service  is  ended,  proclaim  the  same  sum- 

B.  F.v  &c.  for  she  ought  to  be  named  wife  c.  3,  prolamation  must  be  made  at  the  door 

of  B.  F.  in  the  beginning  of  the  writ,  it  be-  of  the  parish  church  on  Sunday,  fourteen 

ing  the  name  by  which  she  has  any  claim  days  at  least  before  the  return  of  the  writ, 

to  dower,  the  court  held  the  objection  fatal,  The  tenants  being  summoned,  either  cast 

and  that  the  omission  was  not  supplied  by  an  ession,  or  appear  or  make  default.    If 

the  subsequent  words  "  of  B.  F.  her  hus-  they  cast  an    ession,  the   defendant    must 

band,"  &c. — Cro.  Jac.  217. — 2  Saund.  43,  adjourn  it  till  the  4th  return  after.    If  they 

note    1. — The   writ   of    dower   should   be  appear  at  the  return  of  the  writ  of  summons, 

brought  against  all  the  tenants  of  the  free-  or  upon  the  adjournment  of  the  ession,  the 

hold,  i.  e.  the  persons  claiming  a  freehold  demandant  then  counts.    But  if  they  make 

interest,  and   not   mere   tenants  having  a  default,  a   grand   cape  issues   to  seize  the 

chattel  interest.    It  is  issued  by  the  cur*  lands,  and  warn  the  tenants  to  appear  to  ex- 

sitor.    The  first  process  thereon  is  a  sum-  cuse  their  default,  which,  if  they  do,  or  the 

mons  by  the  sheriff  or  his  officers,  which  demandant  release  it,  he  shall  count ;  but 

may  be  either  served  upon  the  tenants  per-  otherwise  he  shall  have  final  judgment,  2 

sonally,  or  left  at  their  houses  or  lands,  de-  Saund.  43,  note  1. 

manded  by  the  writ.    In  the  latter  case  it  (d)  This  writ  was  framed  by  a  very  emi- 

is  usual  to  set  up  a  white  stick  or  wand  nent  pleader ;  see  another  form,  Booth,  166. 

upon  the  premises ;  and  by  statute  31  Eliz.  («)  See  form,  2  Saund.  43,  note  1. 
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moos  according  to  the  form  of  the  statute  (/)  in  such  case,  made  and  pro-    pkocked- 
vided.    Given  under  the  seal  of  my  office,  &c.  J,*^™ 

By  virtue  of  his  majesty's  writ  of  dower  unde  nihil  habet,  to  the  sher-  Soxo/nons 
iff  of  [Essex]  directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  lhera0DC«)- 
directed,  we  do  hereby  require  and   command  yon,  that  you  render  to  A.     ( 
B-  &c.  (aa  in  the  writ)  as  she  alleges  and  complains  that  you  the  said  C.    • 
D.  keep    her  out    of  the  same,  and   if  you  refuse    so  to  do,  then   we  do 
hereby  summon  you  that  you  be  and  appear  before  his  majesty's  justice, 
at  Westminster,  on to  show  cause  why  you  do  not. 


Received  1st  Jan.  1831. 


C  John  Doe, 
Pledges  of  prosecution,  <       and 


Summoner8  of  the  with- 
in named  A.  B. 


f  T.  N. 
{   and 
(J.  S. 


Richard  Roe. 


And  after  the   aforesaid  summons  made,  to  wit,  at  the  most  usual  door  Sheriff's 
of  the  parish  church  of  E.  within  specified,  'within  which  the  tenements  ^f^f10 

-within  mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the day  of dower  (ft). 

in  the  year  of  our  Lord immediately  after  divine  service  and  Ber-  [  *1314] 

mon  in  the  said  church  was  ended,  I  made  proclamation  of  the  aforesaid 
summons,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided. 

J.  W.  esq.  sheriff. 

William  the  Fourth,  &c.  take  into  our  hand  by  the  view  of  good  and  Grand 
lawful  men  of  your  country,  the  third  part  of  [two  messuages,  one  hun-  c*pe  **** 
dred  acres  of  land,  ten  acres  of  meadow,  and  five  acres  of  wood,  with 
the  appurtenances,]  in  the  parish  of  E.  in  your  county,  which  A.  B.  in 
our  court,  before  our  justices  at  Westminster,  claims,  as  the  dower  of  her 
the  said  A.  B.  of  the  endowment  of  J .  B.  her  late  husband,  against  C.  D. 
by  our  writ  of  dower  uncle  nihil  habet,  for  the  default  of  him  the  said  C. 
D.  and  the  day  of  the  taking  thereof  make  known  to  our  justices  at  West- 
minster, by  your  letters  under  seal,  anil  summon  by  good  summoners  the 

(/)  31  Eliz.  c  3.  s.  2.  he  most  proclatm  that  he  made  summons  on 
(j>)  See  form,  2  Saunri.  43,  note  1. — 2  the  land,  ibid.  However,  according  to  the 
Sel  Prac.  1st  ed.  295 ;  2d  ed.  203;  and  1  modern  practice,  il  seems  sufficient  to  re- 
Taunt.  415.  turn  "that  the  sheriff  made  proclamation  of 
(h)  See  form,  2  Sannd.  43,  n.  1.2  Sel.  the  said  summons  according  to  the  form  of 
Prac.  1st  ed.  293 ;  2d  ed.  203,  and  Fumis  r.  the  Statute,  Ace."  On  the  return  of  the 
Wnterhouse,  1  Mod.  197.  It  must  appear  summons,  [he  tenant  is  entitled  to  an  essum, 
on  the  return,  that  the  land  lies  within  the  which  is  entered  in  the  office  of  the  clerk  of 
parish  where  the  proclamation  of  the  sum-  the  essions  of  the  C.  B.  upon  the  day  of 
mans  was  made,  and  thai  the  proclamation  such  return ;  but  il  cannot  be  entered  as  if 
was  made  after  the  summons,  ibid.  Where  made  by  attorney,  for  it  is  inconsistent  to 
the  lands  lie  in  several  parishes  or  town-  say,  that  a  man  hat  a  legal  excuse  for  not 
ships,  it  seems  thai  a  proclamation  made  at  appearing  when  he  does  really  appear  by 
the  church  or  chappel  door  of  one  parish  or  attorney,  2  Wills.  164. 
township  is  sufficient  within  the  am,  31  (i)  See  2  Sannd.  43,  n.  1— 10  Wentw. 
Eliz.  c.  3.  s.  2.— Hob.  133,-But  a  return  286,  7.-2  Sel.  Frac.  1st  ed.  293,  6  ;  2d  ed. 
that  the  sheriff  had  proclaimed  "the  con-  203 ;  and  Com.  Dig.  Pleade/,  2  Y.  1, 
tenia   of  the  writ,"    m  sufficient,   because 
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proceed-  said  C.  D.  that  he  be  before  our  justices  at  Westminster,  on to  answer 

iwesiN     an(j  g]10W  therefore  he  was  not    before  our  justices  at  Westminster, 
dower.    ^ according  as  he  was  summoned  [but  when  the  default  is  not  ap- 
pearing on  the  adjournment  day  of  the  essoin,  then  say,  "  wherefore  he 
did  not  keep  the  day  given  him,  by  reason  of  his  essoin,"]   before  our 

justices  at  Westminster,  on last  passed,  and  have  there  the  names  of 

those  by  whose  view  you  should  do  this,  and  this  writ  (&).    Witness 

Lord at  Westminster,  the day  of in  the year  of  our 

reign. 

t*1315]  *By  virtue  of  this  writ  to  me  directed,  on  the day  of in  the 
.  eturn  of  year  within  written,  I  have  taken  into  the  hands  of  our  lord  the  king,  by 
sheriff  (Z).  the  yjew  0f  o.  P.  and  Q.  R.  good  and  lawful  men  of  my  county,  the  third 
part  of  the  lands  and  tenements  within  mentioned,  with  the  appurtenances, 
as  I  am  within  commanded,  and  I  have  by  T.  N.  and  J.  S.  given  notice 
to  the  within  mentioned  A.  B.  to  be  and  appear  (to)  before  his  majesty's 
justices  at  Westminster,  at  the  time  and  place  within  mentioned,  as  I  am 
-  also  within  commanded  Summoners  of  the  within  named  A.  B.,  T.  N., 
and  J.  S. 

J.  W.  esq.  sheriff. 

Plaint  or        Essex  (to  wit.) — A.  B.  widow,  who  was  the  wife  of  E.  B.  esq.  de- 
count  in     ceased  by her  attorney,  demands  against  G.  D.  the  third  part  of 

er  (*''  [ten  messuages,  ten  barns,  ten  stables,  four  gardens,  four  orchards,  one 
water  corn  mill,  two  thousand  acres  of  land,  two  hundred  acres  of  mead- 
ow, two  thousand  acres  of  pasture,  two  thousand  acres  of  manor,  and  two 
hundred  acres  of  woodland,]    with  the    appurtenances,    in    the    parish 

of in  the  bounty  of  Essex,  as  the  dower  of  the  said  A.  B.  of  the 

endowment  of  the  said  E.  B.  deceased,  heretofore  her  husband,  whereof 
she  hath  nothing,  &c. 

The  like         Yorkshire  (to  wit.) — M.  F.  and  M.  his  wife  (which  said  M.  was  for- 

bydhfe      Iner'y  the  wife  of  €k  S.  deceased,)  by their  attorney,  demand  against 

second  T.  P.  the  third  part  of  [one  undivided  moiety  of  fourteen  messuages, 
husband,  fourteen  out-houses,  fourteen  yards,  fourteen  gardens,  and  two  acres  of 
land,]  with  the  appurtenances,  at in  the  county  of  "York,  as  the  rea- 
sonable dower  of  the  said  M.  by  the  endowment  of  the  said  T.  P.  for- 
merly her  husband,  by  the  writ  of  our  lord  the  now  king  of  dower,  where- 
of she  hath  nothing,  &c. 

P1816]      'Breconshire  (Ss.)—  S.  W.  widow,  who  was  the  wife  of  T.  W.  by 
The  like     L.  L.  and  H.  M.  who  are  admitted  by  the  court  of  our  lord  the  king 

by  an  in-  ° 

*              (k)  If  the  sheriff  do  not  return  the  writ,  grand  cape,  the  demandant,  instead  of  in- 

the  aemandant  must  sue  out  an  alias  grand  sisting  upon  final  judgment  against  the  te- 

eape  at  the  return  of  the  first  writ ;  the  form  nam  for  his  default  to  the  summons  may 

of  the  entry  of  the  grand  cape   and   alias,  waive  the  default,  and  take  an  appearance 

when  the  tenant  makes  default  at  the  rteurn  upon  the  grand  cape,  and  so  in  petit  cape,  1 

of  the  summons,  is  in  Rast.  Ent.  239  a,  pi.  4.  Salk.  216,  217.— 6  Mod.  4.-2  Saund.  43, 

(7)  See  2  Saund.  43,  n.  1 ;  and  2  Sel.  n.  1. 

Prac.  1st  edit.  296 ;  2d  edit.  204.  (»)  See  forms,  2  Wils.  118.— Morg.  Prec. 

(m)  If  the  tenant  neglect  to  appear  on  the  582.-2  Saund.  44,  329.— Booth,  118,  166. 

return  of  the  frond  cape,  the  aemandant  is  — Lil.  Ent.  189. — 10  Went.  157.  Id.  Index, 

strictly  entitled  to  judgment  of  seisin,  and  164, 165. — Com.  Dig.  Pleader*  2  Y.  2. 

to  an  award  of  writ  of  inquiry  of  damages ;  (o)  See  forms,  2  Saund.  44,  329. 
but  if  the  tenant  appear  on  the  return  of  the 


PBOCEEDINGS  IN  DOWEB.  -  ]31fi 

here  to  prosecute  for  the  said  S.  who  is  within  age,  as  her  next  friends,  hocked. 
demands  affamst  J.  W.  a  (j>)  third  part  of  [the  manor  of  C.  and  R.  and  of  wa* 
fourteen  messuages,  two  water  corn-grist  mills,  five  hundred  acres  of  land, 
sixty  acres  of  meadow,  one  hundred  acres  of  pasture,  one  hundred  acres 
of  wood,  two  hundred  acres  of  furze  and  heath,]  with  the  appurtenances, 
and  [eight;  shillings  of  rent  in  L.,  B. ,  and  C. ,]  as  her  dower  of  the  en- 
dowment of  the  said  T.  her  late  husband,  &e. 

And  the  said  W.  by  H.  B.  who  is  admitted  by  the  court  of  the  king  Plea  by 
here  to  defend  in  this  behalf  for  the  said  W.  who  is  under  the  age  of  £*JJ™£, 
twenty-one  years,  as  the  guardian  of  the  said  \V\,  cometh  and  saith,  that  aai  '^  ^e 
from  the  death  of  the  said  J.  late  husband  of  the  said  M.  he  hath  been  was  ai- 
alwaya  ready,  and  still  is  ready,  to  render  to  the  said  M.  her  dower  of  the  *,***  j^* 
said  tenements  and  premises,  with  the  appurtenances,  and  rendereth  the  dower  (j). 
same  here  in  court  to  the  said  M. 

And   the   said   C.   D.   by his   attorney,  comes  and  says,  that  the  flea  w 

said  A.   B.  ought  not  to   have  her  dower  of  the   manors,  tenements,  and  J^™^ 
rents  aforesaid,   with  the  appurtenances  *and  advowsons   aforesaid,  of  the  dower  r>). 
endowment  of  the   said   E.   B.   heretofore  her  husband,  because  he  Bays,  [  *13l7j 
that  the  said  E.  B,  heretofore  her  husband,  was  not,  either  on  the  day  on 
which  he  married  the  said  A.  B.  or  ever  after,  seised  of  such  estate  of 
and  in  the  said  manors,  tenements,  and   rents,  with  the  appurtenances  and 
advowBon  aforesaid,   whereof,    &c.    that  he   could  endow  the  said  A.  B. 
thereof,  and  of  this  he  puts  himself  upon  the  country,  and  the  said  A.  B. 
doth  the  like.     Therefore,  &c. 

And   the   said  G.  D.  by his   attorney,  comes   and  says,  that  the  Plen  ■* 

said  A.  B.  ought  not  to  have  her  dower  in  this  behalf,  a8  having  been  the  t^j^u). 
wife  of  the  said  E.  B.  deceased,  because  ho  says,  that  the  said  A.  B. 
□ever  was  accoupled  to  the  said  E.  B.  deceased,  in  lawful  matrimony, 
and  this  the  said  E.  D.  is  ready  to  verify,  and  therefore  he  prays  judg- 
ment if  the  said  A.  B.  ought  to  have  her  dower  of  the  messuages  and 
tenements  aforesaid,  with  the  appurtenances. 

And  the  said  A.  B.  by  the  said her  attorney  aforesaid,  says,  that  BepHc*- 

J  j  1     j  1         llon  fat 


(p)  After  Ike  demandant  has  counted,  it  (r)  See  2   Sattud.   229.— 1  Rich.   Prac.  C. 

is  held  in  many  cases  that  the  tenant  may  P.  4th  edit.  440.— 2  Wils.  118.— Morg.  Prec. 

pray  a  view,  Co.   Ent    177   a.— Rast.   Ent.  582,  583,  584.— 10  Wenlw.   159,  60.— Booth, 

228  b,  232    b,  239  b.— Glut.    Ent.    299.-3  167.— Bast.  Ent.  230  a,  s.   10,   Dower.— Co. 

Lev.  169.— Whelpdale  v.  Whelpdale,    ibid.  Ent.  176  a,  Dower.— Hearae,   340,  Dower. 

220.— Barnes  v.  Rich.    But  Dyer,  179  a,  pi.  —Rob.  Ent.  237.— 1   Bro.  Ent.   203 —CI i ft. 

41—2   Inst.   481— 3  Fib,   View,  55— 2  Lev.  Ent.  203,  pi.  12.    Proof  by  demandant  that 

117 — Astenal  v.  Astenal,  are  to  the  contra-  her  deceased   husband  was  in  the   receiptor 

ry.    It  is  probable  that  the  strong  inclina-  rents  and  profits,  is  prima  facia  evidence  of 

tion  of  the  court  would  be  to  discountenance,  a  sufficient  seisin,  10  Weirtw.   160,  1.     See 

if  not  disallow,  the  plea,  being  dilatory,  as  it  other  pleas,  2  Sannd.   44  and  45,  n.   1. — 

necessarily  occasions  great  delay  in  a  de-  Booth,  157,  fcc. — 10  Wentw.  Index,  164,  5. 

man d  much  favored  in  law,  and  the  widow  (i)  See  form,  2  Wills.   118. — Morg.  562. 

is  in  the  meantime  without  any  support,  2  10  Wentw.  Free.   158.— 2   Hen.   Bla.   145; 

Saund.  44,  n,  3.  see  the  law,  and  forms  of  fleas  and  certifi- 

(q)  See    form,   1    Rich.  Prac.   C.  P.  4th  cate  referred  to,  in  2  Sauna.  44,  45,  n.  1.— 

edit.  437,   8,   and  proceeding  thereon.    As  Rast.  Ent.  228  a,  228  b.— Co.  Ent.  190  a,  b. 

to  the  me  of  this  plea,  see  2  Sel.   Prac.  2d,  —Rob.  Ent.  240.—  1  Bro.  Ent.  204. 
edit.  210.— Co.  Lit.  31. 
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proceed-   she  ought  not  by  any  thing  m  the  plea  of  the  said  G.  D.  above  alleged, 
to  be  barred  from  having  her  aforesaid  dower  in  this  behalf,  because  she 

says,  that  she  the  said  A.  B.  on  the,  &c.  at in  the  county  of 

lawfully     in  the  parish  church  of to  wit,  at,   &c.   aforesaid,  was  accoupled  to 

England"1  ^e  M^   ^'  ^*   deceased,  in  lawful  matrimony,  and  this  she  is  ready  to 
(;).  verify,  when,   where,  and   in  such  manner  as  the  court  here  shall  con- 

sider, &c. 


[  *1318]      *And  the  said  A.  B.  by  the  said her  attorney  aforesaid,  says,  that 

The  like  she  ought  not,  by  any  thing  in  the  plea  of  the  said  C.  D.  above  alleged, 
marriage  *°  ^e  barred  from  having  her  aforesaid  dower  in  this  behalf,  because  she 
took  place  says,  that  she  the  said  A.  B.  on,  &c.  was  accoupled  to  the  said  E.  B. 
in  Scot-  deceased,  in  lawful  matrimony,  at  Edinburgh,  in  that  part  of  Great  Britain 
land  (*)\  called  Scotland,  and  this  she  prays  may  be  inquired  of  by  the  country- 
Plea,  that       And  the  said  C.  D.  by his  attorney,  comes  and  says,  that  the  said 

SS^tS64  A-  B- and  E*  his  wife'  °llsht  not  to  have  the  dower  of  the  8aid  E'  of 
husband     the  said  one  undivided  moiety  of  the  said  tenements  and  premises  in  the 

and  lived  said  declaration  mentioned,  with  the  appurtenances,  by  the  endowment  of 
wither17  ^e  Ba*d  E*  formerly  her  husband,  because  he  the  said  C.  D.  says,  that 
present  the  said  E.  heretofore,  and  in  the  life-time  of  the  said  F.,  and  during  her 
husband  coverture  with  and  whilst  she  was  the  wife  of  the  said  F.,  to  wit,  on, 
(")'  &c.  at,   &c.  of  het  own  accord,  and  without  the  license  or  consent,  and 

against  the  will  of  the  said  F.,  eloped  from  and  left  him  the  said  F.  her 
said  husband,  and  thereupon  then  and  there,  and  continually  afterwards, 
lived  in  adultery  with  the  said  A.  B.  during  the  whole  life  of  the  said  F. 
to  wit,  at,  &c.  aforesaid ;  and  the  said  G.  D.  further  in  fact  says,  that  the 
said  F.  in  his  life-time  was  not  at  any  time  after  the  said  E.  so  as  afore- 
said eloped  from  the  said  F.,  6v  whilst  or  after  the  said  E.  eloped,  lived 
[*1319]  from  the  said  G.  in  adultery  with  the  said  *A.  B.  voluntarily  or  in  any 
manner  reconciled  to  the  said  E.  (x)  and  this  he  the  said  G.  D.  is  ready  to 
verify ;  wherefore  he  prays  judgment  if  the  said  A.  B.  and  E.  ought  to 
have  the  dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the  said 
tenements  and  premises  in  the  said  declaration  mentioned,  with  the  appur- 
tenances, by  the  endowment  of  the  said  F.  formerly  her  husband,  &c. 

(t)  See  10  Wentw.  Prec.   158. — 2  Rast.  murred  to  on  three  grounds,  first,  because  a 

Ent.  228. — Co.  Ent.  180. — 2  Saund.  44,  5,  marriage  in  Scotland  did  not  entitle  the  de- 

in  notes.    The  record  proceeds  in  the  fol-  mandant   to   dower ;    second,   because    no 

lowing  manner ;  "  and  because  the    cogni-  place  in  England  was  alleged  for  a  venae ; 

zance    of  causes  of  this  kind   belongeth  to  and  thirdly,  because  it    concluded    to   the 

the  Ecclesiastical  Court,  therefore  it  is  com-  country,  but  the  replication  was  held  suffi- 

manded  to bishop  of  — —  the  dio-  cient ;  the  first  point  was  given  up,  and  the 

cesan  of  the  said  place,  that  he,  convening  two  others    were  decided    against  the   de- 

before  him  those  who  ought  to  be  convened  fendant,  it  was  held,  that  a  marriage  in  a 

in  this  behalf,  do  diligently  inquire  into  the  foreign  country  was  properly  triable  by  a 

truth  of  the  fact,  and  what  he  shall   find  jury.    2  Hen.  Bla.   145  — Ilderton  v.  Ikler- 

thereon,  he  shall  make  appear  here  to  our  ton,  and  2  Saund.  44,  45,  in  notes. — 5  East, 

justices  at  Westminster,  by  his  letters  pa-  473. 

"     tent  and   writ  close.',     Then   follows    the  (n>)  See  Rast.  Ent.  230,  s.  9.— Rob.  Ent. 

writ  to  the  bishop,  reciting   the   pleadings  260. — 1  Bro.  Ent.  204.-— 2  Saund.  44,  5,  in 

and  issue,  and  the  parish  church  where  the  notes,  and  see  the  form  in  6  Bingh.  135. 

espousals  are  alleged  to  have  taken  place,  2  (x)  This  allegation   seems    unnecessary, 

Hen.  Bla.  149.  as  a  reconciliation  must  be  replied,  if  relied 

(«)  See  10  Wentw.  158.— Rast.  Ent.  228.  on,  2  Saund.  45,  n.  1. 
— Co.  Ent.  180.    This  replication  was  de- 
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And  the  said  A.  B.  &  E.  his  wife;  as  to  the  said  plea  of  the  said  C.    f&ocebd* 

D.  say,  that  they,  by  reason  of  any  thing  by  flie  said  C.  D.  in  that  plea  1N  l££UL 
above  alleged,  ought  not  to  be  barred  from  having  the  dower  of  the  said  BepUca- 

E.  of  the  said  one  undivided  moiety  of  the  said  tenements  and  premises  in  tion  that 
the  said  declaration  mentioned,  with  the  appurtenances,  by  the  endow-  she  did  not 
ment  of  the  said  F.  formerly  her  husband,  because  they  say  that  she  the  elope  ^' 
said  E.  in  the  life-time  of  the  said  F.  did  not  elope  from  the  said  F.  her 

said  husband,  nor  live  from  him  the  said  F.  in  adultery  with  the  said  A. 
B.  in  manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  plea  in 
that  behalf  alleged.  And  this  they  pray  may  be  inquired  of  by  the 
country,  &c. 

J,  H.  }      (#«•) — And  the  said  J.  H.  by  W.  G.  his  attorney,  comes,  ^«"  by 
ats.    >  and  as  to  one  acre  of  land,  with  the  appurtenances,  in  the  parish  ^  uJ^m 
J.  C.  )  of  W.  aforesaid,  part  of  the  said  thirty  acres  ef  land,  in  the  said  sole  tenan- 
demand  of  the  said  A.  mentioned,  and  whereof,  &c.  and  also  as  to  one  cy>> to  the 
acre,  and  the  half  of  another  acre  of  meadow,  with  the  appurtenances,  in  |J^IJ™ 
W.  aforesaid,  part  of  the  said  thirty  acres  of  meadow  in  the  said  demand  seisie  que 
of  the  said  A.  mentioned,  and  whereof,  &c.  says,  that  he  the  said  J.  H.  d°wer  > ta 
on  the  day  of  suing  forth  the  original  writ  of  the  said  A.  and  before  was,  du^1^ 
and  from  thence  hitherto  hath  been,  and  still  is,  sole  tenant  6f  the  said  one  of  non-ten- 
acre  of  land,  and  one  acre  and  an  half  of  meadow,  parcel,  &c.  without  ure»  m£ 
this  that  the  said  6.  T.  on  the  day  of  suing  forth  the  nrigtnal  writ  of  the  fngsThere^ 
said  A.  or  at  any  time  since,  had  any  thing  in  the  said  one  acre  of  land,  on  (z). 
and  one  acre  and  an  half  of  meadow,  parcel,  &c.  with  the  appurtenances. 

And  the  said  J.  H.  by  leave,  Ac.  further  says,  the  said  A.  ought  not  to  ^cond 
have  her  dower  thereof,  or  of  any  part  thereof,  of  the  endowment  of  the  p  ea' 
said  J.  C.  heretofore  her  husband ;  because  he  says,  that  he  the  said  J. 
C."  heretofore  the  husband  of  the  said  A.  neither  On  the  day  on  whioh  he 
espoused  the  said  A.  or  at  any  time  afterwards,  was  seised  *of  the  said  [  *1320] 
one  acre  of  land,  and  one  acre  and  an  half  of  meadow,  with  the  appurte- 
nances, or  of  any  part  thereof,  of  such  an  estate  whereby  he  could  endow 
the  said  A.  thereof;  and  this  he  is  vejuly  to  verify,  &c. 

And  as  to  the  residue  6f  the  said  lands  and  tenements  mentioned  in  the  Tbirdplea. 
said  demand  of  the  said  A.  and  whereof,  4c.  be  the  said  J.  H.  says, 
that  the  said  J.  H.  cannot  render  to  the  said  A.  her  dower  thereof,  or 
any  part  thereof;  because  he  saith,  that  hfe  the  said  J.  H.  is  not,  nor  on 
the  day  of  suing  forth  the  original  writ  of  the  said  A.  or  at  any  time  since 
has  been  tenant  thereof,  or  of  any  part  thereof,  as  of  freehold,  either  sole- 
ly or  jointly  with  the  said  G.  T.  and  this  he  is  ready  to  verify ;  wherefore 
as  to  the  said  residue  of  the  said' lands  and  tenements,  he'  prays  judgment 
of  the  said  writ,  &c. 

Upon  these  pleas,  Mr.  Warren  gave  the  following  opinion : — 

"  As  here  is  in  this  case  a  separate  tenancy,  there  ought  to  be  separata 

(y)  Bast.  Ent.  230.— 2  Sound.  45,  note  1.       (*)  See  Morg.  Free.  583. 
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proceed,   actions,  and  defendants  having  severally  pleaded  non-tenancy,  I  think  this 
dowei     acfc*on  ought  to  be  discontinued,  and  new  ones  brought  against  each  re- 
spective tenant." 

Issue,  Ace.       To  save  the  trouble  of  beginning  anew,  Mr.  H.'s  attorney  consented 
in  dower.    ^  ^^  ^  pjea^  an(j  ^e  attornies  being  agreed,  Mr.  W.  drew  the  fol- 
lowing issue,  &c. 

First,  the  declaration. 

Then  the  plea  of  defendant  T. 

And  the  said  J.  H.  by  W.  G.  his  attorney,  comes  and  says,  that  he  is 
not,  nor  on  the  day  of  suing  out  the  original  writ  of  the  said  A.  or  at  any 
time  after,  either  jointly  with  the  said  6.  T.  or  solely,  tenant  of  the  said 
premises,  in  the  said  demand  of  the  said  A.  mentioned,  or  of  any  part 
thereof,  and  this  he  is  ready  to  verify ;  whereof  he  prays  judgment  of  the 
said  writ,  and  that  the  same,  as  to  him  the  said  J.  H.  be  quashed,  &c. 

And  the  said  A.  says,  that  she  cannot  deny  the  matters  contained  in 
[  *1821]  the  said  plea  of  the  said  J,  H.  but  admits  the  *same  to  be  true  ;  therefore 
it  is  considered  by  the  justices  here,  that  the  said  writ,  as  to  the  said  J. 
H.  be  quashed,  &c.  and  the  said  A.  as  to  the  said  plea  of  the  said  G.  T. 
above  lastly  pleaded  in  bar,  says,  that  she,  by  any  thing  therein  alleged, 
ought  not  to  be  barred  from  recovering  of  her  dower  in  this  behalf  against 
the  said  G.  because  she  says,  that  she  the  said  A.  at  A.  in  the  county  of 
B.  at  and  in  the  parish  church  at  A.  aforesaid,  in  the  life-time  of  the  said 
J.  to  wit,  on,  &c.  was  coupled  with  die  said  J.  in  lawful  matrimony  ;  and 
this  she  is  ready  to  verify,  where,  when,-  and  in  what  manner  this  court 
here  shall  direct,  &c.  and  because  the  cognizance  of  this  matter  wholly 
belongs  to  the  Ecclesiastical  Court:  therefore  G.  D.  by  divine  permis- 
sion, bishop  of  E.  F.  diocesan  of  that  place,  is  commanded  that  calling 
together  before  him  such  as  in  this  behalf  ought  to  be  called,  he  diligently 
inquire  the  truth  of  the  premises,  and  what  he  shall  have  found  by  such 
inquiry,  he  make  appear  to  his  majesty's  justices  here,  in  three  weeks  from 
the  day  of  the  Holy  Trinity,  by  his  letters  patent  and  writ  close ;  and  as 
to  the  trial  of  the  issue  above  joined,  between  the  said  parties  to  be  tried 
by  the  country,  the  sheriff  is  commanded  that  he  cause  to  come  here  in 
three  weeks  from  the  day  of  the  Holy  Trinity,  twelve,  &c.  by  whom,  &c. 
and  who  neither,  &c.  to  recognize,  &c.  because  as  well,  &c.  the  same 
day  is  given  to  the  6aid  parties  here,  &c. 

Forms  <rf       See  form  of  issue*  award  qf  venire  jurata,  respite  of  jury,  and  other 
todoW?'  proceedings,  2  Sound.  330,  831.— 10  Wen&w.  159, 160.— 2  Saund.  45, 
in  the  notes. 

^stea,  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  mentioned, 

that  tlfe      before ,  chief  justice  of  our  lord  the  king,  of  the  Bench,  and  Sir , 

husband     one  other  of  the  justices  of  our  said  lord  the  king,  of  the  Bench,  justices 
died  seised,  0f  our  said  lord  the  king,  assigned  to  take  the  assizes  in  the  county  of 
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according  to  the  form  of  the  Statute,  &c.  comes  as  well  the  trithin-men-  proceed- 
tioned  P.  D.,  widow,  as  the  within  named  *B.  D.  by  her  attorney,  with-    IW0S  IK 

in-mentioned,  and  the  jurors  of  the  jury,  whereof  mention  is  within  made,      ' 

being  summoned,  some  of  them,  that  is  to  say,  J.  B.,  J.  G.  junior,  J.  and  stating 
G.,  E.  O.,  R.  H.,  J.  F.,  W.  W.,  and  W.  J.  come  and  are  sworn  upon  Jj^jJJ? 
that  jury ;  and  because  the  residue  of  the  jurors  of  the  same  jury  do  not  tate,  and 
appear,  therefore  others  oiq^he  bye-standers  being  chosen  by  the  sheriff  of  finding 
the  county  aforesaid,  at  the  request  of  the  said  F.  D.  and  by  the  com-  ^costs 
mand  of  the  said  justices,  are  appointed  anew,  whose  names  are  annexed  (fl). 
to  the  within  written  panel,  according  to  the  form  of  the  Statute  in  such  Tales. 
case  made  and  provided ;  which  said  jurors  so  appointed  anew,  that  is  to 
say,  H.  A.,  R.  K.,  J.  M.,  and  G.  W.  being  called  likewise,  come, 
who,  together  with  the  said  other  jurors  before  impaneled  and  sworn,  being 
chosen,  tried  and  sworn  to  speak  the  truth  of  the  matters  within  contain- 
ed, say,  upon  their  oath,  that  the  within-named  E.  D.  heretofore 'the  hus- 
band of  the  said  F.  D.  was,  on  the  day  in  Which  he  married  the  said  F. 
D.  and  after,  seised  of  such  estate  of  and  in  the  within-mentioned  manors, 
tenements,  and  rents,  with  the  appurtenances,  and  advowson  within-men- 
tioned, that  he  could  endow  the  said  F.  D.  thereof  as  the  said  F.  D.  has 
withm   alleged.    And   the  jurors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  the  said  F.  D.  being  so  as  aforesaid  seised  of  such  estate, 
of  and  in  the  within  mentioned  manors,  tenements,  and  retats,  with  the 

appurtenances  and  advowson  aforesaid,  died  so  seised  thereof  on  the  < 

day  of ,  in  the  — '—  year  of  the  reign,  &c.  and  that  the  said  manors, 

tenements,  and  rents  aforesaid,  with  the  appurtenances  and  advowson 
aforesaid,  are  worth  by  the  year  in  all  issues,  besides  reprises,  £ — ,  and 
they  assess  the  damages  of  the  said  F.  D.  en  occasion  of  the  detention  of 
her  said  dower,  over 'and  abofe  the  daid  value,  and  over  and  above  her 
costs  and  charges  by  her  about  her  suit  in  this  behalf  expended,  to  £ — , 
and  for  those  costs  and  charges  to  40s.    Therefore,  &c.  * 

[To  the  end  of  the  postea,  as  supra,  and  then  proceed  as  follows:'] —  Judgment 
Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the  J^JJJJl 
said  C.  D.  as  well  her  seisin  of  a  third  part  of  the  said  manors,  tene-  cover  seg- 
ments, and  rents,  with  *tfae  appurtenances,  and  of  the  advowson  aforesaid,  sin<Jfaw 
to  hold  to  her  in  severalty  by  metes  and  bounds,  to  the  value  of  a  third  onhe^re- 
part  of  the  said  manors,  tenements,  and  rents,  with  the  appurtenances  and  mises,  and 
advowson  aforesaid,  from  the  time  of  the  death  of  the  said  E.  B.  here-  for  dama- 
tofore  her  husband,  which  srfid  value;  from  the  time  of  the  death  of  the  by  jury1 
said  E.  B.  heretofore  her  husband,  amounts  to  £475,  and  her  damages  and  costs 
aforesaid  to  £14,  by  the  jurors  aforesaid,  in  form  aforesaid  assessed,  and  C*LQOQ1 
also  £41  for  her  said  costs  and  charges  by  the  court  here  adjudged  of  L  *132pj 
increase  to  the  said  A.  B.  and  with  her  assent,  which  said  value  and 
damages  in  the  whole  amount  to  £580,  and  the  said  B.  in  mercy, 

(a)  See  forms,  2  Sannd.  331.  See  an-  recovery  of  damages  and  costs  in  general, 
other  form  finding  as  to  part,  that  the  de-  see  2  Saund.  45,  in  note. — 2  Sel.  Prac.  1st 
ceased  husband  was  seised  at  the  time  of  the  edit.  203,  4 ;  2d  edit.  209. 10. 
marriage,  but  not  that  he  died  seised,  and  (b)  See  form,  2  Sauna.  43.  in  motes,  and 
as  to  the  residue  of  the  tenements,  thai  the  332.  As  to  the  judgment  in  dower  in  gene- 
husband  was  not  seised  at  any  time  during  ral,  see  Com.  Dig.  Pleader,  2  Y,  19. — 2  Sel. 
the  coverture,  10  Wentw.  160.    As  to  the  Prac  1st  edit.  301 ;  2d  edit.  207  to  212. 
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proceed-   &c.  (<?)  whereof  £48  10*.  are  assigned  to  T.  R.  esq.  clerk  of  our  lord 
wos      the  king. 

IN  DOWER.  ■"**©• 

Judgment       Therefore  it  is  considered,  that  the  said  S.  do  recover  against  the  said 

u^foTde-  '•  ^er  8618^a  °^  ^e  B^  ^"^  Part  °^  ^G  8a^   ^ree  me80aages>  tWO  WOrfc 

mandaut    houses,  one  garden,  and  two  back  sides,  with  the  appurtenances,  parcel 
for  seisin,   0f  the  tenements  within  specified,  whereof,  &c^o  hold  to  her  in  severalty 
dunages    by  metes  and  bounds,  and  the  said  J.  in  mercy,  &c.  and  hereupon  the 
were  found  said  S.  prays  a  writ  of  our  lord  the  king  to  be  directed  to  the  sheriff  of 
by  jury (d).  the  county  aforesaid,  to  cause  her  to  have  full  seisin  of  the  said  third  part 
of  the  8a,id  three  messuages,  two  work-houses,  one  garden,  and  two  back 
sides,  with  the  appurtenances,  parcel,  &c.  and  it  is  granted  to  her,  return- 
able here  on,  &c. 

Writ  of  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 

habere  fa-  Great  Britain  and  Ireland  king,  defender  of  the  Faith.  To  the  sheriff  of 
•wmTfthe  E886**  greeting: — Whereas  A.  B.  widow,  who  was  the  wife  of  E.  B. 
recovered  deceased,  hath  lately  in  our  court,  before  Sir  J.  E.  knt.  and  his  com* 
dower  by  panions,  our  justices  of  the  Bench  at  Westminster,  by  our  writ  of  dower, 
without  whereof  she  bath  nothing,  and  by  the  judgments  the  said  court  recovered 
damages  against  G.  D.  her  seisin  of  the  third  part  of  [three  messuages,  two  work- 
'?)•  houses,  one  garden,  and  two  *back  sides,]  with  the  appurtenances,  in  the 

"1324]  pari8n  of -,  in  your  county,  as  the  dower  of  her  the  said  A.  B.  of  the 

endowment  of  the  said  E.  B.  her  late  husband,  whereof  the  said  C.  D. 
is  convicted,  as  by  the  record  and  proceedings  thereof  remaining  in  our 
said  court  of  the  bench  at  Westminster  aforesaid,  more  fully  appears. 
Therefore  we  command  you,  that  you,  without  delay,  deliver  to  the  said 
A.  B.  seisin  of  the  said  third  part  of  the  said  three  messuages,  two  work- 
houses, one  garden,  and  two  back  sides,  with  the  appurtenances,  to  hold 
to  her  im  severalty  by  mejbes  and  bounds,  according  to  the  force,  form, 
and  effect  of  the  said  recovery,  and  how  you  shall  execute  this  our  writ, 

certify  to  our  justices  at  Westminster,  on ,  returning  to  us  this  our 

writ.    Witness,  &c. 

Entry  of        And  the  said  G.  D.  by ,  his  attorney,  comes  and  says  nothing  in 

wf^^t  bar  or  preclusion  of  the  said  action  of  the  said  A.  B.  whereby  the  said 
suggestion  A.  B.  remains  undefended  therein  against  the  said  G.  D.  Therefore  it  is 
that  bus-  considered,  that  the  said  A.  B«  recover  against  the  said  G.  D.  her  seisin 
bandied  Qf  ^Q  ^-^  ^^  a^ove  demanded,  with  the  appurtenances,  to  be  held  by 
award  of  her  in  severalty  by  metes  and  bounds,  and  the  said  C.  D.  in  mercy,  ic. 
writ  of  sei-  And  thereupon  the  said  A.  B.  says,  that  E.  B.  her  late  husband,  on,  &c. 
quiry  of"1  died  seised  of  the  tenements  aforesaid  with  die  appurtenances,  in  his  de- 
damages,  mesne  as  of  fee,  and  prays  a  writ  of  our  said  lord  the  king,  to  be  directed 
and  sher-  to  the  sheriff  of  the  said  county  of  B.  as  well  to  give  her  foil  seisin  of  the 
turn  'and  third  part  aforesaid,  with  the  appurtenances,  to  be  held  by  her  in  severalty 

(c)  See  2  Bro.  C.  G.  620.  covered,  the  writ  may  also  direct  the  sheriff 

w      "     "~      

rac 

.Jeai 

>98/ 


t)  See  form,  10  Wentw.  161,  and  SeL  to  levy  them,  as  in  writs  of  habere  ft 

Prac.  1st  edit.  303 ;  2d  edit.  209. — Com.  Dig.  possessionem  in  ejectment,  see  Tidd's  Forms, 

Pleader,  5  Y.  19.  4th  edit.  260,   1,  2.    See  form  of  a  writ  of 

[e)  See  form,  10  Wentw.  161. — Lil.  £nt.  capias  ad  satisfadmdum,   for   damages  in 

If  damages  and  costs  have  been  re-  dower,  Lil.  Ent.  545. 
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by  metes  {tad  bounds,  as  to  inquire  of  the  damages,  and  it  is  granted  to   procbsd- 
her  returnable  here  on,  &c.    At  whioh  day  here  comes  the  said  A.  B.     ^E™ 

by  her  attorney,  and  the  said  sheriff,  to  wit,  J.  W.  esq.  now  returns  that      ' 

he,  by  virtue  of  the  said  writ  to  him  directed,  on  the day  of  — —  final  judg- 

last  past,  did  cause  tjte  said  A.  B*  to  have  full  seisin  of  the  third  part  of  {J^eon 
the  tenements  aforesaid,  with  the  appurtenances,  that  is  to  say,  of  one  (/). 
messuage,  &e.     [Here  demnhe  the  premise*  delivered  by  the  sheriff  to  the 
demandant,  and  %n  whoseQcupation  they  are  according  to  .the  description 
of  the  recital]  to  hold  the  *same  to  the  said  A.  B.  in  severalty  by  metes  [  T.325] 
and  bounds,  for  and  in  the  name  of  the  whole  dowry  of  the  said  A.  B.  of 
the  tenements  aforesaft,  with  the  appurtenances,  happening  to  her  by  the 
death  of  the  said  E.  B.  her  late  husband,  as  by  the  said  writ  he  was  com- 
manded, &c.    The  said  sheriff  also  returns  here   a  certain   inquisition 

taken  before  him  at  the  hofge  of  ,  at ,  in  the  said  county,  the 

day  of last  *past,  by  the  oath  of  twelve,  &c.   by  virtue  of  the 

■writ  aforesaid  taken,  by  which  it  is  found  that  the  said  E.  B.  heretofore 

the  husband  of  the  said  A.  B.  in  the  said  writ  named,  on  the day 

of ,  in4he  year  of  our  Lord ,  died  seised  of  and  in  the  said  ten- 

«mentS|  with  the  appurtenances,  in  the  said  writ  specified,  in  his  demesne 
as  of  fee,  and  that  the  saii  tenements,  with  the  appurtenances,  are  of  the 
clear  yearly  value  in.  all  issues  beyond  reprises  of  £300,  and  that  three 
years  are  elapsed  from  tBe  leath  of  the  said  E.  B.  until  the  suing  out  of 
the  said  inquisition,  and  that  the  said  A.  B.  has  sustained  damages  by 
reason  of  the  detaining  of  the  said  dower  beyond  the  value  aforesaid,  and  ' 
also  over  and  above  her  costs  and  charges  by  her  about  her  suit  in  this 
behalf  expended,  to  £80,  and  for  those  costs  and  charges  to  40a.  There-  Final 
Core  it  is  considered,  that  the  said  A.  B.  recover  against  the  said  C.  D.  Jud?ment* 
as  well  the.  value  of  the  third  part  of  the  tenements  aforesaid,  with  the 
appurtenances,  from  the  time  of  the  death  of  the  said  E.  B»  her  late  bus- 
band,  until  the  suing  out  of  the  said  inquisition,  which  said  value,  amounts 
to  £300,  and  her  damages  aforesaid  to  £82,  by  the. inquisition  aforesaid, 
in  form  aforesaid  found,  and  also  £100  10*.  by  the  court  here  adjudged  of 
increase  to  the  said  A.  B.  at  her  request,  for  her  costs  and  charges  afore* 
said,  which  raid  value  and  damages  in  the  whole  amount  to  £482  10a.,  &c. 

William  the  Fourth,  &c.   to  the  sheriff  of  Essex,  greeting :  Whereas  ^t  of 

A.  B.  widow,  who  was  the  wife  of  E.  B.  lately  in  our  court  before ^qriryof 

lord  ,  and  his  companions,  our  justice  at  Westminster,  recovered  damages 

her  seisin  against  C.  D.   of  the  third  part  of  [one  messuage,  one  stable,  after  J"d£~ 
15  acres  of  land,  15  acres  of  meadow  land,  and  15  acres  pf  pasture  land,]  defauitL). 
with  the  appurtenances,  in  the  parish  of  T.  in  your  'county  as  her  dower,  [•1326  j 
of  the  endowment  of  the  said  E.  B.  her  late  husband,  by  our  writ  of  dow- 
er, whereof  she  hath  nothing,  as  by  the  record  and  process  thereof  now  re- 
maining in   our  said   court,   appears  to  us  of  record ;  therefore  we  com- 
mand you,  that  without  delay  you  cau^e  the  said  A.  B.  to  have  her  full 
seisin  of  the  said  third  part  with  the  appurtenances,  to  hold  to  her  in 

(/)  See  form,  2  Saund.  Rep.  45,  note  4  j  (g)  See*  another  form,  10  Wentw.  162. 

and  1  Rich.  Prac.  C.  P.  4th  edit.  435,  436,  Thesaurus  Brevium,  139.— Clift.  Ent.  301, 

437.— Morg.  Prec*  586 ;  and  see  a  form  of  302.— Booth,  168.— 2  Sell.  Prac.    1st  edk. 

judgment  where  defendant  confesses  right  to  303,  &c.  j  2d  edit.  209,  &c. ;  and  2  Saund. 

dower,  1  Rich,  a  P.  4th  edit.  437  to  469.  45,  note  4. 
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rR0CEED    severalty  by  metes  and  bounds,  and  bow  you  shall  have  execrated  this  writ 

make  known  to  our  justices  at  Westminster,  on ;  we  commanded  you 

also,  that  byihe  oath  of  good  and  lawful  men  of  your  bailiwick,  yon  dili- 
gently inquire  of  the  said  E.  B.  the  late  husband  of  the  said  A.  B.  died 
seised  of  the  said  tenements  with  the  abpurtenances  in  fee-simple  or  fee- 
tail,  and  if  by  that  inquisition  you  shall  have  bo  found  them  by  their  oath, 
that  you  diligently  inquire  how  long  time  has  |tesedTrom  the  time  of  the 
death  of  the  said  E.  B.  and  how  much  the  saSPtenements  with  the  appur- 
tenances are  worth  by  the  year,  in  all  issues  beytrod  reprises,  according  to 
their  true  value,  and  what  damages  the  said  A.  1^  hath  sustained  as  well 
by  occasion  of  the  detention  of  her  said  dower  beyond  the  said  value,  as 
for  her  costs  and  charges  by  her  about  her  suit  in  this  behalf  expended, 
and  the  inquisition  which  you  shall  have  thereupon  made,  make  known  to 
our  said  justices  at  the  said  time  under  your  Jeal,  and  the  seal  of  those  by 
whose  oath  you  shall  have  made  that  inquisiti^  and  this  writ.  Wit- 
ness,   lord ,  at  Westminster,  this  — — 'day  of . ,  in  the 

year  of  our  reign. 


» 


»* . 
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Writ  of  in-  The  king,  to  the  sheriff  of  the  county  of  Devon,  greeting : — Command 
th/hSrof  Thomasin  Baker,  that  justly,  &c.  she  render  to  J.  E.  [1  barn,  1  lintray, 
these-  2  orchards,  20  acres  of  arable  land,  20  acres  of  meadow  land,  20  acres 
minder-    ^  pasture  iand,  and  twenty  acres  of  other  land, J  with  the  appurtenances, 

^mtru?11  called in  the  parish  of in  the  county  of  Devon  aforesaid,  which 

sion  alter    he  claims  to  be  his  right  and  inheritance,  and  into  which  the  feaid  Thorn- 

fenant°f  a8*n  ^a^er  ***&  not  en*ry>  but  *fter.  &e  intrusion  which  John  Baker  made 
life  (A),  into  it,  after  the  death  of  Mary  his  wife,  formerly  called  Mxff  Bgatfill,  to 
whom  Jane  Boatfill  being  seised  thereof  in  her  demesne  as  of  fee,  devised 
the  same  for  the  life  of  her  the  said  Mary,  and  from  and  lifter  the  death  of 
the  said  Mary,  to  Mr.  E.  since  deceased,  and  his  heirs  forever,  and  the 
heir  of  which  said '  Mr.  E.  the  said  Jl  E.  is,  and  which,  after  the  death 
of  the  aforesaid  Mary  Boatfill,  ought  to  revert  to  the  aforesaid  J.  E.  as 
he  satth,  and  whereof  he  complains,  &c.  and  unless,  &c. 

Declare-    jfo  Common  Pleas.  Term,  1  W&.  4. 

cmby heir  Devonshire  (to  wit.)  J.  E.  by  J.  H.  his  attorney,  demands  against 
of  remain-  Thomadin  Baker,  [1  barn,  1  lintray,  2  orchards,  20  a<5res  of  arable  land, 
der-man,  20  acres  of  meadow  land,  20  acres  of  pasture  land,  and  20  acres  of  other 
trasionaf-  ImmI,]  with  the  appurtenances,  called in  the  parish  of  — —  in  the 

ter  death  # 

of  tenant        (h)  These  were   the  proceedings   in   the  &c.  see  the  directions  relative  to  Proceed- 

for  life  (*).  case  of  Eastman  v.  Baker,  1  Taunt.  174.  ings  in  dower,  ante,  1312,  13. — See  1  Jac 

Judgment  was  given  for  the  demandant,  see  &. Walk,  552;  but  see  Id.  557. — 1  Marsh. 

Sooth  on  Real  Actions,  181, 190,  1,  2,  book  509.-6  Taunt.  263.    ■ 
iii.  ch.  iv.  &  ix.— F.  N.  B.  263.— Rast.  Ent.       (t)  See  the  note  to  the  writ,  supra.— 

515.— Reg.  Brev.  235.    As  to  the  summons,  Booth  on  Real  Actions.  192.— 1  Taunt.  174. 
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county  of which  he  claims  to  be  his  right  and  inheritance,  by  writ  of  f&ocesd- 

---  -  --  -  -__-._     IMGS  w 

lOTRtSlONt 


oar  lord  the  king  of  intrusion,  and  thereupon  he  says,  that  Jane  Boatfill,    INGS  w 


now  deceased,  was  in  her  life-time,  and  at  the  time  of  her  making  of  her 

last  will  and  testament,  and  of  her  decease  as  herein  mentioned,  seised- of 

the  said  'tenements,  with  the  appurtenances,  in  her  demesne  as  of  fee  [*1331] 

and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George  the  second, 

late  long  of  Great  fJrita^^within  50  years-now  last  past  (&),  by  taking 

the  esplees  thereof,  to  tHr  value,  &c.  and  being  so  seised  thereof,  the 

said  Jane  Boatfill,  heretofore,  to  wit,  on  the day  of in  the  year 

of  our  Lord  — — in  the  parish  aforesaid,  in  the  county  aforesaid,  duly 
made  and  published  her  last  will  and- testament  in  writing,  bearing  date 
the  day  and  year  fast  aforesaid,  and  signed  by  her  the  said  Jane  Boatfill, 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
thereby  gave  an(J  devised  tbp  said  tenements,  with  the  appurtenances,  to 
Mary  Baker,  fbrmerlyfklled  Mary  Boatfill,  for  the  term  of  her  natural 
life,  and  from  and  alter  the  decease  of  the  said  Mary  Baker,  she  the  said 
Jane  Boatfill,  by  her  said  last  will  and  testament,  gave  and  derised  the 
said  tenements,  with  the  appurtenances,  to  W.  E.  and  his  heirs  forever : 
And  thf  said  J.  E.  furtheraaj^th,  that  afterwards,  to  wit,  on  the  —  day 

of in  the  year  last  Sftresaid,  in,  &c.  aforesaid,  the  said  Jane  Boatfill 

died  so  seised,  of  and,  in  the  aaid  tenements,  with  the  appurtenances,  with- 
out revoking  or  altering  iiei*said  will,  with  respect  to  the  said  devises ; 
-whereupon  and  whereby,  and  undo*  ancf  by  virtue  of  the  said  last  will  and 
testament  of  the  said  Jane  Boatfill,  the  said  Mary  Baker  then  and  there 
became  and  was  seised  of  and  in  the  said  tenements,  with  the  appurtenan- 
ces, for  the  term  of  her  natural  life,  and -the  said  W.  E.  also  thereby  then 
and  there  became  and  was  seised  of  the  reversion,  of  and  in  the  said  ten- 
ements, with  the  appurtenances,  in  his  demesne  (I)  as  of*  fee*  expectant  on 
the  decease  of  the  said  Mary  Baker :  And  the  said  John  further  saith, 
that  afterwards,  and  during  the  life  of  the  said  Mary  Baker,  to  wit,  on 

the day  of in  the  year  of  our  Lord  — —  the  said  W.  E.  died 

intestate,  and  so  seised  in  bis  demesne  (0  as  of  fee,  of  and  in  the  said  re- 
version of  and  in  the  said  tenements,  with  the  appurtenances,  expectant 
on  the  death  of  the  said  Mary  Baker  as  aforesaid,  to  wit,  at,  &c.  afore- 
said,«ana  thereupon  the  said  reversion,  so  expectant  as  aforesaid,  then 
and  there  descended  and  came  to  the  said  John,  and  he  the  said  John 
then  and  there  became  seised  in  his  'demesne  as  of  fee,  of  and  in  the  [  *1332] 
same,  as  the  said  John's  eldest  brother,  and  heir  at  law  of  the  said  W.  & 
deceased  :  And  the  said  John  further  saith,.  that  afterwards,  and  within 
30  year*  next  before  the  commencement  of  this  suit,  to  wit,  on  the  — —  day 

of in  the  year  of  our  Lord at,  &c.  aforesaid,  she  the  said  Mary 

Baker  died  so  seised  of  her  said  estate  for  life,  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  and  thereupon  the  same  tenements,  with 
the  appurtenances,  then  and  there  came  to  and  reverted,  to  the  said  John, 
as  eldest  brother,  and  heir  of  the  said  W.  E.  devisee  in  fee  of  the  said 
tenements,  with  the  appurtenances,  ag  aforesaid,  and  into  which  the  said 
Thomasin  Baker  hath  not  entry :  but  after  the  intrusion  which  John  Bait- 
er made  into  the  send  tenement*,  with  the  appurtenances,  after  the  de>- 

(k)  You  must  count .  on  the  actual  seisin        (/)  Should   not   the   words  "  in   his   de- 
ofi  the  ancestor y  and  not  of  the  tenant  for  life,    mense."  he  omitted  ? 
1  Jac.  &  Walk.  557.  ^ 
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proceed-    cease  of  the  said  Mary  Baker,  formerly  called  Mary  Boatfll,  (wi)  and 
inos  m    (;|ierefore  the  said  John  brings  his  suit,  &c 

INTRUSION.  °  7 

Fleas ;  first     Baker      } 

JaneBoat-      at8,       \     ^n(*  ^e  *"*  Thomasin,  by  Thomas  Smith,  her  attorney, 
fiu^seisin"  Eastman.  )  comes  and  defends  her  right  when,  &c.  and  says,  that  the  said 
Jane  Boatfill  did  not  die  seised  of  and  in  A||said*tenements,  with  the 
appurtenances,  in  her  demesne,  as  of  fee  anVmght,  in  manner  and  form 
as  the  said  John  Eastman  hath  above  in  his  said  count  alleged,  and  of  this 
that°fcnds   ^  Puts  ^er8e^  uP°n  the  country.     And  for  a  further  piea  in  this  behalf, 
did  not  de-  she  the  said  Thomasin,  by  leave  of  the  court  here  to  her  granted,  accord- 
scend  in     fog  to  the  form  of  the  Statute  in  such  case  made  and  provided,  says,  thai 
nw  Se*-    ^e  "^  ^°'ln  Eastman  ought  not,  by  reason  of  any  thing  above  alleged, 
ed.       °     to  have  and  maintain  his  aforesaid*  action  againsLher,  because  she  says, 
that  upon  the  death  of  the  said  Jane  Boatfill,  c(p  John  Baker,  the  hus- 
band of  the  said  Mary  Baker,  and  the  said  Mary  Baker,  in  right  of  the 
said  Mary  Baker,  became  and  were  seised  of  and  in  the  said  tenements, 
with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  %nd  the  heirs 
of  the  said  Mary  Baker,,  to  wit,  at,  &c.  aforesaid,  without  this,  tfcat  upon 
the  death  of  the  said  Jane  Boatfill,  the  said  Mary  Baker,  tinder  and  by 
virtue  of  the  said  last  will  and  testament  of  the  yud  Mary  Boatfill,  became 
and  was  seised  of  and  in  the  said  tenements,  with  the  appurtenances,  for 
the  term  of  her  natural  life ;  and  the  said  William  Eastman  also  thereby 
[  1333]  then  and  there  became  and  *was  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on 
the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the  said  John 
Eastman  hath  above  alleged,  and  this  she  is  ready  to  verify ;  wherefore 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintain 
Third  plea,  bis  aforesaid  action  against  her.    And  for  a  further  plea  in  tins  behalf, 
that  on  the  she  the  said  Thomasin,  by  leave  of  the  court  here  for  this  purpose  grant- 
JaneBoat-  e<*>  accor^ng  to  the  form  of  the  statute  in  such  case  made  and  provided, 
fin,  one      says,  that  the  said  John  Eastman,  by  reason  of  any  thing  above  alleged, 
John  Baker  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  her, 
wife  be-     because  she  says,  that  upon  the  death  of  the  said  Jane  Boatfill,  qne  John 
came  seis-  Baker,  the  husband  of  the  said  Mary  Baker,  and  the  said  Mary  Baker, 
ed  in  fee.    hi8  wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  and 
in  the  said  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee, 
to  them  and  the  heirs  of  the  said  Mary  Baker,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  this  she  is  ready  to  verify ;  wherefore 
she  pray 8  judgment  if  the  said  John  Eastmtfn.  ought  to  have  and  maintain 
Fourth,      his  aforesaid  action  thereof  against  her.    And  for  a  further  plea  in  this 
that,  on      behalf,  she  the  said  Thomasin,  by  leave  of  the  court  here  to  her  for  this 
of^Jane^    P^P086  gnmted,  -according  to  the  form  of  the  Statute  in  such  case  made 
Boatfiili,     *nd  provided,  says,  that  the  said  John  Eastman  ought  not,  by  reason  of 
Mary  Ba-   any  thing  by  him  above  alleged,  to  have  and  maintain  his  aforesaid  action 
johnUBa-er  ^ereo^  against  her,  because  she  says  that  before  the  said  Jane  Boatfill 

leer's  will,   had  any  thing  in  the  same   tenements,  that  is  to  say,  on  the day 

became      of    ■       in  the  year  of  our  Lord  - —  at,  &c.  aforesaid,  John  Boatfill,  the 
thepremi-  ^at^er  °f  ^e  8a^  ^ane  Boatfill,  was  seised  of  the  same  tenements,  with 


ses,  and 


(m)  See  Booth  on  Real  Actions,  195. 
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the  appurtenances,  in  his  demesne  as  of  fee  sad  right,  by  taking  the  es-  pbocxid- 

-  -   -  .    -  -  -  _  Ijrog  IW 
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plees  thereof  to  the  value,  &c. ;  and  being  so  seised,  he  the  said  John    IHOS  Iir 


out 


Boatfill,  heretofore,  to  wit,  on,  &o.  last  aforesaid,  duly  made  and  pub-  William 
listed  his  lfetsi  will  in  writing,  bearing  date  the  same  day  and  year  afore-  Eastman 
said,  duly  executed  and  attested  to  pass  real  estates,  and  thereby  devised  of  the  re- 
as follows,  to  wit,  "I  also  give,  &c."  [The  will  wo*  set  oat  as  in  I  J™^ 
Taunt.  174,  5.]     And  jJp  said  Thomasin  further  says,  that  the  said  on  the 

John  Boatfill  afterwards,  W  wit,  on  the day  of in  the  year  last  <*«**&  of 

aforesaid,  in,  &e.  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  ^^&U 
with  the  appurtenances,  without  revoking  or  altering  his  said  wiH ;  'where-  setting  \ 
upon,  and  under  and  by  virtue  of  the  said  last-mentioned  will,  the  said  the  ™> 
John  Boatfill  then  and  there  became  and  was  seised  of  the  same  tenements,  p*  904:1 
with  the  appurtenances,  according  to  the  same  will ;  and  being  so  seised  L  J 

thereof,  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on  the day 

of in  the  year  of  our  Lord at,  &c.  aforesaid,  died,  without  ever 

having  been  married,  and  without  issuo,  in  the  life-time  of  her  said  moth- 
er,  then  Mary  Baker ;  whereupon,  and  under  and  by  virtue  of  the  said 
will  of  the  £aid  John  Boatfill,  John  Baker,  and  the  said  Mary  Baker,  his 
wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the 
same  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to 
wit,  to  them  and  the  heirq  of  the  said  Mary :  and  the  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof  in  right  of  the  said  Mary  as  afore- 
said, she  the  said  Mary  afterwards,  to  wit,  on  the day  of in  the 

year  of  our  Lord at,  &o.  aforesaid,  died  so  seised  thereof  as  afore- 
said, without  having  had  any  issue  by  her  said  husband  John  Baker, 
whereupon  the  said  tenements,  with  the  appurtenances,  descended  and 
came  to  Elizabeth  Hill,  the  only  sister  and  heir  of  the  said  Mary,  who 
thereupon  then  and  there  became  and  was  seised  thereof  in  her  demesne 
as  of  fee ;  and  being  so  seised,  she  the  said  Elizabeth,  afterwards,  to  wit, 

on  the day  of in  the  year  of  our  Lord at,  &c.  aforesaid, 

enfeoffed  the  said  John  Baker  of  the  same  tenements,  with  the  appurte- 
nances, to  have  and  to  hold  the  same,  with  the  appurtenances,  to  him  the 
said  John  Baker  and  his  heirs ;  whereupon  the  said  John  Baker  became 
and  was  seised  thereof  in  his  demesne  as  of  fee ;  and  being  so  seised 
thereof,  he  the  said  John  Baker,  afterwards,  to  wit,  on,  &c.  at,  &c.  afore- 
said, died  so  seised ;  whereupon  the  said  tenements,  with  the  appurte- 
nances, descended  and  came  to  John  Baker  the  younger,  the  only  son  and 
heir  of  the  said  John  Baker,  who  thereupon  became  and  was  seised  there- 
of in  his  demesne  as  of  fee  ;  and  being  so  sei&d  thereof,  he  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  dnly 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
same  day  and  year  last  aforesaid,  duly  executed  and  attested  to  pass  real 
estates,  and  thereby,  amongst  other  -things,  gave  and  devised  the  same 
tenements,  with  the  appurtehanoes,  to  the  said  Thomasin,  for  and  during 
the  term  ef  her  natural  life,  with  divers  remainders  over ;  and  the  said  John 
Baker  the  younger,  afterwards,  to  trit,  #on,  &c»  at,  Ac.  aforesaid,  in  the  [*1386] 
county  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the 
appurtenances,  without  revoking  or  altering  his  said  will,  whereby,  and  by 
virtue  thereof,  the  said  TBiomasin  became  and  was  and  yet  fa  seised  of  and 
in  the  same  tenements,  with  the  appurtenances,  for  the  term  of  her  natural 
life,  to  wit,  at,  &c.  aforesaid,  without  this,  that  upon  the  death  of  the  said 
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tease  of  the  said  Mary  Baker  y  formerly  called  Mary  Boatfill,  (in)  and 


PROCBED- 

.J!^!11!.   therefore  the  said  John  brings  his  suit,  &c. 


Fleas ;  first 
denial  of 
Jane  Boat- 
fill's  seisin. 


Second, 
that,  lands 
did  not  de- 
scend in 
the  man- 
ner alleg- 
ed. 


[ *1333] 


Third  plea, 
that  on  the 
death  of 
Jane  Boat- 
fill,  one 
John  Baker 
and  his 
wife  be- 
came seis- 
ed in  fee. 


Fourth, 
that,  on 
the  death 
of  Jane 
Boatfiill, 
Mary  Ba- 
ker, under 
John  Ba- 
ker's will, 
became 
seised  of 
the  premi- 
ses, and 


Baker      ) 

ate.  >  And  the  said  Thomasin,  by  Thomas  Smith,  her  attorney, 
Eastman.  )  comes  and  defends  her  right  when,  &c.  and  says,  that  the  said 
Jane  Boatfill  did  not  die  seised  of  and  in  Afesaid^enements,  with  the 
appurtenances,  in  her  demesne,  as  of  fee  anlKight,  in  manner  and  form 
as  the  said  John  Eastman  hath  above  in  his  said  count  alleged,  and  of  this 
she  puts  herself  upon  the  country.  And  for  a  further  piea  in  this  behalf, 
she  the  said  Thomasin,  by  leave  of  the  court  here  to  her  granted,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  says,  that 
the  said  John  Eastman  ought  not,  by  reason  of  any  thing  above  alleged, 
to  havB  and  maintain  his  aforesaid*  action  againsLher,  because  she  says, 
that  upon  the  death  of  the  said  Jane  Boatfill,  c(p  John  Baker,  the  hus- 
band of  the  said  Mary  Baker,  and  the  said  Mary  Bafcer,  in  right  of  the 
said  Mary  Baker,  became  and  were  seised  of  and  in  the  said  tenements, 
with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  %nd  the  heirs 
of  the  said  Mary  Baker,  to  wit,  at,  &c.  aforesaid,  without  this,  that  upon 
the  death  of  the  said  Jane  BoatfiU,  the  said  Mary  Baker,  under  and  by 
virtue  of  the  said  last  will  and  testament  of  the  yud  Mary  Boatfill,  became 
and  was  seised  of  and  in  the  said  tenements,  with  the  appurtenances,  for 
the  term  of  her  natural  life  ;  and  \he  said  William  Eastman  also  thereby 
then  and  there  became  and  *was  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on. 
the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the  said  John 
Eastman  hath  above  alleged,  and  this  she  is  ready  to  verify ;  wherefore 
she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintain 
his  aforesaid  action  against  her.  And  for  a  further  plea  in  this  behalf, 
she  the  said  Thomasin,  by  leave  of  the  court  here  for  this  purpose  grant- 
ed, according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
says,  that  the  said  John  Eastman,  by  reason  of  any  thing  above  alleged, 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  her, 
because  she  says,  that  upon  the  death  of  the  said  Jane  BoatfiU,  gne  John 
Baker,  the  husband  of  the  said  Mary  Baker,  and  the  said  Mary  Baker, 
his  wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  and 
in  the  said  tenements,  with  the  appurtenances,  in  their  demesne  aa  of  fee, 
to  them  and  the  heirs  of  the  s&id  Mary  Baker,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  and  this  she  is  ready  to  verify ;  wherefore 
she  pray 8  judgment  if  the  said  John  Eastman,  ought  to  have  and  maintain 
his  aforesaid  action  thereof  against  her.  And  for  a  further  plea  in  this 
behalf,  she  the  said  Thomasin,  by  leave  of  the  court  here  to  her  for  this 
purpose  granted,  -according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  says,  that  the  said  John  Eastman  ought  not,  by  reason  of 
any  thing  by  him  above  alleged,  to  have  and  maintain  his  aforesaid  action 
thereof  against  her,  because  she  says  that  before  the  said  Jane  Boatfill 

had  any  thing  in  the  same  tenements,  that  is  to  say,  on  the day 

of  ——  in  the  year  of  our  Lord  - —  at,  &c.  aforesaid,  John  Boatfill,  the 
father  of  the  said  Jane  Boatfill,  was  seised  of  the  same  tenements,  with 

(m)  See  Booth  on  Real  Actions,  195. 
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the  appurtenances,  in  his  demesne  as  of  fee  and  right,  by  taking  the  es-  fboobbd. 
plees  thereof  to  the  value,  &c. ;  and  being  so  seised,  he  the  said  John  J£^*K 
Boatfill,  horetofere,  to  wit,  on,  fee  last  aforesaid,  duly  made  and  pub-  WilliaJ 
lished  his  lksi  will  in  writing,  bearing  date  the  same  day  and  year  afore-  Eastman 
said,  duly  executed  and  attested  to  pass  real  estates,  and  thereby  devised  of  the  re- 
as  follows,  to  wit,  "I  also  give,  &c."  {The  will  was  set  out  as  in  1  ^^ 
Taunt  174,  5.]     And  jJp  said  Thomasin  further  says,  that  the  said  on  the 

John  Boatfill  afterwards,  W  wit,  on  the day  of in  the  year  last  dead*  of 

aforesaid,  in,  kc.  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  boatfill 
with  the  appurtenances,  without  revoking  or  altering  his  said  wiH ;  #where-  setting 'oat 
upon,  and  under  and  by  virtue  of  the  said  last-mentioned  will,  the  said  toe  ™l> 
John  Boatfill  then  and  there  became  and  was  seised  of  the  same  tenements,  f^'i  004,-1 
with  the  appurtenances,  according  to  the  same  will ;  and  being  so  seised  L  -" 

thereof,  she  the  said  Jane  Boatfill  afterwards,  to  wit,  on  the day 

of in  the  year  of  dur  Lord at,  kc.  aforesaid,  died,  without  ever 

having  been  married,  and  without  issue,  in  the  life-time  of  her  said  moth- 
er, then  Mary  Baker ;  whereupon,  and  under  and  by  virtue  of  the  said 
will  of  the  tfaid  John  Boatfill,  John  Baker,  and  the  said  Mary  Baker,  his 
wife,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the 
same  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to 
wit,  to  them  and  the  heirq  of  the  said  Mary :  and  the  said  John  Baker  and 
Mary  his  wife,  00  being  seised  thereof  in  right  of  the  said  Mary  as  afore- 
said, she  the  said  Mary  afterwards,  to  wit,  on  the day  of in  the 

year  of  our  Lord at,  &o.  aforesaid,  died  so  seised  thereof  as  afore- 
said, without  having  had  any  issue  by  her  said  husband  John  Baker, 
whereupon  the  said  tenements,  with  the  appurtenances,  descended  and 
came  to  Elizabeth  Hill,  the  only  sister  and  heir  of  the  Said  Mary,  who 
thereupon  then  and  there  became  and  was  seised  thereof  in  her  demesne 
as  of  fee ;  and  being  so  seised,  she  the  said  Elisabeth,  afterwards,  to  wit, 

on  the day  of in  the  year  of  our  Lord at,  kc.  aforesaid, 

enfeoffed  the  said  John  Baker  of  the  same  tenements,  with  the  appurte- 
nances, to  have  and  to  hold  the  same,  with  the  appurtenances,  to  him  the 
said  John  Baker  and  his  heirs ;  whereupon  the  said  John  Baker  became 
and  was  seised  thereof  in  hid  demesne  as  of  fee ;  and  being  so  seised 
thereof,  he  the  said  John  Baker,  afterwards,  to  wit,  on,  &c.  at,  kc.  afore- 
said, died  so  seised ;  whereupon  the  said  tenements,  with  the  appurte- 
nances, descended  and  came  to  John  Baker  the  younger,  the  only  son  and 
heir  of  the  said  John  Baker,  who  thereupon  became  and  was  seised  there- 
of in  his  demesne  as  of  fee  ;  and  being  so  Bei&d  thereof,  he  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  on,  kc.  at,  kc.  aforesaid,  duly 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
same  day  and  year  last  aforesaid,  duly  executed  and  attested  to  pass  real 
estates,  and  thereby,  amongst  other  things,  gave  and  devised  the  same 
tenements,  with  "the  appurtenances,  to  the  said  Thomasin,  for  and  during 
the  term  ef  her  natural  life,  with  divers  remainders  over ;  and  the  said  John 
Baker  the  younger,  afterwards,  to  wit,  *on,  fce«  at,  kc.  aforesaid,  in  the  [*1336] 
county  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the 
appurtenances,  without  revoking  or  altering  his  said  will,  whereby,  and  by 
virtue  thereof,  the  said  TBiornasin  became  and  was  and  yet  h  seised  of  and 
in  the  same  tenements,  with  the  appurtenances,  for  the  term  of  her  natural 
life,  to  wit,  at,  &c.  aforesaid,  without  this,  that  upon  the  death  of  the  said 

Vol.  in,  48 


1335  PROCEEDINGS  IN  INTRUSION. 

proceed  Jane  Boatflll,  the  said  Mary  Baker  under  and  by  virtue  of  the  said  last 
inos  in    ^yi  an(j  testament  of  the  said  Jane  Boatfill,  became  and  was  seised  of 

INTRUSION 

and  in  the  said  tenements,  with  the  appurtenances ;  and  die  said  William 
Eastman  also  thereby  then  and  there  became  and  was  seised  of  the  rever- 
sion of  and  in  the  said  tenements,  with  the  appurtenances,  in  his  demesne 
as  of  fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  manner 
and  form  as  the  said  John  Eastman  hath  above  alleged  ;  and  this  the  said 
Thomasin  is  ready  to  verify ;  wherefore  she  pays  judgment  if  the  said 

Fifth  plea   John  Eastman  ought  to  have  or  maintain  his  aforesaid  action  against  her. 

similar  And  for  a  further  plea  in  this  behalf,  she  the  said  Thomasin,  by  like  leave 
of  the  court  here,  for  this  purpose  granted,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  further  says,  that  the  said  John 
Eastman  ought  not,  by  reason  of  any  thing  by  him  above  alleged,  to  have 
and  maintain  his  aforesaid  action  against  her,  because  she  says,  that  before 
the  said  Jane  Boatfill  had  any  thing  in  the  same  tenements,  that  is  to  say, 

on  the  said day  of   ■        in  the  said  year  of  our  Lord at,  Ac. 

aforesaid,  John  Boatfill,  the  father  of  the  said  Jane  Boatfill,  was  seised 
of  the  same  tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee 
and  right,  by  taking  the  esplees  thereof  to  the  value,  &p. ;  and  being  so 
seised  thereof,  he  the  said  John  Boatfill,  heretofore,  to  wit,  on,  &c.  last 
aforesaid,  duly  ihade  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  same  day  and  year  last  aforesaid,  duly  executed  and  at- 
tested to  pass  real  estates,  and  thereby,  amongst  other  things,  devised  as 
follows,  to  wit,  "  I  also  give,"  &c.  [Here  the  will  was  set  forthJ] 
And  the  said  Thomasin  further  says,  that  the  said  John  Boatfill  afterwards, 

to  wit,  on  the  said day  of  - in  the  year  last  aforesaid,  at,  &e> 

aforesaid,  died  so  seised  of  and.  in  the  same  premises,  with  the  appurte- 
nances, without  altering  or  revoking  his  said  /will ;  whereupon,  and  under 
and  by  virtue  of  the  said  will,  the  said  Jane  Boatfill  then  and  there  became 

[  *1336]  &I|d  was  seised  of  the  same  tenements,  'with  the  appurtenances,  accord- 
ing to  the  same  will  ;.  and  being  so  seised  thereof,  she  the  said  Jane  Boat- 
fill  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  died  without  ever  having 
been  married,  and  without  issue,  in  the  life-time  of  her  said  mother  then 
Mary  Baker  ;  whereupon,  and  under  and  by  virtue  of  the  said  will  of  the 
said  John  Boatfill,  one  John  Baker,  and  the  said  Mary  Baker  his  wife, 
in  the  right  of  the  said  Mary  Baker,  became  and  were  seised  of  the  same 
tenements,  with  the  appurtenances,  in  their  demense  as  of  fee,  that  is  to 
say,  to  them  and  the  heirs  of  the  said  Mary ;  and  the  said  John  Baker  and 
Mary  his  wife,  so  being  seised  thereof,  in  right  of  the  said  Mary  as  afore- 
said, she  the  said  Mary  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
died  so  seised  thereof  as  aforesaid,  without  having  had  any  issue  by  her 
said  husband  John  Baker,  whereupon  the  said  tenements,  with  the  appur- 
tenances, descended  and  came  to  Elisabeth  HUl,  sp  the  only  sister  and 
heir  of  the  said  Mary,  who  thereupon  became  and  was  seised  thereof  in 
his  demesne  as  of  fee  ;  and  being  so  seised  thereof,  she  the  said  Elizabeth 
afterwards,  to  wit,  on,  &o.  at,  &c.  aforesaid,  enfeoffed  the  said  John 
Baker  of  the  same  tenements*  with  the  appurtenances,  to  have  and  to  hold 
the  same,  with  the  appurtenances,  to  him  the  said  John  Baker  and  his 
heirs,  whereupon  the  said  John  Baker  became  and  was  seised  thereof  in 
his  demesne  as  of  fee ;  and  being  so  seised  thereof,  he  the  said  John 
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afterwards,  to  wit,  on,  &c.  at  the  parish  aforesaid,  in  the  county  afcresaid,   proceed. 

-  -  -     -  -  . .     -  _  .     1Hog  llf 
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died,  whereupon  the  same  tenements,  with  thfe  appurtenances,  descended     IHG9  ,N 


and  came  to  John  Baker  the  younger,  the  only  son  and  heir  of  the  said 
John  Baker,  who  thereupon  then  and  there  became  and  was  seised  there- 
of in  his  demesne  as  of  fee ;  and  being  so  seised  thereof,  be  the  said  John 
Baker-  the  younger,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  duly 
made  aad  published  his  last  will  in  writing,  bearing  date  the  same'  day  and 
year  aforesaid,  duly  executed  and  attested  to"  pass  real  estates,  and  there- 
by, amongst  other  things,  gave  and  devised  the  same  tenements,  with  the 
appurtenanoes,  to  the  said  Thomasin,  for  and  during  the  term  of  her  nat- 
ural life,  with  divers  remainders  over ;  and  the  said  John  Baker  the 
younger,  afterwards,  to  wit,  on,  Ac.  at  the  parish  aforesaid,  in  the  County 
aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the  appurte- 
nances, without  revoking  his  said  will  and  testament,  whereby,  and  by  / 
virtue  thereof,  the  said  Thomasin  became,  and  was,  and  yet  is  seised  of 
and  in  the  same  tenements  with  the  appurtenances,  for  the  term  of  her 
natural  life,  to  wit,  at,  &c.  aforesaid,  and  this  the  toaid  Thomasin  is  ready 
to  verify  ;  wherefore  she  prays  judgment  if  the  said  John  Eastman  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  her. 

Eastman  ) 

v.       >     And  the  said  John,  as  to  the  said  plea  of  the  said  Thomasin,  Replica- 
Baker.  )  by  her  first  plea  above  pleaded,  and  #whereof  she  hath  put  JJJJ1^? 
herself  upon  the  country,  doth  the  like.    And  the  said  John,  as  to  the  uteri 
said  plea  of  the  said  Thomasin,  by  her  secondly  above  pleaded,  says,  f  *1337] 
that  he  the  said  John,  by  reason  of  any  thing  in  that  plea  above  alleged,  Second 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  {o^JJJJ* 
thereof  against  the  said  Thomasin,  because,  as  before,  he  says,  that  upon  plea,  re-as- 
the  death  of  the  said  Jane  Boatfill,  the  said  Mary  Baker,  under  and  by  sorting  de- 
virtue  of  the  said  last  will  and  testament  of  the  said  Jane  Boatfill,  did  be-  ™™      s 
oeme  and  was  seised  of  and  in  the  said  tenementsy  with  the  appurtenances, 
for  the  term  of  her  natural  life,  and  the  said  William  Eastman  also  thereby 
then  and  there  became  and  was  seised  of  the  reversion  of  and  in  the  same 
tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee,  expectant  on 
the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the  said  John 
Eastman  hath  above  in  his  said  count  in  that  behalf  alleged,  and  this  he 
prays  may  be  inquired  of  by  the  dountry,  &c.    And  the  said  John,  as  to  .Third  reP~ 
the  said  plea  of  the  said  Thomasin,  by  her  thirdly  above  pleaded,  says,  t^dea0, 
that  he  the  said  John,  .by  reason  of  any  thing  in  that  plea  alleged,  ought  re -assert-' 
aot  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  in&  df-  , 
against  her,  because  he  says,  that  upon  the  death  of  ihe  said  Jane  Boatfill,  ^e 
the  said  John  Baker,  the  husband  of  the  said  Mary  Baker,  and  the  said 
Mary  Baker  did  not  become,  nor  were  seised  of  and  im  the  said  tene- 
ments, with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  and 
the  heirs  of  the  said  Mary,  in  manner  and  form  as  the  said  Thomasin  hath 
above,  in  her  said  first  and  fourth  plea  in  that  behalf  alleged,  and  this  he 
the  said  John  also  prays  may  be  inquired  of  by  the  -country.    And  the  Fourth  re- 
said  John,  as  to  the  said  plea  of  the  said  Thomasin,  by  him  fourthly  above  j^Shp^^ 
pleaded,  says,  that  the  said  John,  by  reason  of  any  thing  by  the  said  re-assert- 
Thomasm  in  that  plea  alleged,  ought  not  to  'be  barred  from  having  and  in£dc- 
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rBocEBD-  maintaining  his  aforesaid  action  'thereof  against  her,  because  he  s^ya,  that 
UiGS  ™    the  said  Jane  Boatfill,  after  she  so  beeame  seised  as  aforesaid,  to  wit,  on, 
ntgEP810W*  &c.  aforesaid,  attained  the  fall  age  of  twentyone  years.    And  that  after- 
mandant's  wards,  to  wit,  on  the  said,  etc.  in  the  parish  aforesaid,  in  the  oounty 
tiUe*  aforesaid,  she  duly  made  and  published  her  said  last  will  and  testament, 

in  manner  and  form  as  he  the  said  John  Eastman  hath  in  has  said  count  in 
that  behalf  alleged,  and  this  he  the  said  John  Eastman  is  ready  to  verify ; 
wherefore  he  prays  judgment,  if  by  reason  of  any  thing  by  the  said  Thom- 
son, in  her  aforesaid  plea  alleged,  he  the  said  John  Eastman  ought  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  the 
Fifth  rep-    g^d  Thomaain.    And  the  said  John  Eastman,  as  to  the  said  plea  of  the 
fito*piea°  said  Thomasin,  by  her  lastly  above  pleaded,  says,  that  he,  by  reason  of 
re-assert-    any  thing  in  that  plea  alleged,  ought  not  to  be  barred  from  having  and 
ing  *e~  ,    maintaining  his  aforesaid  action  thereof  against  her,  because  he  aays,  that 
tote.     ' S  the  said  Jane  Boatfill,  after  she  so  became  seised  as  aforesaid,  to  wit, 
on,  &c.  at  the  parish  aforesaid,  in  the  county  aforesaid,  attained  the  full 
age  of  twenty-one  years,  and  that  afterwards,  to  wit,  on  the  .said,  &c.  in 
the  parish  aforesaid,  in  the  county  aforesaid,  she  duly  made  and  published 
her  said  last  will  and  testament  in  writing,  in  manner  and  form  as  he  the 
said  John  Eastman  hath  in  his  said  count  in  that  behalf  alleged,  and  this 
he  the  said  John  Eastman  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  he  ought  to  be  barred  from  having  and  maintaining  his.aforesaid  action 
thereof  against  the  said  Thomaain. 


[•1889]  "PROCEEDINGS  ON  WRITS  OF  ENTRY. 


Writ  of         William  the  Fourth,  &c.  to  the  sheriff  of  Northumberland,  greeting : 

^La(a)  Command  R-  C* that  J™*1?  and  without  delay  he  reader  to  M.  B.  widow, 
[two  messuages,  &c]  in  the  parish  of,  &c.  which  she  claims  to  be  her 
right  and  inheritance,  and  into  which  the  said  R.  G.  hath  not  entry  but 
after  the  disseisin,  winch  he  unjustly,  and  without  judgment,  made  there- 
of to  J.  F.  the  brother  of  her  the  said  M*  and  whose  heir  she  is,  within 
fifty  years  now  last  past  as  she  saith ;  and  unless  he  shall  do  so,  and  if  the 
said  M.  shall  give  you  security  to  prosecute  her  suit,  then  summon  by  good 
summoners  the  said  B.  C.  that  he  appear  before  our  justices  at  Westmin- 
ster, on to  show  why  he  will  not  do  it,  and  hare  you  there  the  sum- 

monexs  and  this  writ. — Witness,  &o/ 

Declara-         Northumberland  (to  wik) — M*  B.  widow,  by her  attorney,  de- 

tion  there-  man(j8  against  B.  G.  [two  messuages,  fcc]  with  the  appurtenances,  in, 
&e.  as  her  right  and  inheritance,  and  into  which  the  said  B.  G.  hath  not 
entry  but  by  the  disseisin,  which  he  unjustly,  and  without  judgment,  made 
thereof  to  J.  F.  the  brother  of  the  said  M.  B.  and  whose  heir  she  is, 


—Lee's  Dictionary,  "  Entry."— See  form  B.  207,  8.— Lee's  Dictionary,  "  Entry,  I 
and  laWjat  tbe  suit  of  assignees  of  a  bank-  of." — Booth  on  Real  Actions,  17%  3.- 
rupt,  2  Hen.  Bla.  444. — See  also  directions    Bla.  Com.  182. 
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within  fifty  yean  now  last  past ;  and  thereupon  the  said  M.  B.  by raocsu- 

her  attorney  aforesaid,  saitb,  that  the  said  J.  F.  was  seised  of  the  tone-  ^,^F 
ments  aforesaid,  saith,  that  the  appurtenances,  m  the  demesne  as  of  fee  and  ektby. 
Wright,  within  fifty  years  before  the  issuing  of  the  original  writ  in  this  cause, 
by  taking  the  esplees  (6)  thereof  to  the  value  of,  fce,  and  from  the  said  J. 
F.  who  died  without  heirs  of  his  body,  the  right  descended  to  the  said  M. 
B.  as  sister  and  heir  of  the  said  J.  F.  and  into  which  the  said  R.  C.  had 
not  entry  but  by  the  desseisin,  which  he  unjustly,  and  without  judgment, 
made  thereof  to  J.  F.  the  brother  of  her  the  said  M.  B.  and  whose  heir 
she  is,  within  fifty  years  now  last  past 

•And  the  said  M.  B.  the  demandant,  now  demands  the  said  tenements,  [  *1840] 
with  the  appurtenances,  as  sister  and  heir  of  the  said  J.  F.  as  aforesaid, 
and  that  such  is  the  right  of  her  the  said  M.  B.  the  demandant,  she  offers, 
&o.  and  therefore,  &c.  pledges,  &c. 

.William  the  Fourth,  &c.  to  the  sheriff  of  Somersetshire,  greeting :-~  Writ  of 
Command  J.  D.  that  justly  and  without  delay  he  render  to  A.  B.  [20  -gj*  J*  m 
acres  of  arable  land,  20  acres  of  pasture  land,  20  acres  of  meadow  knd, 'another' m 
and  20  acres  of  other  land,  with  the  appurtenanoee>  in  the  parish  of  — —  form, 
in  your  county,  which  he  claims  to  be  his  right  and  inheritance,  and  into  J^JJJJ." 
which  the  -said  J.  D.  hath  not  entry,  unless  after  the  desseisin  which  — >~  wn'osJaw- 
thereof  unjustly  and  without  judgment  hath  made  to  the  aforesaid  A,  B.  folly  en- 
witirin  thirty  years  now  last  past,  and  whereupon  he  complains  that  the  *****  W* 
said  J.  D.  deforceth  him,  and  unless  he  shall  do  so,  and  if  the  said  A.  B» 
shall  give  you  security  of  prosecuting  his  claim,  then  summon  by  good 
8ummeners  the  said  J.  I>»  that  he  appear  before  our  justices  at  Westmin- 
ster, on to  show  wherefore  he  hath  not  done  it,  and  have  you  there 

the  eummoners  and  this  writ    Witness  ourself  at  Westminster,  the    ■  ■   ■ 
day  of in  the year  of  our  reign. 

m 

The  mode  of  proceeding  on  a  plaint,  in  the  nature  of  a  writ  of  entry  in  Pmeeed- 
the  post,  appears  to  be  as  follows :  The  steward  of  the  manor  having  JJJf^ 
summoned  the  copyhold  tenants  to  appear  at  the  next  general  customary  court,  on 
court,  which  must  be  held  within  the  manor,  should,  when  the  homage  are  plaint,  in 
assembled,  enter  in  his  minute-book,  and  afterwards  on  the  roll,  the  style  1%%jttf °«n- 
of  the  court ;  if  the  court  is  held  merely  for  copyhold  purposes,  die  style  try  in  the 
should  run  thus  : —  *•*• 

Manor  of  j     A  general  [or  "  special,"]  customary  court  of  *-* — -  lord  of 

— — —    ]  the  manor  of aforesaid,  held  in  and  for  the  said  manor, 

on,  &c.  before  esq.  chief  steward  of  the  manor  aforesaid. 

(See  WaOeMe  Treatise  on  Copyhold,  vol.  ii.  31.) 

If  a  court  bason  be  held  with  the  customary  court,  the  stylo  should  then 
be  as  follows : — 
Manor  of  )      *A  court  baron   and  general  [or  "special,"  if  the  fad]  [  1341] 

■  J  customary  court  of lord  of  the  manor  of  —  aforesaid, 

held  in  ana  for  the  said  manor,  on,  &c. 

m 

(b)  If  there  be  a  tenant  in  possession,    the  right  owner,  3  B.  &  C.  302. 
though  he  pay  rent  to  a  wrongful  claimant,       (c)  See  forms  referred  to,  ante,  1339,  n. 
that  is  a  sufficient  taking  of  the  esplees  by    (a).  m 
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FEOCBKP- 
INGS  ON 

WRITS  OF 
ENTRY. 


Present, 
A.  B.  esq.  chief  steward  of  tike  said  manor. 

G.  H.,  &e.  CopyMod  tenants -sworn. 
J.  R.  Beadle,  &c.  (see  2.  Watkins,  32.) 

When  the  style  of  the  court  has  been  properly  entered,  and  proclama- 
tion made  by  oyer,  in  the  usual  way,  the  steward  is  then  to  say,  "  If  any 
persons  will  enter  any  plaints,  let  them  come  forth  and  they  shall  be  heard," 
(Screggs  on  Courts,  42,  196.)  She  demandant  is  then  to  deliver  the 
draft  of  the  plaint,  and  prayer  of  process  to  the  steward,  who  is  thereupon 
to  make  an  entry  thereof,  verbatim,  in  his  minute-book,  and  afterwards 
enter  the  same  on  the  court  rolls.  If  the  demandant  is  anxious  to  expe- 
dite the  suit,  he  should  at  the  same  time  (unless  it  has  been  previously 
agreed  to  be  done,)  require  the  steward  to  hold  a  customary  court  as  soon 
as  possible,  and  if  he  refuse,  a  written  request,  similar  in  substance  to  that 
in  WatkMs  Treatise  on  Copyholds,  (vol.  2.  p.  20,)  should  be  made. 
If  in  the  manor  there  are  only  two  general  courts  held  in  each  year,  still 
special  or  s9t  courts  may  be-  held  at  the  request  of  any  suitor,  the  expense 
whereof  is-  to  be  paid  by  the*  person  requiring  it.  The  next  court  having 
previously  been  appointed  (whioh  should  not  be  held  within  three  weeks 
of  the  preceding  one),  the  steward  is  then  to  issue  a  summons,  returnable 
at  such  court. 


■\ 


At  the  next  court,  being  the  "return  day  of  the  summons,  the  copyhold 
tenants  having  previously  been  duly  warned  to  attend,  the  steward  will 
then  enter  the  style  Of  tike  court,  and  cause  proclamation  to  be  made  as 
before  and  make  an  entry  of  the  summons  and  the  return  thereto  {see 
Bast  lint.  130.)  He  will  then  say,  "  If  any  person  will  be  essoigned,  or 
[  *1842]  *enter  his  plaint,  let  him  come  into  court,  and  he  shall  be  heard,"  and 
then,  "  A*  B.  appear,  or  you  will  loose  your  plaint/'  {Scroggs,  196.) 
If  the  demandant  appears  by  his  attorney,  the  steward  is  then  to  enter  the 
warrant  of  attorney  by  his  name,  or  the  two  first  letters  -(hereof,  over  As 
name  of  the  demandant,  (Scroggs,  196,  252.)  The  defendant  is  then  to 
be  called  three  times,  as  follows : — "  Appear  and  answer  to  A.  B.  in  a 
plea  of  land,  &c.  [stating  the  substance  of  the  plaint,']  or  further  process 
will  be  awarded  against  you,"  (Scroggs,  196.)  If  the  defendant  does 
not  appear,  an  attachment,  &c.  should  be  prepared  at  such  second  court 
If  the  defendant  appears,  the  steward  will  then  enter  the  appearance  after 
the  entry  of  the  plaint  and  prayer  of  process  as  follows :  "  0.  D.  ap- 
pears." (Scroggs,  197.)  The  demandant  has  till  the  next  court  after  the 
appearance  to  count  on  his  plaint,  but  inr  order  to  expedite  the  suit,  it  will 
be  advisable  to  be  prepared  to  count  immediately  the  defendant  appears, 
which  he  will,  in  all  probability,  do  at  the  return  of  the  summons. 

Plaint  in         [After  entering  the  style  of  the  court,  make  the  following  entry :] — 
wrttof  en-  ^'  ^  cour^  comes  ^'  C.  B.  in  his  own  proper  person,  and  complains  of 

try,  in  the 

per  and  cm  (<Q  See  Kitchen  on  Courts,  502.— 1  M.  oc  P.  102. 
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T.  B.  of  a  plea  of  land,  to  wit,  of  [12  messuages,  12  cottages,  12  yards,   paoos»- 
12  gardens,  12  out-houses,  and  12  acres  of  land,]  with  the  appurtenances,    mGS  •" 
in  this  manor,  held  of  the  lord  of  this  manor,  as  of  Us  said  manor  of  Ste-    zjrt&Y. 
bonheath,  otherwise  Stepney,  according  to  the  oustom  of  the  said  manor, 
and  there  are  pledges  for  the  prosecution  of  the  said  plaint,  to  wit,  John 
Doe  and  Richard  Roe,  and  he  makes  protestation  to  prosecute  his  said 
plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  entry  sur  disseisin  in 
the  post  (i),  at  the  common  law,  saying  that  tha  Said  messuages,  cottages,  • 
yards,  gardens,  out-houses,  and  land,  are  his  right  and  inheriftanco,  accord- 
ing to  the  custom  of  the  said  manor,  and  into  which  the  said  T.  B.  hath 
not  entry,  unless  after  the  disseisin  which  E.  B.  thereof  unjustly,  and  with* 
out  judgment,  made  to  C.  S.  the  mother  of  the  said  T.  G.  B.  and  whose 
heir  he  is,  within  fifty  years  now  last  past,  &c.  and  he  prays  that  process 
be  thereupon  made  to  him  against  the  said  T.  G.  B.  according  to  the  cus- 
tom of  the  said  manor;  therefore,  according  to  the  custom  pf  the  said 
•manor,  it  is  commanded  to  J.  D.  the  bailiff,  or  of  the  lord  of  this  manor,  [  *1343] 
and  an  officer  of  this  court,  that  according  to  the  custom  of  this  manor,  be 
summon  the  said  T.  B.  by  good  stfmmoners,  that  he  be  here  at  the  next 

court  of  this  manor  to  be  holden  in  and  for  the  said  manor,  on  the 

day  of next,  to  answer  the  said  T.  G.  B.  in  the  plea  aforesaid,  the 

same  day  is  given  to  the  said  T,  C.  B.  here,  &c. 

Stebonheath  manor,  )     To  wit,  W.  L.  steward  of  the  Said  manor,  to  J.  Mandate 


otherwise  >  D.  the  bailiff  and  minister  thereof,  greeting  :■ — Bo- 


or sum- 
mons 


Stepney  manor.  )  cause  T.  G.  B.  complains  of  T.  B.  of  a  plea  of  land,  thereon, 
to  wit,  of  [12  messuages,  12  cottages,  12  yards,  12  gardens,  12  out-houses, 
and  12  acres  of  land  J  with  the  appurtenances,  in  this  manor,  held  of  the 
lord  of  this  manor,  as  of  his  said  manor  of  Stebonheoth,  otherwise  Stepney, 
according  to  the  -custom  of  this  manor,  and  hath  made  protestation  to 
prosecute  his  said"  plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  en- 
try sur  disseisin  ia  the  post,  at  the  common  law,  saying  that  the  said  mes- 
suages, cottages,  yards,  gardens,  out-houses,  and  land,  are  bis  rijjht  and 
inheritance,  according  to  the  custom  of  the  said  manor,  and  into  which  the 
said  T.  B.  hath  not  entry,  unless  after  the  disseisin  which  £.  B<  thereof 
unjustly,  and  without  judgment,  made,  to  C.  S.  the  mother  of  the  said  T. 
G.  B.  and  whose  heir  he  is,  within  fifty  years  now  last  past ;  therefore  I 
command  you,  that  according  to  the  custom  of  the  said  manor,  you  sum- 
mon the  said  T.  Bv  by  good  sununoners,  that  he  be  here  at  the  next  court 

of  this  manor,  to.  be  holden  in  and  for  the  said  manor,  on  the day  of 

next,  to  answer  the  said  T,  C.  B.  in  the  plea  aforesaid,  and  have 

then  and  there  the  summons  and  this  writ     Given  under  my  hand  and 

seal,  the day  of in  the year  of  the  reign  of  King  William 

the  Fourth. 

• 

On  the  above  writ  the  defendant  must  be  summoned  upon  .the  land  de-  Directions 
manded,  and  proclamation  of  the  summons  should  be  made  on  some  Sun-  *i£L!^ 
day,  14  days  at  least  before  the  return  of  the  summons,  at  the  door  of  the  {J^ 
church  nearest  the  land.    For  this  purpose,  the  bailiff  to  whom  the  sum* 

(e)  See  Kitchen  on  Courts,  503. 
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frockd.  moos  is  directed,  should,  as  soon  as  he  can  after  the  holding  of  the  court, 

wrjt/of  aQ<*  a*  1°***  ^  ^y8  ^afore  ^  rota"*  °f  *he  summons,  go  in  the  day-time, 
Dray,  wpon  the  most  conspicuous  part  of  the  estate  in  question,  with  at  least  two 
persons  resident  within  the  manor,  and  they  should  cite  or  warn  the  de- 
fendant to  appear  at  the  return  of  ike  summons,  by  sticking  up  a  white 
[  *1344]  *wand  or  stick  on  the  land  demanded,  the  summons  should  be  read  aloud, 
and  it  would  be  advisable  to  leave  a  copy  thereof  on  the  Wand  or  stick ; 
the  respective  occupiers  of  the  premises  should  also  be  desired  to  attend, 
whilst  this  is  done,  and  if  they  refuse,  should  be  informed  of  the  nature  and 
object  of  die  process,  and  at  whose  suit  it  is  issued ;  it  would  also  be  ad- 
visable  to  warn  or  summon  the  defendant  personally  to  appear,  and  to  de- 
liver to  him  a  copy  of  the  writ  of  summons.  (See  Booth  on  Real  Actum, 
p.  i.—Dalton's  office  of  Sheriff,  149,  and  8  Bla.  Com.  279.) 

The  directions  of  the  Statute  31  Elis.  c.  6.  s.  2.  must  next  be  ob- 
served ;  by  this  it  is  enacted,  that  after  every  summons  upon  the  land,  in 
any  real  action,  14  days  at  the  least  before  the  day  of  the  return  thereof, 
proclamations  of  the  summons  shall  be  made  on  a  Sunday,  immediately 
after  divine  service  and  sermon,  if  any  sermon  there  be,  and  if  no  sermon 
there  be,  then  forthwith  after  divine  service,  at  or  near  to  the  most  usual 
door  of  the  church  or  chapel  of  that  town'  or  parish  where  the  land  where- 
upon the  summons  is  made  doth  lie,  and  those  proclamations  so  made  as 
aforesaid,  shall  be  returned,  together  with  the  names  ef  the  summoners. 
The  proclamations  should  be  made  by  the  bailiff  of  the  manor  to  whom 
the  writ  of  summons  is  directed. 

The  summons  most  be  executed  in  the  day-time,  between  sun-rising 
and  sun-set,  and  not  before  or  afterwards,  and  there  must  be  two  summon- 
on  ;  as  there  is  great  contrariety  in  the  directions  for  the  execution  of 
precept  of  summons  in  the  old  books,  the  safest  way  is  to  execute  it  in 
two  methods ;  first,  let  the  two  summoners  (who  should  be  of  the  hom- 
age) fasten  a  copy  of  the  precept,  subscribed  with  the  summoners'  names, 
to  a  stick,  and  fix  {he  stick,  with  the  copy  of  summons  so  annexed,  on 
some  conspicuous  part  of  the  land  hi  question  ;  secondly,  the  summoners 
should  serve  the  tenant  with  another  copy  of  the  summons  of  precept, 
showing  him  the  original  in  the  usual  manner  of  executing  process,  and 
they  should  at  the  same  time  verbally  warn  him  to  keep  his  day  of  the  re- 
turn, and  to  name  the  day,  to  name  the  demandant,  and  to  name  the  land 
demanded ;  this  indeed  will  be  effectually  done  by  reading  the  precept  to 
him  when  executed ;  the  bailiff  should  endorse  on  the  precept  the  return 
as  below,  and  deliver  in  the  same  to  the  steward  on  or  before  the  next 
court  day. 

Other  pro-      Let  the  demandant  attend  the  court  baron  in  person,  and  get  the  plaint 
^^sm  and  award  of  process  entered  on  the  roll, 

court,  an. 

plaint  in        By  virtue  of  this  precept  to  zne  directed,  I  have  summoned  by  good 

JJriJrf^.  fltiffimoners,  to  wit, and  — —  good  and  lawful  men  of  the  manor  of 

try.  C.  the  within  named  E.  G.  that  she  be  at  the  place  and  time  within  men- 

Return  of 
precept. 
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turned,  to  answer  the  within  named  *G.  G.  the  younger,  of  the  plea  within   proceed- 
mentioned,  as  by  the  said  precept  I  am  within  commanded.  x**s  0N 

The  answer  of  A.  R  bailiff.  BKTR¥ 

A.  B. 
Summoners  of  the  within-named  E.  G.  I    and 

O.  D. 

Maner  of  C.  in  the  )      The  general  court  baron  of  Sir  G.  W.  P.  bart.,  Entry  of 
county  of  H.        ]  lord  of  the  said  manor,  here  holden  in  and  for  the  remrn  of 
same  manor,  before  J.  J.  gentleman,  his  steward  there,  of  the  Same  ma-  admission 
nor,  on the day  of  — —,  &c.  of  proehem 

arnie  for 
f   .      ~y  demand- 

\  A.  x>.  ant,  and 

Homage  sworn  <  C.  D.  appear- 

f  E.  F.f  &c.  ™ce  of 

v         j..,    **v.  tenant, 

with  in- 

It  was  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  structions. 
the  said  conrt  baron,  that  according  to  the  custom  of  the  manor  aforesaid, 
he  should  summon,  by  good  summoners,  E.  G.  to  be  here  at  this  court, 
to  answer  G.  G.  the  younger,  in  a  plea  of  land-by  his  plaint,  protesting  to 
prosecute  the  same  in  the  nature  and  form  of  a  writ  of  our  lord  the  king, 
of  entry  sur  dtisetiin  en  le  per  £  cui,  according  to  the  custom  of  the  said 
manor.  And  now  here  at  this  court  comes  the  said  G.  G.  the  younger* 
in  his  proper  person ;  and  the  said  bailiff  now  here  witnesseth,  that  he  hath 
summoned  by  good  summoners,  to  wit  S.  H.  and  W.  G.  go6d  and  law- 
ful men  of  the  manor  of  C.  the  said  E.  G.  to  be  here  at  this  court,  to 
answer  the  said  G.  G.  the  younger,  in  the  plea  aforesaid,  as  it  was  com- 
manded him  by  the  court  here,  «c. 

•And  hereupon  the  said  G.  G.  the  younger,  showeth  to  the  court  here,  [  #1346] 
that  he  the  said  G.  G.  the  younger,  is  an  infant  under  the  age  of  twenty- 
one  years,  wherefore  ho  prays  the  court  here  to  assign  unto  him  A.  B.  of 
C.  in  the  county  of  D.  (name  hi&  addition)  as  the  next  friend  of  him  the 
said  *G.  G.  the  younger,  to  prosecute  the  said  plaint  in  the  nature  and 
form  aforesaid,  against  the  said  E.  G.  wherefore  the  said  A.  B.  is  admit- 
ted by  the  court  here  to  prosecute  the  said  plaint  in  the  nature  and  form 
aforesaid,  for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age  of 
twenty-one  years,  against  the  said  E.  G. 

(If  Mrs.  G.  appears,  here  enter  her  appearance.  If  by  attorney,  it  is 
in  the  common  form,  thus :) 

E.  G.  puts  in  her  place  A.  B.  against  the  said  G.  G.  the  younger  in  a 
plea  of  land,  and  hereupon  G.  G.  the  younger,  [here  follows  the  count.] 

Let  this  be  entered  upon  the  book  immediately  following  the  plaint ; 
then  let  the  demandant  personally  appear  with  his  friend,  and  pray  that  the 
latter  be  admitted  to  prosecute  for  him,  which  the  steward  will  then  grant, 
and  the  remainder  of  the  entry  from  the  mark  *will  be  th6n  inserted.  The 
steward,  upon  the  appearance  of  the  tenant,  or  her  attorney,  will  enter  the 
appearance  at  his  discretion.  If  there  be  no  appearance,  we  may  enter 
the  defaott,  and  award  the  grand  cape  afterwards.  J.  J. 

Vol.  in.  44 
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PROCEED- 
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WRITS  OF 
ENTRY. 

Count  in 
same  pro- 
ceedings 

(/)■ 


Manor  of  C.  in  the  )      The  general  court  baron,  &c.  &c.  &c.  the 
county  of  H.        J  day  of  — — ,  in  the  year  of  our  Lord 


G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  court  here  to 
prosecute  for  the  said  G.  G.  the  younger,  who  is  an  infant  under  the  age 
of  twenty-one  years,  as  the  next  friend  of  the  said  G.  G.  the  younger, 
demands  against  E.  G.  [two  messuages,  four  barns,  four  stables,  eight 
gardens,  eight  orchards,  100  acres  of  land,  100  acres  of  meadow,  100 
acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and 
100  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the  par- 
ish and  manor  of  C.  in  the  said  couuty  of  H.  which  he  claims  as  his  right 
and  inheritance,  to  be  holden  of  the  lord  of  the  said  manor  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  the 
rent  and  services  therefore  due  and  accustomed  ;  and  into  which  said  mes- 
[  *1847]  suages,  lands,  tenements,  and  premises,  with  *the  appurtenances,  the  said 
E.  G.  hath  not  entry,  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised 
the  same,  who  therefore  unjustly,  and  without  judgment,  disseised  H.  G. 
father  of  the  said  G.  G.  the  younger,  (of  which  said  H.  G.  he  the  add  G. 
G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir  according  to  the  custom  of  the  said  manor) 
within  fifty  years  now  last  past,  &c.  And  thereupon  he  says,  that  the 
said  H.  G.  father  ef  the  said  G.  G.  the  younger,  (of  which  said  H.  G. 
he  the  said  G.  G.  the  younger,  as  to  the  said  messuages,  lands,  tenements, 
and  premises,  is  heir,  according  to  the  custom  of  the  said  manor)  was 
seised  of  the  said  messuages,  lands,  tenements,  and  premises,  with  the 
appurtenances,  in  his  demesne  of  fee  and  right,  by  the  rod,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor,  by  the  rent  and  ser- 
vices therefore  due  and  accustomed  in  the  time  of  peace,  in  the  time  of 
our  lord  the  now  king,  by  taking  thereof  esplees  to  the  value,  &c.  ;  and 
from  the  said  H.  G.  the  right  and  inheritance,  &c.  descended  to  the  add 
G.  G.  the  younger,  who  now  demands  as  son  and  heir,  &c. ;  and  into 
which,  &c.  and  thereupon  he  brings  suit,  &c. 


Instruc- 
tions. 


Form  of 
plaint  as 
recorded. 


After  appearance  entered,  as  ante,  1347,  or  otherwise,  enter  this  count, 
and  let  a  copy  of  it  be  delivered  to  tenant's  attorney,  or  to  herself,  if  she 
appear  in  person  and  appoint  no  attorney. 

Manor  of  C.  in  the  )      The  general  court  baron  of  Sir  G.  W.  P.  bart. 

county  of  H«       \  lord,  &c.  held  the day  of ,  in  the  year  of 

our  Lord ,  before  J.  J.  gentleman,  steward  here. 


Homage  eworn  j  *;  J 


G.  G.  the  younger,  comes  to  this  court  in  his  proper  person,  and  com- 
plains against  E.  G.  in  a  plea  of  land,  to  wit,  [two  messuages,  four  barns, 
four  stables,  eight  gardens,  eight  orchards,  100  acres  of  land,  100  acres  of 
meadow,  100  acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze 
and  heath,  and  100  acres  of  land  covered  with  water,]  with  the  appurte- 
nances, in  the  pariah  and  manor  of  G.  in  the  said  county  of  H.  and  he 
the  said  G.  G.  the  younger,  hath  found  pledges  to  prosecute  his  plaint 


(/)  See  form  in  2  Hen.  Bla.  444,  at  Che  suit  of  assignees  of  a  bankrof*. 
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aforesaid,  to  wit,  John  Doe  and  Richard  Roe,  and  he  makes  protestation  proceed- 
to  prosecute  *his  said  plaint  of  the  premises  aforesaid,  with  the  appurte-  ^"**s°"p 
nances,  in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  entry. 
$ur  disseisin  en  leper  $  cut,  saying  that  the  said  premises,  with  the  appur- 
tenances, are  the  right  and  inheritance  of  him  the  said  G.  G.  the  younger, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  into  which  said  premises, 
with  the  appurtenances,  the  said  E.  G.  hath  not  entry  but  by  G.  G.  the 
elder,  to  whom  B.  G.  demised  the  Same,  who  thereof  unjustly,  and  with- 
out judgment,  disseised  EL  G.  father  of  the  said  G.  G.  the  younger  (of 
which  said  H.  G.  ho  the  said  G.  G.  the  younger,  as  to  the  said  premises, 
with  the  appurtenances,  is  heir,  according  to  the  custom  of  the  said  ma- 
nor), within  fifty  years  now  last  past,  &c. ;  and  thereupon  the  said  G.  G. 
the  younger,  prays  process  to  be  made  to  him  against  the  said  E.  G.  ac- 
cording to  the  custom  of  the  said  manor ;  therefore,  according  to  the  cus- 
tom of  the  said  manor,  it  is  commanded  A.  B.  bailiff  of  the  manor  afore- 
said, and  officer  of  the  said  court  baron,  that  according  to  the  custom  of 
the  manor  aforesaid,  he  summon,  by  good  summoaers,  the  Baid  E.  G.  that 
she  be  at  the  next  court  baron,  of  Sir  G.  W.  P.  bart.  lord  of  the  said  ma- 
nor, to  be  held  in  and  for  the  same,  before  3F.  J.  gentleman,  his  steward 

there,  of  the  manor  aforesaid,  on  the day  of next,  to  answer  the 

said  G.  G.  the  younger,  of  the  plea  aforesaid,  &o.    The  same  day  is  given 
to  the  said  G.  G.  the  younger,  here,  &c. 

Manor  of  C.  in  the  )  J.  J.  gentleman,  steward  of  the  court  baron  of  fS*^* 
county  of  H.  )  Sir  G.  W.  P.  bart.  lord  of  the  said  manor,  to  A.  mons  (g). 
B.  bailiff  of  the  same  manor,  greeting : — Whereas  G.  G.  the  younger, 
has  complained  against  E.  G.  in  a  plea  of  land,  in  the  parish  of  G.  and 
manor  aforesaid,  which  the  said  G.  G.  the  younger  claims  as  his  right  and 
inheritance,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  and  hath  made 
protestation  to  prosecute  his  said  plaint  in  nature  and  form  of  a  writ  of 
our  lord  the  king,  of  entry  sur  disseisin  en  le  per  $  cui.  And  whereas 
J.  D.  has  been  assigned  by  the  court  as  the  next  friend  of  him  the  said 
G.  G.  the  younger,  to  prosecute  the  said  plaint,  in  the  nature  and  form 
aforesaid,  against  the  said  E.  G.,  I  therefore  command  you,  that  ac- 
cording *to  the  custom  of  the  said  manor,  you  summon  by  good  summon-  [  *1S49] 
ers  the  said  E.  G.  that  she  be  here  at  the  next  court  baron  of  the  said  Sir 
G.  W.  P.  bart.  lord  of  the  said  manor,  to  -be  held  in  and  for  the  said  ma- 
nor, on the day  of next,  at  two  o'clock  at  noon,  at  the 

house  known  by  the  name,  &c.  &c.  witiiin  the  said  manor,  to  answer  the 
said  G.  G.  the  younger,  of  the  plea  aforesaid,  and  how  you  shall  have  ex- 
ecuted this  precept,  certify  to  me  at  the  same  day  and  place,  and  have 
you  then  and  there  this  precept.  Given  at  the  court  baron  of  the  ma- 
nor aforesaid,  under  my  seal,  this d*y  of in  the  year  of  our 

Lord • 

J.  J.   (L.  S.) 
To  A.  B.  bailiff  of  the  manor  of  G. 
in  the  county  of  H. 

(g)  See  the  returns  thereto,  ante,  1344, 5. 
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lives  on 

WRITS  OP 
ENTRY. 


proceed-   Manor  of  C.  in  the  )    •  The  general  court  baron  of  Sir  G.  W.  P.  bart 
county  of  EL        ]  lord  of  the  said  manor,  here  holden  in  and  for  the 
same  manor,  before  J.  J.  gentleman,  his  steward  there  of  the  same  ma- 
Adminis-    nor,  on  the day  of in  the  year  of  our  lord . 

tration  of 

prochein  r   a      t> 

amie  for  \  **'  *>' 

demand-  Homage  sworn  <  G.  i). 

ant,  entry  (  E.  F.,  &C. 

of  return 
of  sum- 
mons, of        And  now  here  at  this  court  comes  the  said  G.  G.  the  younger,  in  his 

default  of  proper  person,  and  shows  to  the  court  here,  that  he  the  said  G.  G.  the 
award  o?   younger,  is  an  infant  under  the  age  of  twenty-one  years ;  wherefore  he 
grand        prays  the  court  here  to  assign  unto  him,  J.  D.  of  C.  in  the  country  of  H. 
cape.         aforesaid,  gentleman,  as  the  next  friend  of  him  the  said  G.  G.  the  young- 
er, to  prosecute  his  plaint  against  E.  G.  in  a  plea  of  land  (to  wit)  [two 
messuages,  four  bams,  four  stables,  eight  gardens,  eight  orchards,  100 
acres  of  land,  100  acres  of  meadow,  100  acres' of  pasture,  100  acres  of 
wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered  with 
water,]  with  the  appurtenances,  in  the  parish  and  manor  of  C.  in  the  said 
county  of  H.  protesting  to  prosecute  his  said  plaint  of  the  premises  afore- 
said, with  the  appurtenances,  in  the  nature  and  form  of  a  writ  of  our  lord 
the  king,  of  entry  swr  disseisin  en  le  per  $  cui,  saying  that  the  said  mes- 
suages, lands,  tenements,  and  premises,  with  the  appurtenances,  are  the 
right  and  inheritance  of  him  the  said  G.  G.  thof  younger,  to  be  holden  of 
the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to 
[  *1350]  the  custom  of  the  said  manor,  by  the  rent  and  services  therefore  *due  and 
accustomed.    And   into  which    said  messuages,  lands,  tenements,  and 
premises,  with  the  appurtenances,  the  said  E.  G.  hath  not  entry,  but  by 
G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly, 
and  without  judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  young- 
er  (of  which  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,  is 
heir,  according  to  the  custom  of  the  said  manor,)  within  fifty  yean  now 
last  past,  &c.     Wherefore  the  said  J.  D.  is  admitted  by  the  court  here  to 
prosecute  the  said  plaint  in  the  nature  and  form  aforesaid  for  the  said  G. 
G.  the  younger,  who  is  an  infant  under  the  age  of  twenty-one  years, 
against  the  Said  E.  G.    And  it  was  commanded  A.  B.  bailiff  of  the  manor 
aforesaid,  and  officer  of  the  said  court  baron,  that  according  to  the  custom 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  the  said 
E.  G.  to  be  here  at  this  court,  to  answer  the  said  G.  G.  the  younger,  in 
the  said  pie*  of  land,  by  his  said  plaint,  protesting  to  prosecute  the  same 
in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of  entry  sur  disseisin 
en  le  per  $  cm,  according  to  the  custom  of  the  said  manor,  and  now 
here  at  this  court  on  this  day,  comes  the  said  G.   G.  the  younger,  by  the 
said  J.  D.  his  next  friend  aforesaid,  and  offers  himself  against  the  said 
E.  G.  of  the  said  plea  aforesaid,  and  she  comes  not,  but  makes  default; 
and  the  said  bailiff  now  here  witnesseth,  that  he  hath  summoned,  by 
good  summoners,  to  wit,   S.   H.   and  W.  C.  good  and  lawful  men  of  the 
manor  of  C.  the  said  E.  G.  to  be  here  at  this  court,  to  answer  the  said  G. 
G.  the  younger,  in  the  plea  aforesaid.    Therefore,  according  to  the  custom 
of  the  manor  aforesaid,  it  is  considered,  that  the  messuages,  lands,  tene- 
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ments,  and  premises  aforesaid,  with  the  appurtenances,  be  taken  into  the    tbociep. 
hand  of  the  lord,  &c.  and  the  day,  &c.     And  it  is  commanded  to  the     ™«°» 
said  bailiff  of  the  manor  aforesaid,  and  officer  of  the  said  court  baron,  that     MTllv. 
according  to  the  custom  of  the  manor  aforesaid,  ho  summon,  by  good 
summoners,  the  said  E.  G.  that  she  be  at  the  next  court  baron  of  die  said 
Sir  G.  W.  F.  bart.  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  manor 

aforesaid,  on  the day  of next,  at  two  o'clock  at  noon,  at  the 

house  known  by  the  name,  &c.  Ac.  of  C.  aforesaid,  to  answer  the  said 
G.  G.  the  younger,  as  well  of  the  principal  plea  as  of  the  default  afore- 
said.    The  same  day  is  given  to  the  said  G.  G.  *he  younger  hero,  Ac. 

Manor  ef  C.  in  the  )      J.  J.  gentleman,  steward  of  the  court  baron  of  Sir  Second 

County  of  H,      \  G.  W.  P.  bart.  lord  of  the  same  manor,  to  A.  B.  ^,^'ns" 
bailiff  of  the  same  manor,  greeting : — Take  into  the  hand  of  the  lord  of  and  in- 
the  said  manor,  by  the  view  of  good  and  lawful  men  of  the  same  manor,  stractions 

itwo  messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards,  ^j0;,^' 
00  acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres 
of  wood,  100  acres  of  fane  and  heath,  and  100  acres  of  land  covered 
with  water,]  with  'the  appurtenances,  in  the  said  parish  and  manor  of  O.  [  1351] 
in  the  county  aforesaid,  which  G.  G.  the  younger,  in  the  said  court  baron, 
&c.  claims  against  E.  G.  as  his  right  and  inheritance,  to  be  holden  of  the 
lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  by  the  rents  and  services  therefore  due  and  ac- 
customed, and  the  same  taking,  and  the  day  thereof,  make  known  to  me, 
and  summon,  by  good  summoners,  the  said  E.  G.  that  she  be  here  at  the 
nest  court  baron  of  the  said  Sir  G.  W.  F.  bart.  lord  of  the  said  manor, 

to  be  holden  in  and  for  the  said  manor,  on the day  of  ■ 

next  thereupon,  to  answer  and  show,  as  well  of  the  principal  plea,  as 
wherefore  she  was  not  here  at  the  last  court,  as  she  was  summoned,  and 
have  you  then  there  the  names  of  thoso  by  whom  yon  shall  make  this  view 
and  summons,  and  this  precept.     Given  at  the  court  baron  of  the  manor 

aforesaid,  under  my  seal,  this  day  of  in  the  year  of  our 

Lord . 

J.  J.  (L.  S.) 

By  virtue  of  this  precept  to  me  directed,  I  have,  on  the day  of  Return. 

in  the  year  within  written,  by  the  view  of  A.  B.  and  C.  T>.  good 

and  lawful  men  of  the  manor  of  O.  taken  into  the  hand  of  the  lord  of  the 
said  manor,  the  messuages,  lands,  tenements,  and  premises,  with  the  ap- 
purtenances, within  written,  as  by  the  said  precept  I  am  within  command- 
ed, and  I  have  also  summoned,  by  good  summoners,  to  wit,  E.  F.  and 
G.  H.  good  and  lawful  men  of  the  manor  of  C.  the  said  E.  G.  that  sho 
be  at  the  place  and  time  within  mentioned,  to  answer  the  witbin-nsimed  G. 
G.  the  younger,  as  I  am  within  directed. 


Summoners  of  the  within-named  £.  G. 

The  answer  of  A.  B.  bailiff. 


CE.  F. 
<  and 
(G.U. 
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proceed-       The  within  process  muBt  be  executed  in  the  same  manner  as  the  origi- 
ings  on    na]  process  in  this  suit  was,  as  it  is  certainly  doubtful  whether  the  woids 

^try  '  "  Take  into  the  hands  of  the  lord/'  are  more  than  form.    If  the  tenant 

Directions,  make  default  again  at  the  next  court,  and  does  not  serve  her  former  default, 
the  demandant  will  have  judgment  of  seisin.  As  to  that  part  of  this  pro- 
cess which  relates  to  the  view,  and  taking  the  premises  into  the  lord's 

[  *1352]  hands,  I  cannot  by  any  'means  discover  the  mode  of  executing  it,  but  I 
rather  think  it  may  be  best,  in  this  instance,  for  the  bailiff  to  take  with  him 
the  viewers  (who  must  be  distinct  men  from  the  summoners)  to  the  lands, 
and  verbally  take  possession  of  them  for  the  lord,  when  the  viewers  have 
viewed  them.  • 

J.  J. 

Entry  of    Manor  of  C.  in  the  )      The  general  court  baron  of  Sir  G.  W.  P.  bare- 
appear-  county  of  H.       ]  net,  lord  of  the  said  manor  here  holden,  in  and  for 

tenant—     the  same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  same 

return  of    manor,  on  the day  of in  the  year  of  our  Lord . 

^Siease*      And  now  here  at  this  court  comes  the  said  G.  G.  the  younger,  by  the  said 
of  default   J.  D.  his  next  friend  aforesaid^  and  offers  himself  against  the  said  E.  G. 
—count,     0f  a  p]ea  0f  [two  messuages,  four  barns,  four  stables,  eight  gardens,  eight 
an?s\m-     orchards,  100  acres  of  land,  100 -acres  of  meadow,  100  acres  of  pasture, 
parlance.    100  acres  of  wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land 
covered  with  water,]  with  the  appurtenances,  in  the  parish  and  manor  of 
O.  in  the  said  county  of  H.  which  he  claims  as  his  right  and  inheritance, 
to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said-  manor,  by  the  rent  and  services 
therefore  due  and  accustomed,  and  into  which  said  messuages,  lands,  tene- 
ments, and  premises,  with  the  appurtenances,  the  said  E.  G.  hath  not 
entry  but  by  G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who 
thereof  unjustly,  and  without  judgment,  disseised  H.  G.  father  of  the  said 
G.-  G.  the  younger  (of  which  said  H.  G.  ho  the  said  G.  G.  the  younger, 
as  to  the  said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, is  heir,)  according  to  the  custom  of  the  said  manor,  within  fifty 
years  now  last,  &c. 

And  flie  said  E.  G.  being  solemnly  called,  comes  by  T.  S.  her  attor- 

J"#1353]  ney,  and  the  said  E.  G.  heretofore,  to  wit,  on  the May  of 

last  past,  made  default  here  after  she  was  summoned,  &c.  so  that  it  was 
then  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  the 
said  court  baron,  that  he  should  take  into  the  hands  of  the  lord  of  the  said 
manor  the  messuages,  lands,  tenements,  and  premises,  with  the  appurte- 
nances aforesaid,  &c.  and  the  day,  &c.  and  that,  according  to  the  custom 
of  the  manor  aforesaid,  he  should  summon,  by  good  summoners,  the  said 

E.  G.  to  be  here  at  this  day,  to  wit,  on  the day  of in  the  year 

of  our  Lord  then  next  following  to  answer  the  said  G.   G.  the 

younger,  as  well  of  the  principal  plea  as  of  the  default  aforesaid,  &c. 
And  the  bailiff  now  here  witnesseth  the  day  of  the  taking,  &c.  and  the 
summons,  &c.  and  thereupon  the  said  G.  G.  the  younger,  by  the  said  J. 

D.  his  said  nett  friend  in  court,  here  remits  and  releases  to  the  aforesaid 

E.  G.  her  default  aforesaid,  which  she  made  here  on  the  said day 

of last  past,  and  the  said  G.  G.  the  younger,  by  the  said  J.  D.  his 
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said  next  friend,  demands  against  the  said  E.  G.  two  messuages,  &c. — ■  fboceed- 
(ffo  on  with  the  count  to  the  end;  and  after  the  words  "suit,  &c."  add  ™J"_ ™r 
on  imparlance,  thus :)  ektrv. 

And  the  said  E.  0.  prays  leavo  to  imparl  thereto  here  until  the  next  impar- 
court  baron  of  the  said  Sir  G.  W.  P.  baronet,  lord  of  the  said  manor,  to  tow- 
be  holden  in  and  for  the  same  manor,  before  J.  J.  gentlemen,  his  steward 

there,  of  the  manor  aforesaid,  on the day  of next.    And 

she  hath  it,  to.    The  same  day  is  given  to  the  said  G.  G.  the  younger, 
here,  &c. 

N.  B.  This  suit  was  afterwards  compromised,  but  see  another  impar- 
lance and  plea  below. 

Manor  of  C.  in  the  1      The  general  court  baron,  fce.  (the  usual  title)  on  ^ot^et 
county  of  H.       ]  the day  of in  the  year  of  our  Lord .  ££?' 

And  now  here  at  this  court  comes  as  well  the  said  G.  G.  the  younger, 
by  the  said  J.  D.  his  said  next  friend,  as  the  said  E.  G.  by  the  said  T. 
S.  her  attorney  aforesaid.  And  the  said  E.  G.  further  prays  leave  to  im- 
parl to  the  count  aforesaid  here  until  the  next  court  baron  of  the  said  Sir 
G.  W.  P.  baronet,  lord  of  the  said  manor,  to  be  holden  in  and  for  the 
same  manor,  before  J.  J.  gentlemen,  his  steward  there,  of  the  manor 

aforesaid,  on  the day  of next,  and  she  hath  it,  &c.     The  same 

day  is  given  to  the  said  G.  G.  the  younger,  here,  &c. 

Manor  of  C.        I 
in  the  county  of  H.  ) 

G.  ) 

at  the  suit  of  5     And  the  said  E.  G.  by  T.  S.  her  attorney,  comes  I!eiuu'.1'3 
G.  )  and  defends  her  right  when,  &c.  and  "says,  that  the  r  «i  ^j-j 

(ft)  In  a  writ   of  entry  sur  abatement,  in  fee,  that  E.  T.  became  seised  of  the  messu- 

the  ati  and  per,  the  demandant,  by  his  count,  ages,  and  afterwards  devised  them  to  S.  the 

demanded  six  messuages,  six  mills,  tiro  barns,  Rife  of  R.  D.  C.  and  her  heirs  forever  ;  that 

(reo  stables,  six  out-houses,  six  yards,  too  gar-  R.  D.  C.  and  S.  bis  wife,  in  right  of  the  said  S. 

dens,  too  orchards,  one  hundred  acres  of  ara-  thereby  became  seised  in  fee,  and  afterwards 

ble  land,  one  hundred  acres  of  meadow  land,  levied  a  fine  to  the  tenant  with  proclamations 

one  hundred  acres  of  pasture  land,  one  hun-  "of  all  the  said  tenements  in  the  introductory 

dred  acres  of  woodland,  one  hundred  acres  of  part  of  the  plea  mentioned,   and  the    land 

underwood,  one  hundred  acres  of  land  cover-  whereon  the  said  buildings  now  Wand,  bij  Ike 

ed  with  water,  and  one  hundred  acres  of  other  description  of  four  m  .    ■  •    tlnih   mill, 

land,  with  the  appurtenances,  and  stated  his  four  hams,  four  staili  .  .....  „  l„i,f.  j„nr  curti- 

title,  as   cousin  and   heir  of  one  R.  E.,  upon  lages,   four    gardens,     /."■<    oo'un.U,     tldriy 

whose  death  one  R.   T.  abated,  and  devised  acres  of  land,  thirty  a  i  ■  •>("  >,i,,n'n,r,  and  ihir- 

the  estate  to  R.  D.  C.  and  S.  his  wife,  by  ty  acres  of  pasture,  n 

whom  the  tenant  had  entry.    The  tenant  as  to  as  by  the  said    fines 

the  said  messuages,  mills,  bams,  stables,  out-  thereon  now  remainim:  n 

houses,  gardens   and    orchards,  and   thirty  of  the  Beneh  here  xonv  tullv  !ippeom.     The 

acres  of  land,  eighty  acres  of  meadow,  and  tenant  then  averred  ih:i:  ;i  [':-.■]  iIm'  levying  "t" 

thirty  acres  of  pasture,  with  the  appurtenan-  the  fine  he  entered  iirn  tin-  iiiL'.-sn;i>;es,  tVc. 

ces,  pared  of  the  said  land  in  the   said   count  and  concluded  his  pit  ■  \\-  )>niyin:r  jud^nietii 

mentumed,  said,  "  that  the  demandant  ought  "if  the  demandant  (ii^lii   ti<  iirm  ln=  seisin 

not  to  have  his  seisen  of  the  messuages  or  ten-  of  and  in  the  messauges  or  tenements  with  the 

ements,  with  the   land  and  appurtenances  in  land  and  appurtenances  in  the  said  count  mett- 

the  said  count  mentioned,  or  any  part  there-  turned.  To  this  plea  the  demandant  demurred 

of,"  and  pleaded  that  R.  S.  being  seised  of  the  specially,  assigning  iiir  causes  J  first,  that  the 

messauges,  &c.  devised  the  same  to  R.  T.  in  plea  was  doable,  for,alleging  the  divise  by  ft. 
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said  G.  H.  the  father  of  the  said  G.  G.  the  younger,  was  not  seised  of 
the  said  messuages,  lands,  tenements,  and  premises,  with  the  appurtenances, 
in  manner  and  form  as  the  said  G.  G.  the  younger,  by  his  plaint  and  de- 
claration above  supposes.  And  of  this  she  puts  herself  upon  the  country, 
&c. 


— =$©©£=— 
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Prmdpe  Berkshire,  to  wit. — Command  C.  D.  (z)  (the  tenant  of  the  freehold,) 

for  writ  at  that  justly  and  without  delay,  she  render  to  A.  B.  and  E.  his  wife,  [four 

husband  messuages,  four  gardens,  and  four  acres  of  land,]  with  the  appurtenances, 

and  wife  in  the  parish  of  T.  in  Berkshire,  which  they  claim  to  be  the  right  and  in- 

(*)•  heritance  of  the  said  E.    Returnable  on (a  general  return  day.) 

Writ  of  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 

right,  quia  Great  Britain  and* Ireland  king,  defender  of  the  faith,  &c.  to  the  sheriff  of 
dommus  [Sussex,]  greeting : — Command  C.  D.  (6)  that  justly  and  without  delay,  he 
am  (c).  render  unto  A.  B.  [one  piece  of  garden  ground,  containing  in  length  59 
feet,  and  in  breadth  27  feet,  and  one  curtilage,]  with  the  appurtenances  in 
the  borough  of  H.  which  the  said  A.  B.  claims  to  be  his  right  and  inher- 
itance, and  to  hold  of  us  in  chief  (i),  and  whereof  he  complains  that  the 
said  C.  D.  unjustly  deforces  him,  and  unless  he  shall  do  so  ;  and  if  the 
said  A.  B.  shall  give  you  security  to  prosecute  his  claim,  then  summons, 


S.  to  R.  T.  and  by  R.  T.  to  S.  the  wife  of  R. 
D.  C.  and  also  the  fine  levied  by  R.  D.  C.  and 
S.  his  wife  to  the  tenant,  either  being  a  suffi- 
cient answer ;  secondly,  that  though  the  nlea 
began  by  selecting  part  only  of  the  premises 
mentioned  in  the  count,  it  averred  that  the 
demandant  ought  not  to  have  seisin  of  the 
messuages,  <J*c.  or  any  part  thereof,  and  con- 
cluded by  praying  judgment  of  all ;  thirdly, 
that  the  fine,  as  pleaded,  appeared  not  to  have 
been  levied  of  all  the  tenements  in  the  intro- 
ductory part  of  the  plea  mentioned,  and  as  to 
which  the  plea  was  pleaded ;  and  lastly,  that 
the  plea  did  not  verify  the  fine,  by  the  record 
thereof,  but  concluded  with  the  general  veri- 
fication and  prayer  of  judgment  j  the  tenant 
thereby  attempting  to  put  in  issue  matter  of 
record,  and  make  it  triable  per  pais  ; — held, 
that  the  plea  was  good,  1  M.  &  P.  102. — 4 
Bing.  428,  S.  C. 

(a)  See  form,  2  Saund.  45,  n.  4.  Former- 
ly it  was  usual  to  proceed  by  writ  of  right  out 
of  the  lord's  court,  which  was  from  thence 
removed  into  the  county  court,  and  after- 
wards into  the  Common  Pleas  j  but  the  mod- 
ern practice  is  to  make  the  writ  of  right  re- 
turnable immediately  in  the  Common  Pleas  j 


and  now  it  is  not  even  necessary  in  the  writ 
to  insert  the  words  quia  dominus  remisit  curt' 
am;  see  Booth  on  Real  Actions,  91—2 
Saund.  45,  n.  4.— Fitz.  N.  B.  5,  F.  6  B.  7th 
ed.  The  proceedings  in  a  writ  of  right  are 
very  ably  pointed  out  in  Lee's  Diet.  Pract.tit- 
"  Right,"  2d  edit.  As  to  the  four  knights,  and 
the  trial  of  the  writ  of  right,  see  2  C.  &  P. 
187.— 1  M.  fc  P.  2. 

Leave  has  been  given  to  amend  where 
blanks  were  left  for  the  name  of  the  demand- 
ant's attorney,  and  for  the  word  "  esplees,* 
2M.&P.  478. 

A  writ  of  right  lies  for  tithes,  32  Hen.  8. 
c.  7  s.  7. — Toller  on  Tithes,  19. — Adams  oa 
Eject. — But  see  Roscoe  on  Real  Actions,  23. 
—Fitz.  N.  B.  1  B. 


(z)  See  post,  1355,  note  b. 

\b)  ■  -■■    • 


A  misnomer  of  the  christian  name  of 
the  tenant  can  only  be  taken  advantage  of 
by  plea  in  abatement,  2  M.  &  P.  318. 

(c)  See  forms,  3  Wils.  559.-10  Went  219. 
—Com.  Dig.  Droit,  C.  (c.  1.) — Booth  on  Real 
Actions,  91. — See  also  a  form  at  the  suit  of 
assignees  of  a  bankrupt,  2  Hen.  Bla.  444. 

(d)  These  latter  words  are  unnecessary, 
see  2  Saund.  45,  note  4. 


\ 
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by  good  summoners,  the  said  C.  D.  that  he  be  before  onr  justices  at  West-  proceed- 

minster,  on (a  general  return  day),  to  sholv  wherefore  he  hath  done  raGS 

it,  and  have  yon  there  the  summoners  and  this  writ.    Witness  ourselves  at  T0  whits 

Westminster,  on  the day  of in  the year  of  our  reign,  op  kiott. 

Because  C.  D.  of  N.  chief  lord  of  that  fee,  bath  thereof  remitted  to  us 
his  court  (e). 

•E.  F.  sheriff  of to  G.  H.  and  I.  K.  my  bailifls  for  this  time  V "1356] 

only,  greeting : — By  virtue  of  a  writ  of  right  patent  of  our  lord  the  king*,  to  ^K^rff* 
me  directed,  I  command  you  that  you  command  C.  D.  that  justly  and  with-  /^ 
out  delay  (here  the  writ  is  recited) ,  and  unless  be  shall  do  it,  then  summon 

the  said  G.  D.  that  he  be  before  our  justices  at  Westminster  on 

(the  return  of  the  writ),  to  show  wherefore  he  will  not  do  it,  and  that  af- 
ter the  said  summons  is  made,  you  do,  at  Hie  most  usual  door  of  the  par- 
iah church  of  the  parish  of on  Sunday  next  after  the  said  summons, 

immediately  after  divine  service  is  ended,  proclaim  the  said  summons,  ao 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided.    Given 

tinder  the  seal  of  my  office,  the  day  of in  the  - —  year  of 

the  reign,  &c. 

By  the  same  sheriff. 

By  virtue  of  his  majesty's  writ  of  right  patent,  to  the  sheriff  of ^u^bai 

directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  directed,  we  do  2ff  ^snm-" 
hereby  require  and  oommand  you,  that  you  render  to  A.  B.  (frc.  as  in  the  moos  (#). 
tm£,)  as  he  alleges  and  complains,  that  you  the  said  C.  D.  keep  him  out  • 

of  the  same,  and  if  yon  refhse  so  to  do,  then  we  do  hereby  summon  you, 
that  you  be  and  appear  before  his  majesty's  justices  at  Westminster,  on 

(thfi  return  of  the  tlfft,)  to  show  cause  why  you  do  not. 

(Signed)  G.  H. 

anfl 
L  K. 


•Received [1357  J 

John  Doe,  Sheriff^ 

Pledges  of  prosecution,  {      and  donedon 

Richard  Roe.  the  writ 


(G.  H. 

Summoners  of  the  within  named  C.  D.  <    and 

(I.  K. 


<*). 


And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door 

of  the  parish  church  of :  within  specified,  within  which  the  tenements 

within  mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the day  of 

'        in  the  year  of  our  Lord  — -  immediately  after  divine  service  and 

(?)  The  insertion  of  the  latter  words  is  nearly  the  same  as  in  dower,  ante,  1312, 13, 

not  now  necessary ;  see  the  preceding"  note,  and  see  the  observations,  2  Saund.  45,  note  4: 
and  should  be  omitted  if  the  words  "  and  to       (g)  See  2  Saund.  45,  note  4.— Lee's  Diet, 

hold  us  in  chief,"  be  inserted,  2  Saund.  45,  Prac.  2d.  edit, 
n.  4.                               •  (&)  See  next  form,  and  note. 

(/)  The  warrant  and  proceedings  ape 

Vol.  m.  46 
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rsocEED-   sermon  in  the  said  church  was  ended,  I  made  proclamation  of  the 
INGS      Summons,  according  to  the  form  of  the  Statute  in  such  case  made  and 

^KIi  ATI  VIS  •  m      « 

towbits  provided. 

OF  EIGHT. 

The  return  E.  F.  sheriff. 

indorsed 

on  the  writ  T  ,      -j^ 

ofright(»).  (John  Doe, 

Pledges  to  prosecute,  \      and 

Richard  Roe/ 
E.  F. 
The  summoners  of  the  within-named-C.  D.  are  I    and 

G.  H. 

And  at  the  most  usual  door  of  the  parish  church  of within  men- 
tioned, on  Sunday,  the day  of in  the  year  within  written,  im- 
mediately after  divine  service  and  sermon  ended,  I  did  cause  public  pro- 
clamation to  be  made,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

C  J.  W.  esq.  } 
The  answer  of  <       and       >  sheriff. 

(  J.  B.  esq.  3 

Form  of         Staffordshire: — Ne  recipiatur  to  be  entered  against  the  tenant  C.  D. 
entry  of  nc  claiming  his  essoign  to  a  writ  of  right  at  the  suit  of  A.  B.  demandant 

recipiatur.    Dated>  &c. 

M.  &  S.  attqrnies  for  the  demandant 
Form  of         In  (or  on  the  return  of  writ)  (county)  essoign  for  C.  D.  at  the  suit  of 

entry  of  a   J^t  JJ. 

e^^(*).  (Do*.)  In  right 

Rule  given      Unless  the  plaintiff  adjourns  the  essoign  within days  after 

toee^ **  nt3X*>  a^ter ^ay8  °^ >  a  non tro%  ^  ^e  stored. 

solgns  and 


!"jtten  On (general  returtirday,')  in Term,  in  the 

the°^fd.  fc*  year  of  *e  ""g*  of  Kin6  waiian>  *«  Fourth. 

ing  entry        #The  tenant's  essoign,  at  the  instance  of  the  demandant,  is  adjourned 

i?)-  until  the  — —  (general  retwnrdayS) 

>m132>J  R.  W.  clerk  of  the  essoigns. 

ad^um-         Essoign  adjourned  until 

ment  of  By  E.  F.  attorney  for  the  demandant 

tenant's 

i 

Cjjsrog118         William  the  Fourth,  &c.  to  the  sheriff  of  [Middlesex,]  greeting  :— 
Entry  of     Take  into  our  hands,  by  the  view  of  honest  and  lawful  men  of  your  coun- 

adjourn- 

Irimf  V~      (*)  3  WUs-  553-— 2  ^and.  45,  note  4.  Co)  3  Wils.  558 ;  See  2  Saund.   45,  n.  4. 

tt!    wl?i  (*)  ^  2  Saund.  45,  note  .4. — Lee's  Diet*    ana  similar  forms  and  proceedings  in  dower, 

eaSf  ?          (/)  See  Lee's  Diet.  Prac.  2d  edit.  vol.  ii.  legally  summoned,  do  not  appear  at  the  re- 

^  W"      tit.  "  Right.11  turn  day  of  the  original  writ,  but  makes  de- 

(m)  Sec  a  form,   10  Wentw.  220,  and  2  fault  thereupon,  a  writ  of  grand  cape  is  to  be 

Saund.  45,  note  4.  issued,  the  tenor  whereof  is  as  abo\ra» 
(»)  See  Lee's  Diet.  Prac.  2d  edit. 
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ty,  [ten  messuages,  ten  gardens,  Ac.]  wkh  the  appurtenances,  in  the  par-   tkocbed- 
ish  of  St.  John,  Hackney,  which  Francis  John  Tessin;  esquire,  In  our  "JJ^Jj4" 
court  before  our  justices,  claims  to  be  his  right  and  inheritance,  and  to  writs  op 
hold  of  us  in  chief,  and  whereof  he  complains  that  C.  D.  unjustly  defor>     »»ht. 
ceth  him  by  our  writ  of  right  through  the  default  of  the  said  C.  D.  and 
the  day  of  the  caption  made  known  to  our  justices  at  Westminster,  by 
your  letters  sealed,  and  summon  by  good  summoners  the  said  C.  D.  that 

he  be  before  our  justices  at  Westminster,  on (general  return  dot/,') 

tfereof  to  answer  and  to  show  wherefore  he  was  not  in  out  court,  before 

our  justices  at  Westminster,  on last  past,  as  he  was  summoned,  and 

have  you  there  the  names  of  those  by  whose  view  you  shall  have  done 
this,  die  summoners,  and  this  writ.  Witness,  Sir  N.  0.  T.  at  Westmin- 
ster, the day  of in  the year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  on  the day  of in  tho  Tosheriff,s 

year  within  written,  I  have  taken  into  the  "hands  of  our  lord  the  king,  by  horsed  on 

the  view  of and good  and  lawful  men  of  my  county,  the  — —  this  writ 

lands  and  tenements  within  mentioned,  with  the  appurtenances,  as  I  am  ^•ioecn 

within  commanded,  and  I  have,  by and  *  given  notice  to  the  L  1«*>J J 

within-mentioned  C.  D.  to  be  and  appear  before  his  majesty's  justices  at 
Westminster,  at  the  time  and  place  within  mentioned,  as  I  am  also  with- 
in commanded. 


Summoners  of  the  within-named  0.  D. 


Jn  the  Common  Pleas. 


Sheriff. 


— ^Term, Will.  4.       Count  by 

Berkshire,  to  wit. — A.  B.  and  E.  his  wife,  by ,  their  attorney,  de-  JjJjf^Sie 

xnand  against  C.  D.  widow,  [four  messuages,  four  gardens,  and  four  acres  on  the 

of  land,]  with  the  appurtenances,  in  the  parish  of ,  in  the  county  of  husband 

,  which  they  the  said  A.  B.  and  E.  claim  to  be  the  right  and  inheri-  SriTftju 

tance  of  her  the  said  E.  by  writ  of  our  said  lord  the  king  of  right,  *  and 
whereupon  they  say  that  they  themselves  were  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  their  demesne  as  of  fee  and  right,  in 
right  of  her  the  said  E.  in  the  time  of  peace,  in  the  time  of  our  present 
sovereign  lord  the  king,  within  thirty  (r)  years  last  past  by  taking  the  es- 
plees  (*)  thereof,  to  the  value,  &c.  and  that  such  is  their  right  they  of- 
fer, &c. 

,  to  wit. — A.  B. by ,  his  attorney,  demands  against  C.  ^P*1  in 

J),  [the  premises,  as  in  the  writ\  in  the  county  of ,  which  he  the  said  right  on 

A.  B.  claims  to  be  the  right  and  inheritance  of  him  the  said  A.  B.  by  the  de- 
mandant's 

_  •    • 

( p)  See  form,  Lee's  Diet.  Prac.  2d  edit. ;  Hen.  8.  c.  2.  renders  it  necessary  to  bring  a  JT11  seism 

and  in  dower,  and  alias  cape,  ante,   1314,  writ  of  right  on  demandant's  own   seisin  ^  '" 

and  2  Saund.  45,  note  4.  within  thirty  years,  and  upon  the  seisin  of 

(q)  See  forms,  2  Saund.  45,  note  4.  Rast.  his  ancestor  within  sixty  years,  1  Buist.  161. 

Een.  241  a. — Co.  Ent.   182.    At  the  suit  of  —2  Saund.  45,  note  4. 

assignees  of  a  bankrupt,  see  2  Hen.  Bla.  444.  (s)  What  a  taking  of  the  esplees,  see  3 

(r)  See  Cro.  Jac.  292,  and  Yelv.  211.    Er-  B.  6c  C.  802.— Ante,   1339.    In  2  M.  &  P. 

ror  was  assigned  because  the  demandant  did  478,  an  amendment  was  allowed  where  a 

not  say  in  his  count,  tritkin  thirty  years  last  blank  was  left  for  the  word  "  tsplees." 

past,  because  the  statute  of  limitations,  32  (/)  See  the  preceding  form,  and  note. 
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writ  of  our  said  lord  the  king  of  right,  and  whereupon  he  says,  that  he 
iNos  keu.-  himgeif  wa8  seised  of  the  tenements  aforesaid,. with  the  appurtenances, in 
writs  of  his  demesne  as  of  fee  and  right*  in  the  time. of  peace,  in  the  time  of  oar 
present  sovereign  lord  the  king,  to  wit,  within,  thirty  years  last  past,  by 

taking  the  esplees  (at)  thereof  to  the  value,  &c.  and  that  such  is  his  right 

he  offers,  &c. 


KIOET. 


r*1860] 

Count  on 
seisin  of 
demand- 
ant's fath- 
er (n>). 


Another 
form  of 
count  on 
seisin  of 
demand- 
ant's an- 
cestor  (y). 


rnsei] 

Count  on  a 
seisin  of 
plaintiff's 
lather  and 
mother,  in 
right  or  the 
mother. 


*  Sussex,  to  wit. — A.  B.  esquire,  by ,  his  attorney,  demands  against 

C.  D.  [one  piece  of  garden  ground,  containing  in  length  fifty-nine  fe#, 
%nd  in  breadth  twenty-seven  feet,  and  one  curtilage,]  with  the  appurte- 
nances, in  the  borough  ef  — — ,  as  his. right  and  inheritance,  by  the  writ  of 
the  lord  the  now  king  of  right,  and  thereupon  the  said  A.  B.  says,  that  E. 

F.  esquire,  deceased,  the  late  father  of  the  said  A.  B.  was  seised  of  the 
piece  of  garden  ground  and  curtilage  aforesaid,  with  the  appurtenances,  in 
his*  demesne  as  of  fee  and  right  (2),  in  the  time  of  peace,  in  the  time  of 
the  lord  George  the  Third,  late  king  of  Great  Britain,  to  wit,  within  sixty 
years  now  last  past,  by  taking  the  esplees  thereof  to  the  value,  &c.  and 
from  tt^e  said  E.  F.  the  right  descended  to  the  said  A.  B.  who  now  de- 
mands the  same  as  son  and  Jieir  of  the  said  E.  F.  and  that  such  is  hk 
right  he  offers,  &c. 

[Proceed  as  in  the  form,  ante,  1359,  to  the  asterisk,  and  then  a*  fol- 
lows .*] — And  thereupon  they  say,  that  E.  F.  deceased,  whose  heir  the 
said  E.  is,  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances, 
in  his  demesne  as  of  fee  and  right  (z),  in  the  time  of  peace,  in  the  time  of 
the  lord  George  the  Third,  late  king  of  Great  Britain,  to  wit,  within 
sixty  years  now  last  past,  by  taking  the  esplees  and  profits  thereof  to  the 
value,  &c.  and  from  him  the  said  E.  F.  because  he  died  without  issue, 
the  right  of  the  tenements  aforesaid,  with  the  appurtenances,  descended  to 

G.  H.  his  brother  and  heir,  and  from  the  said  G.  H.  the  right  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  descended  to  I.  K.  the  son  and 
heir  of  the  said  G.  H.  and  from  the  said  I.  K.  the  son,  the'  right  of  the 
same  tenements,  with  the  appurtenances,  descended  to. the  said  E.  daugh- 
ter and  heir  of  the  said  G.  H.  and  wife  of  the  said  A.  B.  who  now  de- 
mand the  same ;  and  that  such  is  their  right,  they  offer,  &c. 

* ,  to  wit. — A.  B.  by ,  his  attorney,  demands  against  C.  D. 

two  messuages,  two  gardens,  &c.  [describe  them"]  with  the  appurtenances, 

In  the  parish  of ,  as  his  right  and  inheritance,  by  the  writ  of  our  lord 

the  king  of  right,  and  thereupon  he  saith,  that  E.  F.  and  G.  his  wife,  fa- 
ther and  mother  of  the  said  A.  B.  the  new  demandant,  and  who  are  both 
dead,  were  in  their  life-times  seised  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  tye'ir  demesne  as  of  fee  and  right  of  the  said  G.  in 
the  time  of  peace,  in  the  time  of  the  lord  George  the  Third,  late  king  of 


t: 


ru)  See  ante,  note  s.  and  see  ante,  571,  note. 

V)  This  form  was  settled  by  two  very       (x)  The  words  "  of  right"  are  necessary, 

eminent  Pleaders  at  the  bar.    See  another  see  0  East,  372. 
form,  3  Wils.  419,  561.— 3  B.  &  P.  453,  and       (v)  See  a  form,  2  Sannd.  45,  note  4. 
next  form.    The  demandant  who  counts  on       (z)  As  to  these  words  which  are 

seisin  of  his  ancestors  must  showfow  he  Is  ry,  see  5  "East,  272. 
heir,  3  B.  &  P.  453;— 2  Sannd,  45  a,  in  notes, 
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Great  Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking  the  es-  fhookd- 
plees  thereof  to  the  value,  &o.  and  from  the  said  G.  the  right  descended  "JJ^J1 
to  the  said  A.  B.  who  now  demands  the  same,  as  son  and  heir  of  the  said  writs  or 
G. ;  and  that  such  is  his  right  he  offers,  &c.  ««**• 


Devon,  to  wit. — A.  B.  by ,  his  attorney,  demandeth  against  G.  S^*  byf 

D.  [the  manor  of  Burneby,  otherwise  Burnebury,  with  the  appurtenances,  a  devi^ 
eight  messuages,  eight  cottages,  eight  barns,  eight  stables,  eight  curtilages,  (*). 
eight  gardens,  eight  orchards,  400  acres  of  land,  400  acres  of  meadow, 
400  acres  of  pasture,  400  acres  of  wood,  400  acres  of  furze  and  heath, 
and  200  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the 
parishes  of  Bratton,  Clovelly,  Breadwood,  Widger,  and  Trusleton,  in  the 
county  aforesaid,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king 
of  right,  and  thereupon  he  saitht  that  E.  F.  widow,  long  before  the  making 
the  devise  hereafter  mentioned,  was  seised  in  hec  demesne,  as  of  fee,  of 
and  in  the  premises  hereafter  mentioned  (6),  and  being  so  seised  thereof, 
afterwards,  and  *by  her  last  will  and  testament  in  writing,  bearing  date  the  [  *13dfi] 

day  of ,  in  the year  of  the  reign  of  our  late  sovereign  lady, 

by  the  grace  of  God,  of  England,  Scotland,  &c.  queen,  defender,  Ac. 
gave,  devised,  and  bequeathed,  unto  G.  H.  son  of  I.  K.  all  the  mes- 
suages, lands,  and  tenements,  annuities,  rents,  reversions,  and  services,  with 
their  and  every  of  their  appurtenances,  within  the  parishes  of  Bratton, 
Clovelly,  Breadwood,  and  Widger,  and  elsewhere,  within  the  limits  of 
Cornwall  and  Devon,  whereof  the  aforesaid  manor  and  tenements,  with 
the  appurtenances,  above  demanded,  were  and  are  part  and  parcel,  to  have 
and  to  hold  to  him  the  said  G.  H.  and  the  heirs  male  of  his  body  lawful- 
ly begotten,  or  to  be  begotten,  and  for  want  of  such  issue,  then  to  the 
second,  third,  fourth,  fifth,  sixth,  and  seventh,  youngest  son  of  the  said  I. 
K.  and  younger  brothers,  to  the  said  G.  H.  and  the  heirs  male  of  such  of 
his  younger  brothers,  and  his  and  their  issue  male  that  should  be  in  pri- 
ority of  birth  and  seniority  of  age,  the  elder  of  such  of  his  younger 
brothers,  and  his  heirs  male  to  be  always  preferred  before  either  brothers, 
and  heirs  male,  and  for  want  of  issue  male  in  the  said  G.  H.  and  all  his 
younger  brothers,  then  to  L.  B.  gentleman,  grandfather  of  the  said  A.  B, 
the  now  demandant,  by  the  name  and  description  of  L.  B.  of,  &c.  gentle- 
man, my  kinsman,  and  to  the  right  heirs  of  the  said  L.  B.  for  evermore ; 
and  the  said  A.  B.  the  demandant,  further  saith,  that  the  said  E.  F.  hav- 
ing made  such  her  will  as  aforesaid,  afterwards,  to  wit,  some  time  in  the 

year  of  our  Lord ,  died,  without  altering  or  revoking  the  same,  upon 

whose  death  the  manor  and  tenements  aforesaid,  with  the'  appurtenances, 
by  virtueof  the  said  will,  came  to  the  aforesaid  G.  H. ;  and  the  said  A. 
B.  the  now  demandant,  further  saith,  that  the  aforesaid  G.  H.  and  all  his  x 
younger  brothers,  died  without  issue  male,  and  the  remainder  in  the  said 
tenements,  with  the  appurtenances,  not  having  been  barred  according  to 
the  law  of  this  realm,  the  fee-simple  and  inheritance  of  and  in  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  vested  in  N.  B.  the  eld- 
est son,  and  heir-at-law  of  the  said  L.  B.  and  first  devise  in  remainder 

(a)  From  Mr.  Serjeant  Bond's  MSS.  See  (b)  Quart,  if  the  words  "by  taking  the 
a  count  by  a  demandant  claiming  title  under  esplees  thereof  to  the  value,  &c.  within  sixty 
a  devisee,  and  plea  thereto,  10  wentw.  213.     yeans  last  past,"  ought  not  to  be  inserted. 
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named  in  the  said  wiH,  'which  said  N.  B.  died  some  time  in  the  year  of  oar 

Lord ,  and  by  virtue  of  the  said  will  the  said  N.  B.  had  seisin  and 

right  of  possession  of  and  in  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  in  the  time  of  peace,  in  the  time  of  the  lord  George  the 
Third,  king  of  Great  Britain,  &c.  [to  wit,  within  sixty  years' now  last  past, 
by  taking  the  esplees  thereof  (<?)  to  the  value,  &c.  within  the  aforesaid 
sixty  years,  by  virtue  also  of  the  said  will,  and  from  the  said  N.  B.  the 
right  descended  to  the  said  A.  B.  the  now  demandant,  who,  as  son  and 
heir  of  the  said  N.  B.  now  demands  the  same ;  and  that  such  is  his  right 
he  offers  suit,  &c] 


And  the  said  0.  D.  by her  attorney,  comes  and  defends  her  right, 


Form  of 

aCviewdaf-g  wken,  &°-  anc*  demands  a  view  of  the  tenements  'aforesaid,  with  the  ap- 
ter  the       purtenances,  and  she  has  it,  and  a  day  is  given  to  the  said  parties  here,  un- 


count  (d).  til,  &c.  and  in  the  mean  time,  &c. 


another*  m      ^baA  the  said  C.   D.  by  E.   T.  his-  attorney,  comes  and  demands  that 
form  (e).    he  may  have  a  view  of  the  tenements  aforesaid,  with  the  appurtenances, 
whereof,  ko. 


Demand 
of  view  in 
another 
form  (/). 


In  right. 
C.  D.  the  tenant, 
ate. 


Term, 


wm.  4. 


And  the  said  C.  D.  (the  tenant),  by  L,  M.  his 
A.  B.  the  demandant.  )  attorney,  comes  and  defends  the  right,  when,  4c. 
and  demands  a  view  of  the  tenements  aforesaid,  with  the  appurtenances, 
&c.  {and  he  has  it,  &c. ;  a  day  is  given  to  the  said  parties  here  until,  &c. ; 
and  in  the  mean  time,  &c.  (#)]. 

Writ  of  William  the  Fourth,  &c.  to  the  sheriff  of  Sussex,  greeting : — We  com- 

F*lif341  man<*  yon>  ^at  w*fchout  delay  you  cause  C.  D.  *widow,  to  have  a  view  of 


(c)  What  a  sufficient  taking, 
12.— Ante,  1339. 


see  3  B.  Ac  C. 

3o; ' 

(d)  See  form,  2  Saund.  45  b,  n.  4. — Booth 
on  Real  Actions,  40  ;  and  see  form,  Willes, 
344.— See  also  the  next  form,  and  note. 

(e)  See  forms,  2  Saund.  45  b,  n.  4. — Booth 
on  Real  Actions  40,  and  the  form  of  the  de- 
mand and  counterplea  of  view  in  Jormedon, 
Willes,  344.  When  the  tenant  appears  ac- 
cording to  the  exigency  of  the  writ,  he  may 
pray  a  view,  either  before  or  after  the  count, 
and  after  imparlance,  Willes,  344. — 2  Saund. 
45,  n.  4,  and  Id.  45  h. 

(f)  See  Lee's  Diet.  Prac.  2d  edit.  vol.  ii. 
\g)  The  words  tetween  the  brackets  are 

not  part  of  the  demand. 

(A)  This  form  was  settled  by  two  eminent 
Pleaders  at  the  bar.  See  2  B.  &  P.  384.— 
See  another  form,  2  Saund.  45  b,  note  4. — 
Booth  on  Real  Actions,  39,  40.  The  follow- 
ing observations  and  directions  were  made  by 
the  Pleaders  who  prepared  the  writ.  There 
must  be  nine  returns  between  the  teste  and 
return  of  a  writ  of  view,  and  they  must  be 
filled  up  in  the  draft  Accordingly.  Perhaps 
the  signer  and  sealer  of  the  writ  may  not  ob- 
ject to  H,  even  if  the  teste  were  filled  up  as 
of  last  Trinity  Term.  The  demandant,  or  his 


agent  must  be  prepared  to  point  out  the  land 
in  question  to  the  sheriff,  in  order  that  he  may 
show  it  to  the  tenant  and  the  viewers  or  four 
knights  (who  need  not  really  be  knights)  and 
the  sheriff  must  give  the  tenant  (the  defend- 
ant) notice  of  the  time  when  view  will  be 
given,  which  may  be  at  any  time  before  the 
return.  It  may  not  be  improper  for  the  de- 
mandant's agent  to  serve  the  tenant  or  his  at- 
torney immediately  with  an  appointment 
corresponding  with  the  one  made  by  the  she- 
riff. The  sheriff's  summons  should  be  served 
upon  the  defendant  himself,  if  resident  with- 
in the  county,  but  if  not  it  can  only  be  left  up- 
on the  premises  demanded,  in  which  case  the 
notice  to  attorney  will  be  peculiarly  requi- 
site. The  return  must  depend  on  the  tenant's 
(the  defendant)  attending  or  not  attending! 
by  himself  or  his  agent,  to  take  the  view, 
which  the  demandant's  agent  must  be  pre- 
pared to  give  with  accuracy  and  in  exact  con- 
formity to  the  description  in  the  writ.  After 
the  return  the  tenant  is  at  liberty  to  cast 
another  essoign,  which  must  be  adjourned  for 
at  least  fifteen  days  more,  but  if  not  cast  on 
the  very  day  a  ne  recipiatur  may  be  entered 
with  the  clerk  of  the  essoigns.  See  1  Saund. 
45,  note  4,  and  id.  45  b,  e. 
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one  peice  of  garden    ground,  containing  length  59  feet, -end  in  breadth   fbocbbd- 
27  feet,  and  one  curtilage,  with  the  appurtenances,  in  the  borough  of  H.  "JJ^J^" 
-which  A.  B.  in  our  court,  before  our  justices  at  Westminster*  claims  as  his   writs  of 
right  and  inheritance,  by  our  writ  of  right,  and  appointed  four  knights  of    *»w. 
those  present  at  the  view,  to  be  before  our  said  justices  at  Westminster, 
in  15  days  of  Easter,  to  testify  such  view,  and  have  you  then  there  the 
names  of  those  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt.  at  Westminster,  the day  of - 

in  the  1st  year  of  our  reign. 

William  the  Fourth,  &c. — We  command  you,  that  without  delay  you  Th.e  *Je 
cause  G.  D.  widow,  to  have  a  view  of  [four  messuages,  four  gardens,  and  ^w^' 
four  acres  of  land,]  with  the  appurtenances,  in  the  parish  of  T.  which  A,  another 
B.  and  E.  his  wife,  in  our  court,  before  our  justices  at  Westminster,  claim  form  (0- 
to  be  the  right  and  inheritance  of  the  said  E.  against  the  said  C.  D.  by  our 
writ  of  right,  and  inform  four  knights  of  those  who  shall  be  present  at  that 
view,  that  they  be  before  our  justices  at  Westminster  (on  such  a  day)  to 
testify  such  view,  and  have  the  napes  of  the  knights,  and  this  writ. 

Witness,  Sir  N.  C.  Tindal,  knt. 
at  Westminster. 

By  virtue  of  this  writ  I  humbly  certify  to  the  justices  within  named,  that  Return  t» 
I  caused  G.  D.  in  the  writ  within  named,  to  have  a  view  of  the  tenements  y^w^hat 
aforesaid,  with  the  appurtenances  within  specified,  in  the  presence  of,  &c.  defendant 
(naming  *them)y  four  knights  of  my  county,  who  were  present  at  the  said  had  a  view 
view,  and  I  have  summoned  the  said  knights  to  appear  before  our  said  lord  C*£-  oft  t-i 
the  king's  justices,  at  Westminster,  on  the  day  in  the  said  writ' within  spec*  L  16™i 
lied,  to  testify  the  said  view,  as  by  the  said  writ  I  am  within  commanded* 

E.  F.  sheriff. 

By  virtue  of  this  writ,  I  certify  to  the  justices  within  written,  that  no  1*eta?1 
one  on  the  part  of  the  said  A.  B.  came  to  show  me  the  messuages,  &c«  m£ndant 
with  the  appurtenances  within  written ;  therefore  nothing  has  been  as  yet  did  not  ap- 
done  by  me  for  the  execution  of  this  writ.  Pf*r  t(> 

T?   17    aist-ur        show  the 

JSi.  ± .  sheriff.      land  ^ 
« 
In  the  common  Pleas. 

Term, WiU.  4. 


ats.    }     And  the  said  G.  D.  (the  tenant,*)  by  E.  F.  his  attorney,  comes  Entry  of 
and  says,  that  before  the  day  of  suing  forth  the  original  writ  of  PfJ^er  m 


him  the  said  A.  B.  one  G.  H.  was  seised  (here  the  matter  of  fact  must  be 
stated  as  it  w,)  without  whom  he  the  said  G.  B.  cannot  bring  the  tenements 
aforesaid,  with  the  appurtenances,  into  plea,  nor  answer  the  said  A.  B. 
thereof  and  he  prays  aid  of  him  the  said  G.  H.  and  it  is  granted  to  him, 

(*}  See  2  Saund.  45  b,  note  4. — Booth  on  (0  See  Booth  on  Real  Actions,  41. — Upon 

Real  Actions,  96. — Lee's  Diet.  Prac.  vol.  ii.  this  return  an  alias  writ  of  view  is  issued, 

2d  ed.  tit.  "  Right."  Id.  40.— 2  Saund.  45  b,  n.  4. 

(k)  See  form,  2  Saund.  45  b,  n.  4. — Lee's  *    (m)  See  Lee's  Diet.  Prac.  vol.  ii.  2d  edit. 

Diet.  Prac.  voL  ii.  2d  ed.  tit,  "  Sight  J1  tit.  "  Sight ."— 2  Saund.  45  c,  in  notes. 
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proceed-    &e.  therefore  the  sheriff  is  commanded,  that  he  summon  by  good  summon- 
mos  rela-  erg^   ^Q  g^  q.^  u#  Qja^  ne  De  nere  on?  &c#  ^0  join,  together  with  the 

writs  op  said  G.   E.  in  answering  the  said  A.  B.  in  the  plea  aforesaid,  of,  &c.  the 
ki&ht.     same  day  is  given  to  the  parties  aforesaid,  here,  &c. 


*ka  de-      C.  D.  ) 

hSemol  !he     ats-    [       And  Aw  Bai< 

remainder-  A.  B.  )  that  before  the 


?ka  de-       C.  T>.  m 

said  C.  D.  by her  attorney,  comes  and  says, 

the  day  of  suing  forth  the  original  writ  of  them  the 
man,  and  8a^  a.  B.  and  E.  his  wife,  one  A.  M.  gentleman,  was  seised  of  the  ten- 
STaS^n).  erneats  aforesaid,  with  the  appurtenances,  in  his  demesne,  as  of  fee ;  and 

being  so  thereof  seised,  he  the  said  A.  M.  afterwards,  to  wit,  on  the 

[  *1366]  day  of in  the  year  of  our  lord at  the  parish  'aforesaid,  duly 

made  his  last  will  and  testament,  in  writing,  and  thereby  gave  and  devised 
the  tenements  aforesaid,  with  the  appurtenances,  to  the  said  C.  D.  for  the 
term  of  her  life,  the  remainder  thereof,  after  the  death  of  her  the  said  C. 
D.  to  H.  M.  and  his  heirs  forever,  and  afterwards,  and  before  the  day  of 
suing  forth  the  said  original  writ,  the  said  A.  M.  at  the  parish  aforesaid 
died,  in  form  aforesaid  seised  of  the  tenements  aforesaid^  with  the  appurte- 
nances, after  whose  death  she  the  said  G.  D.  entered  into  the  tenements 
aforesaid,  with  the  appurtenances,  and  was  seised  thereof  in  her  demesne, 
as  of  freehold  for  the  term  of  her  natural  life,  the  remainder  thereof  after 
her  death  m  form  aforesaid  belonging'  to  the  said  H.  M.  and  his  heirs,  and 
so  she  the  said  G.  D.  says,  that  she  holds,  and  on  the  day  of  suing  forth 
the  original  writ  of  the  said  A.  B.  and  E.  did  hold,  the  tenements  afore- 
said, with  the  appurtenances,  for  the  term  of  her  life,  the  remainder  there- 
of to  the  said  H.  M.  and  his  heirs  for  ever,  without  whom  she  the  said  E. 
cannot  bring  the  tenements  aforesaid,  with  the  appurtenances,  into  plea, 
nor  answer  the  said  A.  B.  and  D.  thereof,  and  she  prays  aid  of  him  the 
said  H.  M.  and  it  is  granted  to  her,  &c.  Therefore  the  sheriff  is  com- 
manded, that  he  summon,  by  good  summoners,  the  said  H.  M.  that  he  be 
here  from  the  day  of  Easter  in  15  days,  to  join  together  with  the  said  C. 
D.  in  answering  the  said  A.  B.  and  E.  in  the  plea  aforesaid,  if,  &c.  the 
same  day  is  given  to  the  parties  aforesaid  here,  &o. 

the  re-*1       ats.    >  '   And  the  said  C.  D.  by his  attorney,  comes  and  says, 

mainder-    A.  B.  )  that  long  before  the  day  of  suing  out  the  'original  writ  of  the 

?ni^71  8a^       ®'  *e  "&**'  honorable  C.  lord  viscount  I.  of  the  kingdom  of  Scot- 

L  •*«>"' J  land,  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his 

demesne  as  of  fee,  and  being  so  seised  thereof,  on,  &c.  in  the  year  of  our 

Lord made  his  last  wM  and  testament  in  writing,  and  thereby  gave 

and  devised  the  said  tenements,  with  the  appurtenances,  unto  the  right  hon- 
orable lord  S.  and  G.  S.  esquire,  both  since  deceased,  and  their  heirs,  to 
the  use  of  his  wife,  the  right  honorable  F.  lady  viscountess  I.  for  the  term 
of  her  natural  life,  the  remainder  thereof  to  the  use  of  the  said  lord  S.  and 
G.  S.  and  their  heirs,  during  the  natural  life  of  the  said  viscountess,  the 

(»)  See  forms,  2  Saund.  45  c,  n.  4,  and  pleaded  after  a  general  imparlance,  and  the 

Co.  Enl.  49  a,  182  b,  327  a,  341  a.  court  gave  judgment  that  the  tenant  should 

(o)  See  Ibrms,  &c.  2  B.  &  P.  384.    The  answer  alone, 
plea  there  was  demurred  to,  because  it  was  • 
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remainder  thereof  to  the  use  of  hit  daughter  I.  A.  huty  B.  for  the  term  of  frocked- 
htfr  natural  life  ;  the  remainder  thereof  to  the  use  of -the  said  lord  S.  and  C.  INGS  RELA* 

_  '  VIVE  1*ft 

S.  and  their  heirs,  daring  the  natural  life  of  his  said  daughter  I.  A. ;  the  WKITS  0F 
remainder  thereof  to  the  use  of  the  second,  third*  and  every  other  son  of  *ight> 
the  said  I*  A.  (except  the  eldest  son,  or  such  as  should  become  an  eldest 
eon ;)  and  the  heirs  male  of  their  bodies  severally  issuing ;  the  remainder 
thereof  to  the  use  of  the  said  lord  S;  and  C.  S.  and  their  heirs,  during  the 
natural  life  of  bis  said  daughter  F. ;  •  the  remainder  thereof  to  the  user  of  the 
first,  second,  and  every -other  son  of  bis  said  daughter  F.  and  the  heirs 
male  of  their  bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of 
his  daughter  E.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to 
the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,. during*  the  natural 
life  of  his  said  daughter  £. ;  the  remainder  thereof  to  the*  use  of  the  first, 
second,  and  every  other  eon- of  his  said  -daughters,  and  the  heirs  male  of 
their  bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of  his  daugh- 
ter H.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to  the  use  of 
the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the  natural  life  of  his  said 
daughter  H. ;  the  remainder  {hereof  to  the  use  of  the  first,  second,  and  .ev- 
ery other  son  of  his  said  daughter  H<,  and  the  heirs  male  of  their  bodies 
severally  issuing;  the  remainder  thereof  to  the  use  of  his  daughter  L.  S.  * 
for  the  term  of  her  natural  lift  ;  the  remainder  thereof  to  the  use  of  the  said 
lord  S.  and  C«  S.  and  their  heirs,  during  the  natural  life  of  his  said  daugh-  * 
ter  L.  S. ;  the  remainder  thereof  t64he  use  of  the  first,  second,  and  every 
other  son  of  his  said  daughter  L»  8*  and  thet  heirs  male  of  their  bodies  sev- 
erally issuing ;  the  rtnpinder  thereof  to  his  own  right  heirs.  And  the  said 
lord  viscount  I.  afterwards,  and>  before  Hhe  day  of  suing  oat  of  the  said  L"°"°J 
original  writ  of  the  said  A.  B.  'at  the  borough  of  H.  aforesaid,  died  seised 
of  the  said  tenements,  with  the  appurtenances,  in  form  aforesaid,  after 
whose  death  the  said  viscountess  entered  into  the  tenements  aforesaid,  with 
the  appurtenances,  and  was  seised  thereof  in  her  demesne  as  of  freehold, 
for  the  term  of  her  natural  life;'  the  remainder  thereof  after  her  death  be- 
longing as  aforesaid.  And  the  said*  viscountess  being  so  seised,  afterwards, 
and  before  the  day  of  suing  out  the  original  writ  of  the  said  A.  B.  to  wit, 
on,  &c.  in  the  year  of  onr  -Losd at  the  borough  of  H.  by  a  certain  in- 
denture, then  and  there  made'befcwe»n4he  said  viscountess  and  the  said  C. 
D.  for  and  in  consideration  of  the  sum  of  Ave  shillings,  to 'her  before  then 
paid  by  the  said  C.  D.  bargained  and  sold  the  said  tenements,  with  the  ap- 
purtenances* to  the  said  G.  D.  to  hold  te  him  for  the  term  of  one  year  next 
ensuing.  By  virtue  whereof,  and  of  the  Statute  made  for  transferring  uses 
into  possession,  the  said  0.  D.  became  lawfully  possessed  of  the  said  ten- 
ements, with  the  appurtenances,  for  the  term  aforesaid,  the  reversion  there- 
of belonging  to  the  said  viscountess  for  her  natural  life.  And  being  so  pos- 
sessed thereof,  afterwards,  to  wit,  on.  &c.  in,  &c.  last  aforesaid,  at  the 
borough  of  EL  aforesaid,'  by  a  certain  other  indenture  then  and  there  made 
between  the  said  visoomntess  and  the  said  C.  D.  she  the  said  viscountess 
released  to  the  said  C.  D.  the  said  reversion,  to  hold  the  same  to  the  use 
of  the  said  C.  D.  during  the  joint  lives  of  her  the  said  viscountess  and  of 
the  said  G.  D.  By  virtue  whereof^  and  of  the  Statute  made  for  transfer- 
ring uses  into  possession,  the  said  G,  D.  becatae,  and  was,  and  yet  is, 
seised  of  the  aforesaid  tenements,  with  thg  appurtenances,  in  his  demesne 
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p^ocbed-  In  Common  Plea** 

DOS   RELA- 
TIVE TO 
WRITS  OF 
RIGHT. 

Affidavit 
annexed 
to,  and 
filed  with 
the  above 
es9oign(f). 


Between  < 


Demandant, 

and 
Tenant. 


L.  M.  (usually  the  attorney  makes  this  affidavit,)  maketh  oath  and 
saitb,  that  he,  this  deponent,  is  well  informed  and  verily  believes  that  6. 
H.  (the  absent  prayee,)  the  psayee  in  aid  named  in  writ  of  eummomea* 
ad  awxiUandum  sued  out  by  the  said  C.  D.  (the  tenant,)  in  this  e&ose, 
returnable  on,  &c.  is  .not,  nor  was  wkhin  the  four  seas  on  the  day  on  which 
the  said  writ -of  summons  was  executed,  and  on  which  he  was  summoned, 
or  at  any  time  within  the  space  of  three  weeks  next  ensuing  that  day,  and 
that  the  essoin  de  ultra  atari  .east  for  him  against  the  demandant  in  this 
cause,  as  this  deponent  is  well  mfotmed,  and  verily  believes,  is  just  and 
true. 


Sworn',  &e. 


L.  M. 


.Appear 
ancefor 


In  the  Common  Pleas. 

Essex,  (to  wit.) — Appearance  for  C.  D.  (ihetenant,)  aad  likewise  for G. 

(«).prayee  H.  (the  prayee,)  without  whom  the  said  C.  D.  (the  tenant,)  cannot  answer 

A.  B.  (the  demmdant,)  of  a  plea  of  land,  to  answer  the  said  A.  B.  (the 
demandant^  of  the  plea  aforesaid. 

By (Attorney.)  In  right. 

r  Date. 

Essex,  (to  wit.) — Appearance  as  well  for  C.  D.  (the  tenant,)  as  for  G. 
H.  (theprayee,)  by  L.  M.  his  attorney.  And  the  said  G.  H.  (the  pray- 
ee,)  freely  joins  himself  to  the  sa\d  C.  D.  (the  tenant,)  in  aid  against  A. 

B.  (the  demandant,)  of  a  plea  of  land,  and  upon  this,  as  well  the  afore- 
said C.  D.  (the  tenant,)  as  the  aforesaid  G.  H.  (the  prayea,)  prays  leave 

*to  imparl  thereto  here,  until ■  in  the. — —  year  of  the  reign  of  King 

George  the  Fourth,  and  they  have  it,  &c.  the  same  day  is  given  unto  the 
said  A.  B.  (the  demandant,)  here. 

By  L.  M.  Attorney,  *  In  right. 
Date. 


Appear- 
ance  o£  the 
tenant,  and 
also  of  the 
prayee, 
ana  joind- 
er in  aid  of 
the  prayee, 
and  prayer 
of  impar- 
lance (to). 
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General 
jnise  of 
plea,  and 
tender  of 
demy 
mark  (r). 


Tsm,  —  WiU.  4. 


And  the  said  0.  D.  by  -—  her  attorney,  comes  and  defends 
the  right  of.  the  said  A.  B.  (the  demandant)  and  the  semn  of  the 
said  E.  F.  when,  &c.  and  the  whole4  &c.  and  whatsoever,  &o.  and  chief- 


Ct)  See  Lee's  Diet.  Pract.  2d  edit. 

(u)  See  Lee's  Diet.  Pract.  2d  edit. 

(to)  See  Lee's  Diet.  Pract.  2d  edit. 

(as)  See  other  forms  of  general  mise,  3 
Was.  419,  561.— Booth  on  Real  Actions,  95, 
6,  8,  102.— Lee's  Diet.  Pract.  2*  edit.— 10 
"Wentw.  215,  220.  It  is  in  general  advisable 
for  the  defendant  to  plead  as  in  the  above, 
or  next  form,  as  it  appears  to  be  settled  that 
every  thing  may  be  given  in  evidence  upon 
the  mise,  joined  upon  the  mere  right,  except 
collateral  warranty.    See  3  Wils.  420— Bro. 


Ab.  Droit,  48.— Booth,  98,  112,  115.— 2 
Saund.  45  f,  45  g.  The  issue  joined  upon  the 
mere  mise  is  to  be  tried  by  the  grand  assize, 
either  at  bar,  or  at  nisi  prius,  or  the  assizes, 
and  not  by  a  common  jury.  1  B  &  P.  192.— 
2  Bla.  Rep.  1261.— 1  Taunt.  4-1 5. —2  Saund. 
45  e,  f,  in  notes.  It  is  said  to  be  the  safest 
way,  in  general  to  join  the  mise  on  the  mere 
right,  and  give  the  special  matter  in  evidence, 
because  the  defendant  may  have  more  lati- 
tude in  proof  of  his  defense.  Booth,  115.— 2 
Saund.  45  g,  in  notes.    At  the  same  time, 
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ly  of  Ae  tenements  aforesaid,  with  ibe  appurtenances,  as  of  fee  and  right 

&o*  mid  eh?  pate  hereelf  upon  the  giend  assise  of  ear  lord  die  king,  and    t|yb  tu 

prays  a  recognition  to  be  made,  whither  aba  the  Baid  C.  D*  baa  a  greater  wwrsor 

title  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  *to  her  and     **«*. 

her  heirs,  as  she  now  holds  the  same ;  or  whether  the  said  A.  B.  -the  now  [  *1373] , 

demandant,  has  title  to  hold  the  same  tenements,  with  the  jappttrtenancee, 

as  he  has  above  demanded  the  same,  &c.     [And  the  said  A.  B.  doth  the  3*n^r  of 

like  (9).]     And  she  brings  here  into  the  said  oomrt  the  6*  &f.  for  die  vse  ^^  TI). 

ef  our  lord  the  king,  4e.  for  this,. to  wit,  that  it  may  be  inquired  of  the 

tune,  &c*  and  therefore  she  prays  that  it  may4>e  inquired  by  the  aajd  grand 

assise,  whether  <the  said  £.  F.  was  jeised  of  the  tenements  aforesaid,  with 

the  appurtenances,  in  bis  demesne  as  of  fee,  in  the  time  of  peaee,  to  the 

time  of  oar  lord  King  George  the  Third,  as  the  said  A.  JB.  the  now  de» 

mandaat,  has  above  alleged*    [And  the  said  A.  B.  doth  the  like  (a).] 

*  * 

Jh  the  Common  Plea*. 

In  right.  .     2%m, USB.  4. 

C.  J),  the  tenant,    }      * 

ats.  >     And  the  said  G.  D.  and  E,  F.  the  tenant,  an*  Mise  or 

A.  B,  the  demandant.  )  prtfyee,  t.  e.  the  remainder-man  *or  reversioner,  {g^^a 

by their  said  attorney,  come  and  defend  the  right  of  the  said  A.  B.  prayee,  in 

(the  demandant,)  whaja,  &e.  •  And  the  whole,  &&  and  whatsoever,  be.  M£ld  f 
and  mostly  of  the  tenements .  aforesaid,  as  of  fee  and  right,  4e»    And  \™€  ^r 
they  put  themselves  upon  the  grand  assise  of  oar  lord  the  king,  undr  they  mack, 
pray  a  recognition  to  be  made,  whether  the  said  C.  D.  (the  dtfmdamt")  JjJJJJjJj^ 
has  a  greater  right  40  hold  the  tenements-  aforesaid,  wkh4he  appurtenarnoes,  couSed^ 
for  the  term  of  his.&fe,  aa  tenant  ^thereof,  as  lie  now  holds  (ha  same, 'the  lyxman- 
remainder  thereof  to,  the  said  E.  F.   (the  prayee,  ae  the  Umkatiam  map  ce^\^ 
be  ;)  or  whether,  the  said  A.  B.  (the  demandant,*)  hath  title* to  held  the  same  ^3741 
tenements,  with  the  appuatensQoed,  as  they  have  aboyct  demanded  the  same,  L  J 

&c.    And  they  faring  here  into  court  6s  8dL  for  the  use  of  oar  lord  the 
king,  &c.    For  tins,  to  wit,  that  it  may  be  inquired  of  the  time,  Jec.  and 

*  • 

however,  it  is  observed  in  the  same  books.  96.    When  the  tender  of  the  demy  mark  is 

that  is  is  frequently  the  least  dilatory  and  stated  in  the  plea,  the  similiter  is  usually  add- 

vexations  mode  for  the  defendant,  where  the  ed  at  the  end  of  that  tender,  or  is  wholly 

matter  in  bar  is  clear,  to  plead  it  specially,  as  omitted.    See  Booth,  102.— Co.  Ent.  102. — 

that  the  tenant  levied  a  fine  with  prodama-  3  Bla.  Com.  App.  vi. 
tions,  or  that  the  ancestor  of  the  demandant        (jr)  With  respect  to  the  tender  of  the  demy 

made  his  will  and  devised  away  the  lands,  mark  in  general,  see  Booth,  98. — 2  Sauna. 

and  where  the  demandant  in  his  replication  45  f,  in  notes.    It  is  said  to  be  now  the  prac- 

Xo  such  special  ploa,  would  be  obliged  to  ad-  tice  to  tender  the  demy  mark  at  the  time -of 

mat  a  part  of  the  defendant's  title,  which  it  the  trial,  and  not  on  joining  the  nuse,  as  in 

nright  be  difflcole  to  prove, the  -  defendant  the  above  form,  and  therefore  what  follows 

may  thus  obtain  an  advantage,  Id.  ibid.    An  ae  to-the  tender  of  aaah  demy  mark  may  be 

issue  joined  upon  a  special  plea  is  to  be  tried  omitted,  Lee's  Diet.  Frac.  2d  edit. j  and  see 

by  a  common  jury  of  twelve  men,  as  other*  3  Wils.  561,  562 ;  but  see  Booth,  98,  102.     3 

issues  are,  and  not  by  the  grand  assize.  Bro.  Bla.  Oom.  App.  ii. — 2  Saund.  45  f.  As  to  ev- 

Droit.  30.  42,  3.— Booth,  113,  115.— 3  Wile,  idence,  see  Hoh,  C.  N.  P.  «57.— Moore,  672. 
420.— 2  Saund.  45  g.  As  to  evidence  .under,        (a)  This  is  not  to  be  inserted  until  the 

see  3  Wils.  420.— Who  to  begin,  Holt,  C.  N.  Issae-made  np. 

P.  €57.— 3  Bingh.  446.  (b)  See  form,  2  Sawnd.  45  d,  n.  4.— Lee's 

(y)  The.  similiter  should  not  be  here  in-  Diet  Pract.  2d  edit.    As  to  the  tender  of  the 

serted  till  the  issue,    A  similiter  or  replica-  demy  mark,  see   the  preceding  form   and 

tion  does  not  appear  to  be  necessary.   Booth,  notes.    See  Holt,  C.  N.  P.  057. 
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therefore  they  pray  that  it  may  ba  inquired  of  by  Hie  grand  assize,  whether 
lie  said  G.  H.  (the  party  <m  whose  seisin  the  demandant  h*s  counted,)  wis 
seised  b£  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne 
as  of  fee,  in  th6  time  of  peaoe,  in  the  time  of  otw  lord  the  King  George 
the  Third,  as  the  said  A.  B.  the  now  demandant,  hath  above  alleged. 
And  the  said  A.  B.  doth  Mis  like.    Therefore,  &c.  (<?). 


Denial  of 
ancestor's 
seisin  (J). 


©caper 
ats. 


And  the  said  C.  D.  by his  attorney,  comes  and  defends 


2d.  Denial 
of  descenl 
to  the  de- 
mandant 

CO- 
[*1375] 


Kale  of 
court  by 
consent 
for  strik- 
ing oat 
special 
plea,  and 
pleading 
only  the 
general 
mise  on 
leans  (/). 


Keats.  )  the  right  of  the  aforesaid  A.  B.  and  his  se&in,  &e.  and  says  that 
the  said  E.  F.  the  late  father  of  the  said  A.  B.  was  not  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  or  of 'any  part  thereof,  in  his  de- 
mesne as  of  fee  and  right,  in  manner  and. form  as  the  said  A.  B.  hath 
above  alleged,  and  of  this  flie  said  C.  D.  puts  himself  upon  the  country, 
Ac.  and  for  a  further  plea  in  this  behalf,  by  leave  of  the  court  here,  for 
this  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  the  said  C.  D.  says,  that  the  said  A. 
B.  ought  not  to  have  his  seisin  of  the  tenements  'aforesaid,  with  the  ap- 
purtonanees,  in  the  said  declaration  mentioned,  Or  of  any -part  thereof,  be- 
came he  says,  that  upon  the  death  of  the  said  G.  H-  the  right  descended 
to  J.  K.  as  son  and  heir  of  tbe^Baid  G.  H. ;  by  virtue  thereof,  the  said 

J.  K.  afterwards,  to  wit,  on  -the -'day  of        ■  in  the  year  of  our 

Xtord  — —  entered  into  the  *aaid  tenements,  'with  the  appurtenances,  and 
was  seised,  by  taking  the  espbes  thereof  .to  the  value,  &c.  And  the  said 
J.  K.  being  so  seised  thereof,  he  the  said  J»  K.  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  —  in  the  said  county,  enfeoffed  the 
said  G.  D.  of  the  said  tenements,  with  the  appurtenan6es  to  have  and  to 
hold  the  same  unto  the  said  €•  D.  and  his  heirs,  by  virtue  of  which  said 
feoffment  the  said  C.  IX  became  and  was  seised  of  the  said  tenements, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right ;  without  this, 
that  upon  the  death  of  the  said  G.  H.  the  right  descended  to  the  said  A 
B.  hi  manner  and  form  as  the  said  A.  B.  hath  above  alleged ;  and  this  the 
said  C.  D.  is  ready  to  verify.  Wherefore  he  pray6  judgment  if  the  said 
A.  B.  ought  to  have  his  seisin  of  the  said  tenements*  with  the  appurte- 
nances, in  the  said  declaration  mentioned,  or  of  any  part  thereof. 

In  the   Common  Pleas.    Easter  Term,  in  ike  12th  year  of  the  reign  of 

King  Q-eorge  the  Third. 

Tessen,  Esq.  ) 

ats.         >     Thursday,  the  13th  of  May,  upon  reading  a  rule  made 

Clarke.      )  between  the  said  parties,  on  the  9th  of  February,  in  Hilary 

Term  last,  and  upon  hearing  counsel  on  both  sides,  and  the  demandant  by  his 


other  pleas,  10  Wentw. 


(c)  Award  of  summons,  tec.  see  Holt,  C.  n.  (z). 
N.  P.  668.  (e)  See  forms,  of 

(d)  See  forms,  10  Wentw.  220,  A  special  215.— 1  H.  Bla.  1.    • 
plea  seems  unnecessary.     See  ante,  1372,  (f)  See  form,  3  Wife.  Rep.  563  j  and  law, 
note{z).  When  a  special  plea  is  advisable,  420,                                             * 

see  Booth  on  Real  Actions,  115.  Ante,  1372, 


RELATIVE  TOk  WRITS  OF  RIGHT.  1375 


coofistl  heriby  eonsentmg;.  that  the  tenant  ufctfu  the  trial  of  this  cause  shall  f»ocbed- 
pre  in  evidence  that  a  fine  was  levied  in  Miohaetaas  TenD,  in  the  16th  IN^K^* 
year  of  the  reign  of  fab  lata  Majesty  King  George  the  Second,  between   whits  of 
John  Clarke,  the  late  ftther  of  the  said  tenant  in  this  cause,  as  plaintiff,     *wh*. 
and  Roger  Opbaldegton,  and  Sarah  his  wife,  deforcea&tk,  of  -tenements  in 
the  demasdantfs  declaration  mentioned ;  and  that  the  same  was  engrossed, 
and  afterwards  publicly  and  openly  read  and  proclaimed  according  to  the 
form  of  the  Statute,  &e.  and  that  snoh  fine  was  levied  to  the  use  of  the 
said  John  Clarke,  and*  his-  heirs;  and  by  virtue  thereof,  the  said,  John     #* 
Clarke  entered  into  the  said  tenements,  with  *the.  appurtenances,  and  [  *1376] 
thereby  became  seised-  thereof  in  hi?  demesne  as  of  fee,  and  that  he  died 
seised  afterwards,  and  that  the  said  George  Clarke,  the  tenant,  was  his  fc 
heir ;  and  neither  dkr  Francis  Tyssen,  the  father,  nor  Fraooia  John  Tye- 
sen,  the  son,  at  any  time  within  .five  years  .ntixt  after  the  proclamation 
had  and  made,  pursue  his  thle,  claim,  er  interest  in  or  to  the  said  tene- 
ments, or  any  part  thereof,  by  way  ef  action  or  lawful  entry,  and  the  ten- 
ant, by  his  counsel,  hereby  consenting  that  the-  demandant  on  the  said  trial 
shall  be  at  liberty  to  give  in  evidence  that  they  whe  were  the  parties  to  the 
said  fine,  or  any  of  them,  at  the  time  e£  levying  of  the -said  fine*  had  no- 
thing in  the  premises ;  it  is  ordered,  that  the  feoand  plea  pleaded  in  this 
cause  be  struck  <»U 

By  the  court. 
On  -the  amotion  of  Serjeant  Walker,  for  the  tenant ;  Serjeant  Basland,* 
for  the  demandant 

P0fEflEKGHL.    . 

» 

Dortetthire  (to  wit.)    Writ. of  summons  for  Harry  Galton,  demandant,  fjf^j*iei 
against  Wm.  Harvey,  tenant.  <  Return*  fee,    .  summons. 

«        - 

William,  Jcc.  to  the  sheriff  of greeting: — We  command  you,  that  Writ  of 

by  good  summoners  yon  summon  four  lawful  knights*  of  your  county,  girt  jq1^0118 

with  swords,  that  they  be  before  our  justices  at  Westminster,  on -.  (a  knights  to 

general  return  day)  [if  at  tie  aeske*,  then,  cffter  in$ertingihe  return,  *ay,  elect  the 
44  or  before  our  justices  -assigned  to  take  the  assize  in  and  for  your  county,  J^^"' 
if  they  shall  first  eome,  on  Monday,  the  first  day  of  July  next,  the  day  of  bank,  or  at 
the  assises,  at  Abingdon,  in  your  eounty,  according  to  the  form  of  the  the  assizes 
Statute  hi  such  ease  made  and  provided,"]  to  make  election  of  our  grand  (*)' 
assize,  between  A.  B.  donan^apt,  and  C.  IX  tenant  of,  &e.  [premise, 
•as  in  the  writ  of  right,]  in  your  county,  whereof  the  said  C.  D..  (the  tenant) 
in  our  same  court,  hath  put  himself  upon  our  grand  assise,  by  praying  a 
recognition  to  "be  made,  whether  he  hath  a  greater  title  to  hold  the  tepe- 
ments  aforesaid,  with  the  ajppurfenances,  to  him  and  his  heirs,  as  tenants 
thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  (the  demand- 
ant) hath  title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he 
has  demanded  the  sfme,  and  have  you  there  the  names  of  the  summoners, 
the  knights,  and  this  writ. 

(g)  See  form,  Le*s  Diet.  Prac.  2d  ed.  2  M.  <fe  P.  2.    The  form  in  2  Bla.  Rep.  1263, 

Saund.  45  er  in  notes.    As  to  the  necessity  is  defective.  See  a  form  of  summons,  when 

for  this  form,  see  1  Taunt.  415.— 2  Saund.  42  the  cause  is  to  be  tried  in  Middlesex,  3  Wila, 

c— 2  Bla.  JUp.1261.--2  Cos  P.  187.— 1  tffc 
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The  Kke 
writ  of 
summons 
tothe<sher- 
ififi  in  an- 
other form, 
to  sum- 
mon four 
knights  to 
elect  the  * 
grand  as- 
size or  jury 
(A). 


PBOGEEMNG8 

Witness,  Sir  N.  C,  T.  knight,  at  Westminster,  the 
in  the year  of  our  reign. 


day  of 


Signed 


•  #Witliam  the  Fourth,  &e.  to  the  sheriff  oi  Dorsetshire,  greeting : — We 
command  yon,  that  by  good  eummoners  yea  summon  four  krwfui  knights 
of  your  county,  girt  with  swords,  that  they  be  before  — —  and 


Return  to 
such  writ 


The  alias 
writ  of 
summons 
of  four 
knights  (7). 

[ #1378] 


justices  assigned  to  hold  the  assizes- lor  our  said  county  of  Dorset,  at  Dor- 
setshire, in  the  said  county,  on the '  tlay  of next,  to  make 

election,  on  their  oath,  of  our  grand  asqize  between  H.  Q.  demandant, 
and  W.  H.  tenant  of,  Ac.  in  the  parish,  &c.  in  your  county,  whereof  the 
said  W.  in  our  same  court  hath  put  himself  upon  our  grand  assize,  by 
praying  a  recognition  to  be  made,  whether  he  hath' a  greater  title  to  hold 
the  tenements  aforesaid,  with  the  appurtenances,  unto  him  and  his  heirs  ss 
tenants  thereof,  as  he  now  holds  the  same ;  or  whether  the  said  H.  hath 
title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 
manded the  same.  And  that  you  aetaro  to  our  justices  of  the  Bench  at 
Westminster,  in  fifteen  days  of  Easter,-  the  names- a*-  well  of  the  said  knights, 
so  by  you  to  be  summoned,  as  by  the  persons  who  shall  be  by  them  elect- 
ed, according  to  the  exigency  of  this  writ,  together  with  this  writ. 
Witness,  Sir  N.  C.  T.,  fco. 

By  virtue  of  this  writ  to  me  directed,  I  have  catased  L.  M.,  &c»  [the 
names  of  the  knights,']  four  lawful  knights  of  my  county,  to  be  summoned 
by  0.  P.  and  Q.  R.  my  bailiffs,  to  be  before  his  majesty's  justices,  at  the 
day  and  place  within  mentioned  (£)>,  to  do  as  by  this  writ  they  are  required ; 
and  as  I  am  within  commanded*  The  stuwnoners  are,  and  each  of  them 
is,  mainpriaed  by  John  Doe  and  Bkhard  Roe. 

The  answer  of  E.  F.  sheriff 

I 

William  the  Fourth,  &c.  to  the  sheriff  of  —  greeting : — We  com- 
mand you,  as  before  we  hare  commanded  yeu,  that  by  good  suriunotaers  you 
summon  four  lawful  knights,  &e.  [as  in  the  first  writ  qf&mmonS)  verbatim.] 


•Witness,  Sir  N.  C.  T.  kaightrat  Westminster,  the 
in  the year  of  our  reign. 


day  of 


The  return  By  virtue  of  this  writ  to  me  directed,  I  hare  caused  J.  E.,  J.  H.,  P. 
ofthe  alias  jj  and  G#  j£.  four  lawful  knights  of  my  eeunty,  girt  with  swords,  to  be 
summoned  by  H.  J.  and  J.  W<  my  baUiffe,  to  be  before  his  majesty's 

(h)  See  Luke  v.  Harris,  2  Bla.  Rep,  1293,    fottr  knights,  the  above,  alias  writ  of  suav 

la  "  "  " "  "        "  *"w 


summons 
of  four 
knights 


ana  1261.  This  form  was  settled  by  two  very  mens  issued  returnable  from  the  day  of  Saint 
eminent  Pleaders,  with  reference  probably  Ttartin  in  fifteen  days, 
to  2  Bla.  Rep.  1261 ;  But  it  should  seem  thai  (m)  See  3  WUs.  560.    The  four  knights 
the  supposed  knights  should  be  summoned-  above-mentioned  afipeatfd  in  court  at  the  re- 
in the  alternative,  as  in  the  preceding  form,  turn  of  the  alias  writ  of  summons,  and  being 
(i)  Quart  if  the  return  should  not  be  that  placed  in  the  jury-box  on  the  north  side  ofthe 
the  sheriff  hath  summoned  them  in  the  alter-  court  of  the  Bench,  were  severally  sworn 
native,  2  Saand.  45  e,  in  note.  fawfaUy  and  truly  to  choose  twelve  knights, 
(it)  Lee's  Diet.  Frac.  2  edit— 2  Satin.  45  e.  girt  with  swords,  of  themselves  aad  others, 
(J)  See  2  Wils.  560.    The  sheriff  having  whieh  best  know  and  will  detlare  or  say  the 
done  nothing  upon  the  writ  of  summons  of  truth  between  the  parties.  . 
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justices  at  the  day  and  place  within  mentioned,  to  do  as  by  fhis  writ  they   proceed. 
are  required,  and  as  I  am  within  commanded,  the  said  summoners  are,  and  ffiM  *EL*~ 
each  of  them  is,  mainprized  by  John  Doe  and  Richard  Roe.  writs*©? 


SIGHT. 


C  S.  S.  Esq.  } 
The  answer  of  <       and        >  Sherift. 

(  W.  L.  Esq.  ) 

William,  &c.  to  the  sheriff  of greeting : — We  command  you,  that  Writ  of 

you  cause  to  come  before  our  justices,  at  Westminster,  on,  &c.  [the  re-  vJ£r?/£' 
turn  day,]  J.  E.  of,  &c.  J.  H.  of,  &c.  P.  D.  of,  &c.  G.  M.  of,  &c.  J. 
W.  of,  &c.  E.  H.  of,  &c.  [being  names  and  residences  of  the  four  sup- 
posed  knights  and  two  others,]  knights,  J.  S.  of,  &c.  G.  H.  of,  &c. 
[names  and  residences  of  recognitors,  in  the  whole  eighteen]'  recog- 
nitors, chosen  to  make  recognition  of  our  grand  assize,  between  A. 
B.  esq.  demandant,  and  0.  D.  tenant,  of  10  messuages,  &c.  [here  the 

premises  were  specified,]  in  the  parish  of in  your  county,  whereof  the 

*said  C.  D.  in  our  same  court,  hath  put  himself  upon  our  grand  assize,  by  r  *1379] 
praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold 
the  tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  hath 
title  to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  de- 
manded the  same,  and  have  you  here  this  writ. 

Witness,  Sir  N.  C.  T.  knight,  at  Westminster,  the' day  of 

in  the year  of  our  reign. 

William  the  Fourth,  &c.  to  the  sheriff  of  Dorsetshire,  greeting : — We  The  writ  of 
command  you,  that  you  have  before  our  justices  at  Westminster,  on  the  Habeascor- 
morrow  of  All  Souls,  [or  "  before  our  justices  assigned  to  take  the  assizes  ^i^wf). 

in  and  for  the  county  of  Dorset,  if  they  shall  first  come,  on the 

day  of  — —  at  Dorchester  in  the  said  county,"]  the  bodies  of  the  several 
persons  named  in  the  panel  annexed  to  this  writ  recogniters,  summoned  in 
our  court  before  our  justices  at  Westminster,  and  chosen  to.  make  recogni- 
tion of  our  grand  assize  between  H.  G.  demandant,  and  W.  H.  tenant  of, 

&c.  [naming  them],  in  the  parish  of in  your  county,  whereof  the  said 

W.  H.  in  our  same  court,  hath  put  himself  upon  the  grand  assize  by  pray- 
ing a  recognition  to  be  made,  whether  he  hath  a  greater  title  to  hold  the 
tenements  aforesaid,  with  the  appurtenances,  to  htm  and  his  heirs  as  ten- 
ants thereof,  as  he  now  holds  the  same,  or  whether  the  said  H.  had  title  to 
hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  demanded  the 
same,  to  make  that  recognition,  and  have  there  this  writ.     Witness,  &c. 

(n)  See  form,  3  Wils.  560.— Lee's  Diet,  that  the  writ  should  be  filed  the  first  day  of 

Fract.  2d  edit. — Booth,  97. — 2  Saund.  45  e,  Easter  Term,  being  the  quarto  die  post  of  the 

n.    In  the  habeas  corpora  recognitorum,  the  writ  of  summons. 

nisi  prius  clause  must  be  inserted,  as  in  the  (o)  This  writ  should  be  tested  on  the  quar- 

sammons,  ante,  1376. — 2  Bla.  Rep.  1268. —  to  die  post  of  the  retiarn  of  the  venire.    The 

1  Taunt.  415. — 2  Saund.  45  e. — I^s  Diet,  draft  was  settled  by  two  very  eminent  Plead* 

Prac.  2d.  vol.  ii. — See  form,  2  Saund.  45  ers  at  the  bar.    See  the  requisites,  2  Saund. 

e— A  similar  venire  was  settled  by  two  very  45 e.-~-2  Bla.  Rep.    1268,  1293.— 1  TaimU- 

eminent  Pleaders  at  the  bar,  who  advised  415. 

Vol.  ni.  47 
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froceed    Plea*  at  Westmineter  before  Sir  N.  O.  Tindal,  knight,  and  his  compan* 
™Tm™'      *<m*>  jwfae*  of  our  lord  the  king  of  the  bench,  of  Trinity  Term,  in  ike 
writs  of       1*£  ywr  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  by  the 
right.         grace  of  Grod>  #c. 

Record  of  Dorsetshire  (to  wit),  [to  the  end  of  the  issue,  and  then  proceed  asfoL 
(p).  ^0WB  •']     Therefore  the  sheriff  is  commanded  *that  he  summon,  by  good 

Award  of  summoners,  four  lawful  knights  of  his  county,  girt  with  swords,  that  they 
summons  be  jiere>  on  ^e  m0rrow  of  All  Souls,  to  make  election,  on  their  oath,  of 
knights.  the  grand  assize  aforesaid,  &c.  the  same  day  is  given  to  the  parties  afore- 
[  #1380]  said,  here,  &c.  At  which  day  comes  here  as  well  the  said  H.  as  the  said 
Continu-  W.  by  their  attornies  aforesaid,  and  the  sheriff  has  not  sent  the  writ  of  our 
ance  by  jor(j  $&  king  to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing  there- 
non  misit  upon.  Therefore,  as  before,  the  sheriff  is  commanded  that  he  summon  by 
breve.  good  summoners,  four  lawful  knights  of  this  county,  girt  with  swords,  that  they 
monsSUm  ^  kere>  *n  e*6kt  days  °f  St  Hilary,  to  make  election,  on  their  oaths,  of  the 
awarded,  grand  assize  aforesaid,  4c.  the  same  day  is  given  to  the  parties  aforesaid, 
here.  At  which  day  came  here  as  well  the  said  H.  as  the  said  W.  by  their 
Further  attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ  of  our  said  lord 
continu-  the  king  to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing  there- 
vicTeomes  uP°nf  Therefore  the  sheriff  is  commanded,  that  he  summon  by  good  sum- 
non  misit     moners,  four  lawful  knights  of  this  county,  girt  with  swords,  that  they  be 

breve.         before and his  said  Majesty's  justices,  assigned  to  hold  the  as- 

summons    8^e  f°r  the  said  county,  at  Dorchester,  in  the  said  county,  on, the 

awarded.    day  of next,  to  make  election,  on  their  oaths,  of  the  grand  as- 
size aforesaid,  and  that  he  return  to  his  said  Majesty's  justices  of  the 
Bench  here,  in  fifteen  days  from  the  day  of  Easter,  the  names  as  well  of 
the  said  knights,  so  by  him  to  be  summoned,  as  of  the  persons  who  shall 
be  by  them  elected,  according  to  the  exigency  of  the  writ  of  our  said  lord 
the  king  to  him  in  that  behalf  directed,  together  with  that  writ,  the  same 
th^writ^f  ^ay  k  8*ven  *°  *^e  P*^8  aforesaid,  here,  &c.    At  which  day,  to  writ,  ia 
summons    fifteen  days  from  the  day  of  Easter  aforesaid,  come  here  as  well  the  said 
that  there   H.  as  the  said  W.  by  their  attornies  aforesaid,,  and  the  sheriff,  to  wit,  E. 
kni  Tts  in  ®#  ^%  es(^'  ^iei^  °^  Dorsetshire  aforesaid,  now  here  returns,  that  by  vir- 
tue county,  tue  of  the  writ  to  him  directed,  because  there  were  no  knights  in  his  bail- 
and  that     iwick,  he  had  caused  the  honorable  C.  A,,  Sir  W.  C.  bart.,  W.   B.  P. 

has  sum-ff  e8(l'  an(*  ^'  ^"  es(l*  ^our  8°°^  an(*  kwful  men  °^  ^is  country,  girt  with 
moned  "  swords,  to  be  summoned  by  R.  B.  and  W.  S.  good  summoners,  that  they 
four  oth-  be  before  his  majesty's  justices,  assigned  to  hold  the  assizes  aforesaid,  at 
ers*  the  time  and  place  in  the  said  writ  in  that  behalf  mentioned,  and  then  and 

there  to  do  as  by  the  said  writ  they  are  required,  and  that  the  said  sum- 
moners are,  and  each  of  them  is,  mainprized  by  John  Doe  and  Richard 
r  n381]  Roe.     Whereupon  the  said  C.  A.,  "Sir  W.  C.  bart.,  W.  B.  P.  and  W. 
^PPf£J"     T.  being  called,  girt  with  swords,  before  the  said  justices  assigned  to  hold 
other  four   the  assizes  aforesaid,  at  the  time  and  place  last  aforesaid,  and  being  sworn, 
persons,      upon  their  oaths,  in  the  presence  of  the  parties,  did  choose  of  themselves 
and  others,  twenty-four,  to  wit,  C.  A.,  W.  0.,  W.  B.  P.,  W.  T.,  &c. 
good  and  lawful  men  of  the  county  aforesaid,  who  are  neither  of  them  akin 
to  the  said  H.    nor    to    the    said  W.   to    make  recognition   of   the 

(p)  This  record  was  settled  by  two  very  eminent  pleaders  at  the  bar. 
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grand  assize  aforesaid.    Therefore  the  sheriff  is  commanded  that  he  cause   proceed. 
them  to  come  here  in  three  weeks  of  the  Holy  Trinity,  to  make  the  re- Ilfas  RELA" 
cognition  aforesaid,  &c.  WRITS  0P 

SIGHT. 

Pleas,  £c. 

[Leave  blank  in  the  record  for  a  second  placita,  when  necessary ,  the  ^e  *»- 
same  as  in  personal  actions^]     Dorsetshire  (to  wit). — The  recognition  of  muSed  to 
the  grand  assise  between  H.  G.  demandant,  and  W.  H.  tenant  of,  &c.  have  the 

ihere  set  out  the  premises']  in  the  parish,  &c.  in  the  county,  &c.  whereof,  &*n&  as- 
:c.  is  respited  here  until [a  general  return  day],  unless  his  Majes-  bank^n 

ty's  justices  assigned  to  take  the  assises  in  and  for  the  said  county  of  Dor-  Trinity 

set,  shall  first  come  on  the day  of at  Dorchester,  in  the  Tcrm- 

said  county,  for  default  of  the  recognitors  chosen  to  make  the  recognition 
aforesaid,  because  none  of  them  did  appear ;  therefore  let  the  sheriff  have  Respite, 
the  bodies  of  the  said  recognitors  whose  names  are  mentioned  in  the  pan* 
el  annexed  to  the  writ  of  habeas  corpora  recognitorum,  and  be  it  known 
that  the  justices  here  in  court,  in  this  same  Term,  delivered  a  writ  there- 
upon to  the  deputy  sheriff  of  the  county  aforesaid,  to  be  executed  in  due 
form  of  law,  &c. 

"  L  X.  Y.  do  swear,  that  I  will  say  the  truth  whether  C.  D.  [the  ten-  Form  of 
ant,]  hath  more  right  to  hold  the  tenements  which  A.  B.  [the  demandant,]  £*  nuiT 
demands  against  him  by  his  writ  of  right,  or  the  said  A.  B.  [the  demand-  assize  (?). 
ant,]  to  have  them  as  he  demandeth ;  and  for  nothing  to  let  to  say  the 
truth. 

"  So  help  me  God." 

[State  the  count,  and  the  general  mise,  and  'tender  of  demy-mark,  as  Eutl7  of 
ante,  1872,  and  then  proceed  as  follows:]—*  And  the  said  J.  doth  the  %£?£' 
like,  therefore  as  well  («)  to  try  this  mise  as  the  other  mise  between  the  pua  Roll 
parties  aforesaid  above  joined,  the  sheriff  is  commanded  that  he  sum-  00- 
mon,  by  good  summoners,  four  lawful  knights  of  his  county,  girt  with  L  #1382] 
swords,  that  they  be  here,  on  the  Octave  of  the  Purification  of  the  blessed 
Virgin  Mary  next  coming,  to  make  election  of  the  assize  aforesaid,  the 
same  day  is  given  to  the  parties  aforesaid  here,  to  hear  election  of  the  as- 
size aforesaid,  &c.    At  which  day  come  here '  as  well  the  said  J.  L.  as  Summons 
the  said  H.  H.  by  their  attornies  aforesaid,  and  the  said  sheriff  hath  knights 
not  sent  the  writ ;  therefore  the  sheriff  is  commanded  that  he  summon,  awarded. 
by  good  summoners,  four  lawful  knights,  or  other  good  and  lawful  men 
of  his  county,  girt  with  swords,  that  they  be  here  in  fifteen  days  from  Eas- 
ter, unless  the  justice  of  our  lord  the  king  should  be  at  the  castle  of  Exe- 
ter, in  the  said  county,  to  hold  the  assize  on  the day  of 

at  the  castle  of  JSxeter,  in  the  county  of  Devon,  to  be  sworn  to  make  Nisi JP™28 
election  of  the  grand  assize  of  our  said  lord  the  now  king,  between  awarded- 
the  parties  aforesaid ;   the  same  day  is  given  to  the  parties  aforesaid, 

(q)  See  form,  3  Wils.  541. — Lee's  Diet,  general  mise,  as  ante,  1373,  this  statement  of 

Prac.  2d  edit. — 2  Saund.  45  f,  in  note. — Co.  two  issues  may  be  proper  j  but  if  only  one  «- 

Litt.  s.  511.  mUiter  was  inserted,  men   the   form  should 

(r)  See  other  fuller  forms,  Booth  on  Real  ran,  "  Therefore  the  sheriff  is  commanded 

Actions,  102.— Rast.  Ent.  103 3  81a.  Com.  that  he  summon,  &c."    Booth  on  Real  Ac- 

App.  vi.  tions,    102.— Co.   Ent.    181.— 3   Bla.  Com. 

(s)  If  the  two  similiters  are  inserted  in  the  Appendix. 
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proceed-   to  hear  the  election  of  the  assize  aforesaid,  &c.    At  which  day  came 
eras  RELA-  jiere  ^  we]j  ^e  s^  j    l  gg  ^0  8a^  g   jj   b    t^jr  attornies  aforesaid. 

TIVE  TO  "^ 

writs  of  and  the  sheriff,  to  wit,  H.  H.  esq.  at  that  day  returned  to  the  justices  of 
kioht.  our  said  lord  the  now  king,  that  there  were  no  knights  in  his  county  that 
Ret1""  ty  he  could  summon,  as  he  was  by  the  said  writ  commanded ;  and  therefore, 
there  were  ^y  virtue  of  the  said  writ,  he  had  caused,  &o.  [name  them]  four  lawful 
no  knights  men  of  his  county,  girt  with  swords,  to  be  summoned  by  W.  S.  and  J. 
in  his  R.  his  bailiffs,  to  be  before  his  Majesty's  justices  of  assize,  at,  &c.  in, 
aMthat  he  &c*  aforesaid,  on,  &c.  to  do  as  by  the  above  writ  he  was  required  and 
had  sum.  commanded,  and  that  the  summoners  are,  and  each  of  them  was  mam- 
mooed  four  prized  by  John  Doe  and  Richard  Roe,  whereupon  the  said,  &c.  four  law- 
son"(7).r  ^u*  men  °^  ^e  county  aforesaid,  being  called,  in  their  proper  persons, 
Appear-  came  before  the  justices  of  our  lord  the  king,  on,  &c.  at,  &c.  in,  4c. 
ance  of  the  aforesaid,  *but  then  and  there  were  not  sworn  according  to  the  said  writ 
sons  siT  Therefore,  as  before,  the  sheriff  is  commanded  that  he  summon,  by  good 
summon,  summoners,  four  .lawful  knights  of  his  county,  girt  with  swords,  that  they 
ed.  be  here,  on  the  morrow  of  the  Ascension  of  our  Lord  next  coming,  to 

[  *1383J  make  election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  par 
^^sum-  ^es  af°resa^  to  kear  t^e  election  of  the  assize  aforesaid,  &c.  At  which 
mons  of  day  come  here  as  well  the  said  J.  L.  and  the  said  H.  H.  by  their  attor- 
four  nies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ.     Therefore,  as  be- 

kmghts.      fQre^  ^e  gheriff  ig  commanded,  that  he  summon,  by  good  summoners, 

timmitit*  ^our>  &c<  Prt>  *c#  an<*  tnat  ^ey  be  here,  on  the  morrow  of  the  Holy  Trinity 

breve.  next  coming,  to  make  election  of  the  ^assize  aforesaid,  the  same   day  is 

Award  of  given  to  the  parties  aforesaid  here,  to  hear  the  election  of  the  assize  afore- 

second  gg^  &c#    ^  which  day  come  here  as  well  the  said  J.  L.  as  the  said  H. 

mons  of  H.  by  their  attorney  aforesaid,  and  the  sheriff  hath  not  sent  the  writ 

four  Therefore,  as  before,  the'  sheriff  is  likewise  commanded  that  he  summon, 

knights,  by  g00(j  summoners,  four,  &o.  girt,  and  that  they  be  here  in  three  weeks 

nonwiHt  °^  tne  ^°^  Trinity  next  coming,  to  make  election  of  the  assize  aforesaid, 

breve.  the  same  day  is  given,  &c.  to  hear,  &c.    At  which  day  come  here  as 

Award  of  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attorney  aforesaid,  and 

another  the  said  sheriff  hath  not  sent  the  writ.    Therefore,  as  before,  the  sheriff 

mons  of1'  k  commanded,  that  he  .summon  by  good  summoners,  four,  &c.  or  other 

four  good  and  lawful  men  of  the  county,  girt  with  swords,  that  they  be  here 

knights.  Qn  the  morrow  of  All  Souls,  unless  the  justices  of  our  lord  the  king  should 

Vkt  corns  jje  at  the  castle  of  Exeter  in  the  said  county,  to  hold  the  assize,  on 

breve.  *Qe  — —  day  of  — ■ —  to  be  sworn  to  make  election  of  the  grand  assiie 

Award  of  of  our  lord  the  now  king,  between  the  parties  aforesaid,  the  same  day, 

another  &c.  to  hear,  &c.     At  which  day^came  here  as  well  the  said  J.   L.  as  H. 

mcmsoT'  ***  by  their  attomies  aforesaid,  and  the  sheriff^  namely,  H.  H.  at  that 

four  day  returned  to  the  justices  of  our  said  lord  the  king,  that  there  were  no 

f3"^1^01!  ^n^ts  *n  k*s  said  county  that  he  could  summon,  as  by  the  said  writ  he 

men.a  was  comiBanded  ;  and  therefore,  by  virtue  of  the  said  writ,  &c.  he  had 

Sheriff's  caused,  &c.  four  lawful  men  of  his  county,  girt,  &c.  to  be  summoned  by 

return  that  W.  S.  and his  bailiff,  to  be  before  his  majesty's  justices  of  assize, 

SS'^S*  at'  ^C"  *n'  ^c#  on'  ^c'  to  ^°  as  ^  *e  sa^  w"t  was  reclulpe^  ana*  conl" 
but  he^hsS  manded,  and  that  the  summoners,  and  each  of  them,  was  mainprized  by, 

[  *1S84]  &c«    Whereupon  the  said,  &c.  four,  &c.  of  the  county  aforesaid,  'being 

(0  See  Booth  on  Real  Actions,  96. 
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called,  in  their  proper  persons  came  before  the  justices  of  our  lord  the  king,   tooceed- 

on the day  of aforesaid,  at,  &c.  in,  &c.  aforesaid,  girt,  "•■  RBLA" 

&c.  and  were  sworn  lawfully  and  truly  to  choose  twelve  knights,  or  other  whits  of 
good  and  lawful  men,  girt,  fcc.  who  best  know  and  will  say  the  truth  between     m»ht. 
the  parties,  and  were  not  of  kin  to  either.    And  afterwards,  to  wit,  on  m^^    ' 

the day  of in  the year  of  the  reign  of  our  said  lord  the  ed  four11 

king,  at,  &c.  aforesaid,  the  said,  &c.  came  in  their  proper  persons,  and  being  other  i»w- 
sworn  as  aforesaid  in  the  presence  of  the  parties  aforesaid,  chose  of  them-  ^P^f0118- 
selves,  and  to  her  knights,  to  wit,  &c.  good  and  lawful  men  of  the  county  o"ti^four 
aforesaid,  who  neither  are  of  kin  to  the  said  J.  L.  nor  to  the  said  H.  H.  knights. 
to  make  recognition  of  the  grand  assize  aforesaid. — [Then  follows  award  Election  of 
of  venire  facial*  Scj  see  8  Bla.  Com.  App.  vi.    Booth  on  Real  Actions.  ^e  reco^ 
103.]  mtore- 

At  which  day,  before  our  lord  the  king  at  Westminster,  come  as  well  Judgnent 
the  said  A.  B.  and  E.  F.  as  the  said  C.  D.  by  their  said  attornies ;  and  ^vyee *® 
the  said  H.  M.  [the  prayee  in  aid]   though  summoned  as  before,  and  aid  makes 
solemnly  called,  came  not ;  therefore  it  is  considered  that  the  said  G.  D.  defa^lt  "P» 
answer  the  said  A,  B.  and  E.  the  said  count,  wfthout  the  said  H.  M.        ^  ^e 

alias  sum- 
Therefore  it  is  considered,  that  the  said  A.  B.  and  E.  his  wife,  take  *!"¥*?/* 
nothing  by  their  said  writ,  but  be  in  mercy  for  their  false  claim  thereof;  and  ^JiUum* 
that  the  said  C.  D.  widow,  go  thereof  without  day,  &c.  aud  that  she  the  («)• 
Baid  C.  D.  holds  the  tenements  aforesaid,  with  the  appurtenances,  to  her  and  Judgment 
hor  heirs  quit  of  the  said  A.  B.  and  E.  his  wife,  and  the  heirs  of  tho  said  f^fL11^ 
E.  forever.  ^^ 

Therefore  it  is  considered  that  the  said  A.  B.  (the  demandant)  recover  Judgment 
his  seisin  against  the  said  C.  D.  (the  tenant)  of  the  tenements  aforesaid,  ^aidant5" 
with  the  appurtenances,  to  hold  to  him  and- his  heirs,  quit  of  the  said  0.  (z). 
D.  (the  tenant)  and  his  heirs  forever.    And  the  said  C.  D.  (the  tenant) 
in  mercy,  &c. 

•Therefore  it  is  considered  that  the  said  A.  B.  (the  demandant)  take  [  1385] 
nothing  by  his  said  writ,  but  be  in  mercy  for  his  false  claim  thereof ;  and  ^P^ent 
that  the  said  C.  D.  (the,  tenant)  go  thereof  without  day,  &c.  and  that  he  a°at  (y)!^* 
the  said  Gr.  D.  (the  tenant)  hold  the  tenements  aforesaid,  with  die  appur- 
tenances, to  him  and  his  heirs  -quit  of  the  said  A.  B.  (the  demandant)  and 
his  heirs  forever. 

Amongst  the  pleas  of  land  of Term,  in  the  13th  year  of  King 

George  the  Third.    Roll,  432. 

Middlesex,  (to  wit.)— Francis  John  Tyssen,  by his  attorney,  de-  Record  of 

mands  against  George  Clarke,  ten  messuages,  'ten  gardens,  &c.  [describe  ^ent^and 
the  premises]  with  the  appurtenances,  in  the  parish  of  St.  John,  Haekney,  count  up- 
as his  right  and  inheritance,  by  writ  of  the  lord  the  king  of  right,  and  on,a7nf 
thereupon  he  saith,  that  F.  T.  esq.  father  of  him  the  eaid  F.  J.  T.  was  ^  of 

demand- 
(«)  See  form,  3  Saund.  4$  d,  note  4.  (x)  2  Saund.  45  f.  ant's  feth- 

(tt)  See  Form,  Lee's  Diet.  Prac.  2d  ed.  3        (y)  See  Lee's  Diet.  Prac.  2d  edit.  er  (*). 

Wife.  63.  (z)  See 'form,  2  Wife.  561. 
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continu- 
ance by 
vice  comes 
nonmisit 
breve. 
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mons of 
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Bet  urn 
thereto. 
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Award  of 
venire  fa- 
cias. 


Recogni- 
tors of  as- 
size come. 


seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne 
as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George 
the  First,  late  King  of  Great  Britain,  (to  wit)  within  sixty  years  now  last 
past,  by  taking  the  esplees  thereof,  to  the  value,  &c.  and  from  the  said  F. 
the  father,  the  right  descended  to  the  said  F.  J.  T.  who  now  demands,  as 
son  and  heir  of  the  said  F.  his  father,  and  that  such  is  his  right  he  offers, 

&c.    And  the  said  G.  D.  by his  attorney,  comes  and  defends  the 

right  of  the  said  F.  J.  T.  and  the  seisin  of  the  said  F.  J.  T.  when,  &c. 
and  the  whole,  &c.  and  whatsoever,  &c.  and  mostly  of  the  tenements 
aforesaid,  as  of  fee  and  right,  and  he  puts  himself  on  the  grand  assize  of 
our  lord  the  king,  and  he  prays  a  recognition  to  be  made  whether  he  the 
said  G.  D.  has  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  ap- 
purtenances, to  him  and  his  heirs,  as  tenants  thereof,  as  he  now  holds  the 
same,  or  whether  the  said  F.  J.  T.  has  title  to  hold  the  same  tenements, 
with  the  appurtenances,  as  he  has  above  demanded  the  same,  &c.  and  that 
the  said  F.  J.  T.  doth  the  like  ;  therefore  the  said  sheriff  is  commanded 
that  he  summon,  by  good  summoners,  four  lawful  knights  of  this  county, 
girt  with  swords,  that  'they  be  here  on  the  morrow  of  All  Souls  next 
coming,  to  make  election  of  the  assize  aforesaid  ;  the  same  day  is  given  to 
the  parties  aforesaid  here,  to  hear  the  election  of  the  assize  aforesaid  here, 
&c.  At  which  day  here  come,  as  well  the  said  F.  J.  T.  as  tbe  said  C. 
D.  by  their  attornies  aforesaid,  and  the  sheriff  hath  not  sent  the  writ ;  there- 
fore, as  before,  the  sheriff  is  commanded  that  he  summon,  by  good  sum- 
moners, four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be 
here,  from  the  day  of  St.  Martin  in  fifteen  days  next  coming,  to  make 
election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties  afore- 
said here,  to  hear  the  election  of  the  assize  as  aforesaid,  &c.  At  which 
day  come  here,  as  well  the  said  F.  J.  T.  as  the  said  C.  D.  by  their  attor- 
nies aforesaid,  and  the  sheriff,  (to  wit)  S.  S.  esq.  and  W.  L.  esq.  now  re- 
turns, that  he  had  caused  to  be  summoned  J.  E.,  J.  EL,  P.  D.,  and  G.  M, 
four  lawful  knights  of  his  county,  girt  with  swords,  by  H.  F.  and  J.  W. 
his  bailiffs,  to  be  here  from  the  day  of  St.  Martin,  in  fifteen  days  aforesaid, 
to  do  as  the  same  writ  commands  and  requires ;  and  that  the  said  sum- 
moners are,  and  each  of  them  is,  mainprised  by  John  Doe  and  Richard 
Roe.  Whereupon  the  said  J.  E.,  J.  H.,  P.  D.,  and  G.  M.,  four  law- 
ful knights  of  the  county  aforesaid,  girt  with  swords,  being  called,  in  their 
proper  persons  come,  and  being  sworn  upon  their  oath,  in  the  presence  of 
the  parties  aforosaid,  ohose  of  themselves  and  others,  twenty-four  (to  wit) 
J.  E.,  J.  H.,  P.  I).,  J.  M.,  J.  W.,  J.  E.,  &c.  esqrs.  good  and  lawful 
men  of  the  county  aforesaid,  who  neither  are  of  kin  to  the  said  F.  J.  T. 
nor  to  the  said  C.  D.  to  make  recognition  to  the  grand  assize  aforesaid. 
Therefore  the  sheriff  is  commanded  that  he  cause  them  to  come  here  on 
the  octave  of  St.  Hilary,  to  make  the  recognition  aforesaid,  the  same  day 
is  given  to  the  parties  here,  &c.  At  which  day  here  come,  as  well  the 
said  F.  J.  T.  as  the  said  G.  D.  by  their  attornies  aforesaid,  and  the  sher- 
iff hath  not  dent  the  writ ;  therefore,  as  before,  the  sheriff  is  commanded, 
that  he  cause  to  come  here  from  the  day  of  Easter  in  one  month,  to  make 
the  recognition  aforesaid,  the  same  day  is  given  to  the  parties  aforesaid 
here,  &'c.  At  which  day  here  come,  as  well  the  said  F.  J.  T.  as  the  said 
C.  D.  by  their  attornies  aforesaid,  and  the  recognitors  of  the  assize,  wherof 


(a)  See  Booth  on  Real  Actions,  94,  s.  29. 
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mention  is  above  made,  being  called,  come,  and  certain  of  them,  (to  wit)  J.   proceed- 
ed J.  H.,  P.  D.,  C.  M.  «c.  esquires,  being  elected,  tried,  and  sworn   REXL™SIVB 
upon  their  oath,  say,  that  the  said  F.  J.  T.  hath  greater  title  to  hold  the  said   To  writs 
tenements,  with  the  appurtenances,  *to  him  and  his  heirs,  as  he  above  de-  of  right. 
mandeth  the  same,  than  the  said  C.  D.  to  hold  the  same,  as  he  now  hold-  Jostea  for 
eth  them,  as  the  said  E.  J.  T.  by  his  aforesaid  writ  hath  supposed,  a^""1  " 
Therefore  it  is  considered,  that  the  said  F.  J.  T.  recover  his  seisin  against  [  •1387] 
the  said  B.  D.  of  the  tenements  aforesaid,  with  the  appurtenances,  to  hold  Final 
to  him  and  his  heirs  quit  of  the  said  G.  D.  and  his  heirs  forever,  and  the  Judgment. 
said  C.  D.  in  mercy,  &c.  ercy* 


=$©©§=— 
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William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Original 
Great  Britain  and  Ireland  king,  defender  of  the  Faith,  and  so  forth,  to  the  J^i^ 
sheriff  of — '• —  greeting : — If  A.  B.  and  C.  D  shall  give  you  security  that  on  8  &  9 
their  suit  shall  be  prosecuted,  then  summon  by  good  summoners,  E.  F.  Tf'jk0" 

that  he  be  before  oar  justices  at  Westminster,  on (a  general  return     '  ^ 

day))  to  show  wherefore  whereas  the  said  A.  B.,  G.  D.  and  E.  F.   hold 
together  and  undivided  the  manor  of  — ; — ,  with  the  appurtenances,  and 

S14  messuages,  12  cottages,  16  barns,  3  dove-bouses,  4  stables,  13  gar* 
ens,  200  acres  of  land,  200  acres  of  meadow,  200  acres  of  pasture,  200 
acres  of  wood,  100  acres  of  furze  and  heath,  200  acres  of  moor,  100 
acres  of  bushy  ground,  100  acres  of  marsh,  100  acres  of  broom,  20 
acres  of  land  covered  with  water,]  £20  rent  common  pasture  for  all  manner 
of  catlte,  court  leet,  court  baron,  view  of  frank  pledge,  profits,  and  per- 
quisites of  court,  free-warrant,  free-chase,  free-fishery,  goods  and  chattels 
of  felons,  fugitives,  out-laws,  and  those  which  are  put  in  exigent,  deodands, 
chattels,  waived  and  estrayed,  with  the  appurtenances,  in  the  parishes  of 
and ,  of  which  the  said  E.  F.  denieth  partition  to  be  made  be- 
tween them,  according  to  the  form  of  the  Statute  (6)  made  and  provided, 
[or  if  parceners  by  custom  say,  "  according  to  the  custom  of  England,"] 
and  unjustly  permitteteth  the  same  not  to  be  done,  and  contrary  to  the  form 
of  the  said  Statute,  as  they  say,  and  have  you  there  the  sutnmoners  and 

this  writ.     Witness  ourself  at  Westminster,  the day  of in  the 

year  of  our  reign. 

(  A.  B.  and  CD....    Demandants, 
•Between  <  and  [  *1391] 

(  E.  F Tenant. 

J.  M.  of ,  and  O.  P.  of ,  officers  to  the  sheriffe  of ,  sev-  Affidavit 

of  service 

(a)  2  Sell.  Prac.  1st  edit,  310  j  2d  edit.  215.  Dig.  528,  &c— 2  Sell.  Prac.  1st  ed.  307;  2d  rf  writ  of 

—10  Wentw.  151.  As  to  the  proceedings  in  edit.  212.  It  seems  in  general  more  advisable 

general,  see  Bac.  Ab.  Joint-tenants,  1.  7. —  to  proceed  in  equity,  2  Cruise's  Dig.  531. — 

Com.  Dig.  Pleader,  3  F.  Chancery,  4  E.  Par-  Co.  Lit.  169  a.  note  7.-6  Ves.  498. 
cener,  C.— 2  Bla.  Hep.    1134.— 2   Cruise's       (b)  See  8  te  9  W.  3.  c.  31. 
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proceed-   erally  make  oath  and  say,  that  they  the  said  deponents  did,  on  the 

day  of ,  in  the  year  of  our  Lord ,  serve  the  above-named  E.  F. 

tenant  with  the  writ,  of  partition  in  this  cattse,  by  delivering  to  and  leaving 
partition,    with  the  said  £.  F.  a  copy  of  the  said  writ,  and  acquainting  him  with  the 

on  8^&  9     contents  thereof;  and  these  deponents  did,  on  the  said day  of , 

31.V1.      in  the  said  year  of  our  Lord ,  deliver  to  and  leave  with  P.,  Q.,  R., 

(c).  •  S.,  T.,*V.,  &c.  the  occupiers  of  the  messuages,  lands,  and  tenements, 

in  the  said  writ  mentioned,  a  true  copy  of  the  same  writ.     Sworn,  &c. 

Writ  of  William  the  Fourth,  &c.  to  the  sheriff  of »,  greeting :  Put  by  sure- 

Sauiurf    **es  an(*  ^^  Podges  E.  F.  of ,  that  he  be  before  the  justices  at 

appear-      Westminster,  on (a  general  return  day)  to  answer  A.  B.  and  C.  D. 

ance  (rf).    wherefore  the  said  A.  B.,  C.  D.,  and  E.  F.,  hold  together  and  undivided 

the  manor  of ,  with  the  appurtenances,  &c.  [as  in  the  writ]  of  which 

the  said  £.  F.  denieth  partition  to  be  made  between  them  according  to  the 
form  of  the  Statute  in  such  case  made  and  providid,  and  unjustly  permit- 
teth  not  the  same  to  be  done,  and  to  show  wherefore  he  was  not  in  oar 

court,  before  our  justices  at  Westminster,  on (a  general  return-day) 

last  past,  as  he  was  summoned,  and  have  there  the  names  of  the  pledges 
and  this  writ.    Witness,  &c. 

In  the  Common  Pleas. 


Term, Will.  4. 

Deciara-         ,  (to  wit,) — E.  F.  of ,  in  the  county  aforesaid,  was  summon- 

SSmJiv*"  e^ *°  answer  A*  ■**•  an^  ^  -D*  °^  *  P*ea»  therefore  'whereas  the  said  A 
tenant  m    B.,  C.  D.  and  the  said  E.»  F.,  hold  together  and  undivided  the  manor  of 

common,    ,  with  the  appurtenances,  &c.  [$pe<afying  the  premises  according  to  the 

3^3^)  tor^]  °f  which  the  said  E.  F.  denieth  partition  to  be  made  between  them  ac- 
r  •13921  cording  to  the  form  of  the  Statute  in  such  ease  made  and  provided,  and  un- 
justly  permitteth  not  the  same  to  be  done,  and  contrary  to  the  form  of  the 
Statute.  And  whereupon  the  said  A.  B.  and  C.  D.  by their  attor- 
ney, say,  that  whereas  they  and  the  said  E.  F.  hold  together  and  undivided 
the  tenements  aforesaid,  with  the  appurtenances,  whereof  it  belongs  to  the 
said  A.  B.  and  C.  D.  and  their  heirs,  to  have  one  moiety  of  the  tenements 
aforesaid,  with  the  appurtenances,  to  hold  them  in  severalty,  so  that  the 
said  A.  B.  and  C.  D.  of  the  moiety  belonging  to  them  of  the  tenements 
aforesaid,  with  the  appurtenances,  and  the  said  E.  F.  of  his  moiety  be- 
longing to  him  of  the  tenements  aforesaid,,  with  the  appurtenances,  may 
severally  apportion  themselves,  he  the  said  E.  F.  denteth  partition  thereof 
to  be  made  between  them,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  unjustly  permitteth  not  the  same  to  be  done,  and  con- 
trary to  the  form  of  the  said  Statute ;  whereupon  they  say  that  they  are  injur- 

(c)  See  forms  and  proceedings,  2  Sell.  378. — Com.  Dig.  Plead.  3  F.  When,  as  in 
Prac.  1st  edit.  311  j  2d  edit.  216 ;  and  see  the  above  form  the  declaration  is  by  tenants 
ante,  1390,  note  (a).  in  common,  the  title  need  not  be  shown ;  hot 

(d)  6ee  forms,  2  Sell.  Prac.  1st  edit.  312;  in  partition  by  parceners  or  joint-tenants,  it 
2d  edit.  216;  and  ante,  1390,  note  (a),  must  be  shown  in  the  declaration  how  they 

(e)  As  to  the  form  and  requisites  of  declar-  became  so,  Cro.  Eliz,  64. — 2  Sell.  Prac.  1st 
ation,  see  2  Sell.  Prac.  1st  ed.  313 j  2ded.  217.  edit.  313. 

—10  Wentw.  151  .—PI.  A.  304—3  B.  &  P. 


\ 


PROCEEDINGS  IN  PARTITION.  1392 

ed,  and  have  damage  to  the  value  of  £ — ,  and  thereof  they  bring  suit;,  jrocbed. 
&o.  INGS  ,N 

PARTITION. 

[Copy  the  declaration  to  the  end,  and  proceed  a%  follow*:'] — And  the  Plea  by 
said  T.  S.  and  E.  hb  wife,  by  J.  F.  their  attorney,  and  the  said  W.  B.,  %£^ 
B.  B.  the  younger,  T.  B.9  A.  R.9  and  D.,  by  0.  P.  who  is  admitted  by  by  guar- 
the  court  of  our  lord  the  king  now  here  to  prosecute  and  defend  for  the  said  <kan  (/). 
W.  B.,  B.  B.  the  younger,  T.  B.,  A.  R.,  and  D.  who  are  respectively 
infants  within  the  age  of  twenty-one  years  as  the  guardian  of  the  said  W. 
B.,  B.  the  younger,  T.  B.,  A.  R.,  and  D.  come  and  defend  the  force 
and  injury  when,  &c.  and  say  that  they  cannot  deny  the  aforesaid  action  of 
the  said  B.  B.  the  elder,  and  8.,  not  but  that  partition  ought  to  be  made 
between  them  and  the  said  B.  B.  the  elder,  and  S.  of  the  tenements  afore- 
said, with  the  appurtenances  in  form  aforsaid,  and  they  freely  consent 
that  petition  thereof  may  be  made  between  therm,  &c. ;  therefore*  it  is  con- 
sidered that  petition  be  thereof  made  between  the  said  B.  B.  the  elder  Judgment. 
and  S.  and  the  said  W.  B.,  B.  B.  'the  younger,  T.  B.,  T.  S.,  and  E.  [*1393] 
his  wife,  A.  R.,  and  D.  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces ;  and  it  is  commanded  to  the  sheriff  that  in  his  proper  person  he  go  to 
the  tenements  aforesaid,  with  the  appurtenances,  and  there,  in  the  presence 
of  the  parties  aforesaid,  by  him  to  be  forewarned,  if  they  shall  be  willing  to 
be  present,  the  tenements  aforesaid,  with  the  appurtenances,  by  the  oath  of 
good  and  lawful  men  of  his  county,  respeot  being  bad  to  the  true  value  of 
the  said  tenements,  with  the  appurtenances,  he  cause  to  be  divided  into 
two  equal  moieties,  and  one  moiety  thereof  he  cause  to  be  delivered  and 
assigned  to  the  said  B.  B.  the  elder,  and  S.  and  the  other  moiety  thereof 
to  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife,  A. 
R.,  and  D.  to  be  holden  in  severalty  so  that  neither  the  said  B.  B.  the  elder, 
and  8.  nor  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S.,  and  E.  his 
wife,  A.  R.,  and  D.  may  have  more  than  respectively  belongs  to  them  of 
the  tenements  aforesaid,  with  the  appurtenances ;  and  that  the  said  B.  B. 
the  elder,  and  S.  of  their  moiety  belonging  to  them  of  the  tenements  afore- 
said, with  the  appurtenances  and  the  said  W.  B.,  B.  B.  the  younger,  T. 
B.,  T.  S.,  and  E.  his  wife,  A.  R.  and  D.  of  their  moiety  belonging  to 
them  of  the  said  tenements,  with  the  appurtenances,  may  severally  approve 
themselves ;  and  that  partition  by  the  said  sheriff  so  distinctly  and  openly 
made,  he  have  under  his  seal  and  the  seals  of  those  by  whose  oath  he  shall 
have  made  the  same  partition,  together  with  the  writ  of  our  said  lord  the 
king  to  him  thereupon  directed,  the  same  day  is  given  to  the  parties  afore- 
said here,  &c. 

"  Therefore  it  is  considered,  that  partition  be  made  thereof  between  Form  of 
them,  &c.    And  it  is  commaned  to  the  sheriff,  that  in  his  proper  person  ^£^nt 
he  go  to  the  manor  and  tenements  aforesaid,  and  in  the  presence  of  the  m  parti. 
parties  aforesaid,  being  forewarned,  if  they  shall  be  willing,  the  manor  and  Hon  (g)> 
tenements  aforesaid,  with  the  appurtenances,  by  the  oath  of  (A)  good  and 
lawful  men  of  his  county,  respect  being  had  to  the  true  value  of  the  manors 
and  tenements  aforesaid,  with  the  appurtenances,  he  cause  to  be  divided 

(/)  The  tenants  having  appeared,  must  1392,  and  10  Went*.  152. 

confess  the  action.  Ch)  Qucere,  "twelve"  good,  &c.  2  Cruise, 

(g)  See  2  Sell.  Prac.  1st  edit.  315,  2d  ed.  529.— Booth  on  Real  Actions,  244. 
219.    The  like   confession,  see  form,  ante, 
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proceed-  into  two  equal  parts,  (or,  as  the  case  is)  and  one  part  of  those  parts  *he 
partition  cause  *°  be  delivered  and  assigned  to  the  said  A,  B.  and  C.  D.  and  the 
other  part  thereof  to  the  said  £.  F.  to  be  holden  to  them  and  their  heirs  in 
severalty,  so  that  neither  the  said  A.  B,  and  G.  D.  nor  the  said  E.  F.  may 
have  more  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
than  it  belongeth  to  them  to  have ;  and  that  the  said  A.  1$.  and  C.  D.  of 
their  part  to  them  thereof  belonging,  and  the  said  F.  F.  of  his  part  to  him 
thereof  belonging,  may  severally  apportion  themselves  ;  and  that  that  parti- 
tion, by  the  said  sherifrto  distinctly  and  openly  made,  he  have  here  from 
the  day  of  Easter  in  fifteen  days,  under  his  seal,  and  the  seals  of  those,"  &c. 

.  William  the  Fourth,  by  the  grace  of  God,  of  Great  Britain  and  Ireland 

king,  defender  of  the  Faith,  and  so  forth.    To  the  sheriff  of greeting 

— Whereas  E.  F.  late  of  - —  in  your  county,  esquire,  was  summoned  to 
be  in  our  court,  before  our  justices  at  Westminster,  to  answer  A.  B.  and 
G.  D.  of  a  plea  wherefore  the  said  A.  B.  and  G.  D.  and  the  said  E.  F.  bold 

together  and  undivided  the  manor  of with  the  appurtenances,  [specify 

the  premises  according  to  the  declaration]  and  the  said  E.  F.  denied  parti- 
tion thereof  to  be  made  between  them,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  and  unjustly  permitted  not  the  same  to  be 
'done,  and  contrary  to  the  form  of  the  Statute,  as  they  stud ;  and  the  said 
E.  F.  appearing  in  our  said  court,  freely  consented  that  partition  thereof 
might  be  made  (A).  Whereupon  it  was  considered  in  our  same  court,  be- 
fore our  justices  at  Westminster,  that  partition  should  be  made  between 
them  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances  ;  there- 
fore we  command  you,  that  taking  with  you  twelve  free  and  lawful  men  of 

the  neighborhood  of aforesaid,  by  whom  the  truth  of  the  matters  may 

be  better  known,  in  your  proper  person  you  go  to  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  and  there  in  the  presence  of  the  parties 
[*1395J  aforesaid,  by  you  to  be  forewarned,  if  *they  shall  be  willing  to  be  present, 
the  same  manor  and  tenements,  with  the  appurtenances,  by  the  oath  of  the 
said  twelve  free  and  lawful  men,  respect  being  had  to  the  true  value  of  the 
manor  and  tenements  aforesaid,  with  the  appurtenances,  you  cause  to  be 
divided  into  two  equal  parts,  and  one  of  those  parts  to  be  delivered  and  as- 
signed to  the  said  A.  B.  and  G.  D.  and  the  other  part  thereof  to  the  said 
E.  F.  to  be  holden  to  them  and  their  heirs  in  severalty,  so  that  neither 
the  said  A.  B.  and  G.  D.  nor  the  said  E.  F.  may  have  more  of  the  ma- 
nor and  tenements  aforesaid,  with  the  appurtenances,  than  it  belongs  to 
them  to  have  ;  and  that  the  said  A.  B.  and  G.  D.  of  their  part  to  them 
thereof  belonging,  and  the  said  E.  F.  of  his  part  thereof  to  him  belonging, 
may  severally  apportion  themselves.  And  that  that  partition  by  you  so 
distinctly  and  openly  macle,  you  have  here  from  the  day  of  Easter,  in  fifteen 
days,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  have 
made  that  partition  ;  and  have  you  tjiere  the  names  of  those  by  whose  oath 

(«)  See  form,  2  Sell.  Prac  1st  edit.  316 ;  the  plaintiff  declared  and  proceeded  accord- 
ed edit.  219.  The  like  where  first  judgment  ing  to  the  statute,  it  should  be  so  stated  in 
was  obtained  on -defendant's  confession,  10  this  writ.  So  if  defendant  pleaded  nan  tend 
Wentw.  153.  innmul,  and  there  was  a  verdict  against  him. 

(k)  If  there  was  judgment  by  default,  and 
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70a  shall  have  made  the  same  partition,  and  this  writ.    Witness,  Sir  N.   proceed- 
C.   T.  knight,  at  Westminster,  the  — —  day  of in  the year  of    IWOS  OT 

,9     Z  J  J  PARTITION. 

our  reign,     &c. 

"  At  which  day  here  come  as  well  the  said  A.  B.  and  G.  D.  as  the  Form  of 
said  E.  F.  by  their  attornies  aforesaid.    And  the  sheriff,  namely,  J.  T.  j*tum   ~ 
esquire,  now  here,  returns  a  certain  partition  between  the  parties  aforesaid  * 
of  the  tenements  aforesaid,  by  the  said  sheriff,  by  virtue  of  the  afore* 
said  writ,  and  aocording  to  the  form  thereof,  by  the  oath  of  twelve  free 
and  lawful  men  of  the  neighborhood  of aforesaid  made,  which  fol- 
lows in  these  words,  to  wit, to  wit,  I,  J.  T.  esquire,  sheriff  of  the 

county  aforesaid,  humbly  certify,  and  return  to  his  majesty's  justices,  at 
the  day  and  place  in  the  writ  hereunto  annexed  mentioned,  that  by  virtue 

of  the  said  writ  to  me  directed,  on  the day  of  — —  in  the  1st  year 

of  the  reign  of  King  William  the  Fourth,  of  Great  Britain  and  Ireland 
king,  defender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord 

having  taken  with  me  0.  P.,  Q.  B.,  S.  T.,  &c.  twelve  free  and 

lawful  men  of  my  bailwick,  and  of  the  neighborhood  in  the  said  writ  men- 
tioned, by  whom  the  truth  of  the  matter  may  be  better  "known,  in  my  [  *1396) 
proper  person  did  go  to  the  manor  and  tenements  in  the  said  writ  speci- 
fied, and  there,  by  the  oath  of  the  said  jurors,  in  the  presence  of  the  par- 
ties in  the  said  writ  named,  by  me  forewarned  according  to  the  command 
of  the  said  writ,  and  by  their  assent,  the  said  manor  and  tenements  with 
their  appurtenances,  (respect  being  had  to  the  true  value  of  the  same)  I 
did  cause  to  be  divided  into  two  equal  parts,  and  one  part  thereof,  that  is 
to  say,  all  those  two  messuages,  two  bams,  and  the  land  thereto  belong- 
ing, called  the  - containing  two  hundred  and  twenty  acres,  two  roods, 

and  seven  perches,  more  or  less,  late  in  the  occupation  of  W.  J.  and 
now  of  M.  D.  and  his  assigns,  and  all  that  messuage,  &c.  [specifying  in 
like  manner  the  whole  apportionment  allotted  to  the  demandants]  ;  and  all 
commons,  common  of  pasture,  woods,  and  underwoods,  and  trees,  ways,  wa- 
ters, easements,  and  appurtenances  to  the  said  several  messuages,  cotta- 
ges, farms,  lands,  woods,  grounds,  and  premises,  belonging  or  appertain- 
ing, or  therewith  used  and  enjoyed  ;  all  which  said  premises  are  situate, 

lying,  and  being  in in  my  said  county ;  and  did  cause  the  same  to  be 

delivered  and  assigned  to  the  said  A.  B.  and  C.  D.  in  the  said  writ  nam-' 

ed  ;  and  the  other  part  thereof,  that  is  to  say,  all  the  manor  of in  the 

said  county  of with  the  court  baron  of  the  same,  and  all  rights,  roy- 
alties, members,  and  appurtenances  thereof,  and  all  that  barn,  farm,  and 
lands,  &c.  &c.  [specifying  the  whole  apportionment  allotted  to  the  defend- 
ant"] ;  all  which   said  messuages,  cottages,  farms,  barns,  lands,  woods, 

grounds,  and  premises,  are  situate,  lying,  and  being  in  the  parish  of 

in  my  county,  I  did  cause  to  be  delivered  and  assigned  to  the  said  E.  F. 
esquire,  in  the  said  writ  named,  to  be  holden  to  them  and  their  heirs  in 
severalty,  as  by  the  said  writ  I  am  commanded,  so  that  neither  the  said 
A.  B.  and  G.  D.  nor  the  said  E.  F.  might  have  more  of  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  than  it  belonged  to  them 
to  have,  and  that  the  said  A.  B.  and  C.  IX  of  their  part  to  them 
thereof  belonging,  and   the  said  E.    F.    of  his   part  to  him  thereof 

(Q  See  form,  2  Sel.  f  rac.  1st  edit.  218 ;  2d  edit.  221  j  and  see  10  Wentw.  154. 
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proceed,  belonging*  may  severally  apportion  themselves.    In  witness  whereof  as 
well  I  the  said  sheriff  as  the  jurors  aforesaid  to  this  indented  partition,  / 
have  set  our  seals,  the  day  and  year  and  place  above  mentioned. 


INOS  IN 
PARTITION. 


"  J.  T.  esquire,  sheriff." 

I  *-J^9'n  *Pleas  of  land  inrolled  at  Westminster,  before  Sir  James  Mansfield, 
and  prof   knight,  and  his  brethren,  Justices  of  his  Majesty's  court  of  common  bench, 

ceedings  in  of  Trinity  Term,  in  the  year  of  the  reign  of  our  sovereign  lord 

partition  George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
^^!ir*  Britain  and  Ireland  king,  defender  of  the  faith.    Soil,  466,  467,  68,  69. 

gavel- 
kind and        Heretofore,  as  it  appears  in  the  Term  of  Easter,  in  the  year  of 

mentJ(m)"  his  present  majesty's  reign,  in  the  457th  and  458th  Bolls,  it  is  thus  con- 
tained : — 
Count  in  Kent,  (to  wit) — William  Daniel  the  elder,  William  Daniel  the  young- 
partition  er,  Stephen  Daniel,  and  Joseph  Daniel  were  summoned  to  answer  un« 
l^o-heir-  to  gamuei  Baker,  and  Phoebe  his  wife,  and  George  Eggleson,  and  Cathe- 
gavei-  rine  his  wife,  in  a  plea  wherefore,  whereas  the  same  Samuel  Baker,  and 
kind,  land  Phoebe  his  wife,  in  right  of  his  said  wife,  and  the  said  William  the  elder  and 
sanded  to  William  the  younger,  Stephen  and  Joseph,  hold  together  and  undivided  one 
three  co-  messuage,  one  barn,  one  stable,  three  gardens,  three  archards,  sixteen 
heiresses,  acres,  twenty-three  yards  of  arable,  pasture,  meadow,  and  wood  land, 
whom  aQd  common  of  pasture  for  all  manner  of  cattle,  with  the  appurtenances, 
married      in  the  several  parishes  of  Bredgate,  otherwise  Bredgon,  and  Stockbury,  in 

Sna^thf8  the  county  of  Kent'  of  the  8aid  WiUiam  Daniel  the  eHer>  William 
third  mar-  Daniel  the  younger,  Stephen,  and  Joseph,  denying  partition  to  be  made  be- 
rieddefen-  tween  them,  according  to  the  form  of  the  Statute  in  such  case  made  and 
iT'th w;  provided,  and  unjustly  and  contrary  to  the  same  Statute  permits  not  the 
der,  and  same  t°  t>e  done  ;  whereupon  the  said  Samuel  and  Phoebe,  and  the  said 
died,  George  and  Catherine  his  wife,  by  George  Chilton,  their  attorney,  say, 

W^th"1  ^at  one  Stephen  Featherstone,  heretofore,  to  wit,  on  the  day  of 

elder  be-     *n  the  7ear  of  our  Lord     -       was  seized  of  the  said  messuages, 

came  ten-  tenements,  and  hereditaments,  with  the  appurtenances,  in  his  demesne,  as 
courtesthe  °*  ^ee'  an<*  being  bo  thereof  seised,  the  said  Stephen  Featherstone  had 
undeftL  issue  female  of  his  body  lawfully  begotten,  to  wit,  Phoebe  Baker,  Cathe- 
custom  of  rine,  now  the  said  Catherine  Eggleson,  and  Elizabeth,  and  the  said  Stephen 
fjj^of a  Featherstone  being  so  thereof  possessed,  afterwards,  to  wit,  on  the  day 
moiety  of  and  year  aforesaid,  at  the  parish  of  Bredgate,  otherwise  Bredgon,  in  the 
the  third,  county  *of  Kent  aforesaid,  died  of  such  his  estate  therein  seised ;  and 
mo1teyher  because  the  sa*d  messuages,  tenements,  and  hereditaments,  with  the  ap- 
came  to  purtenances,  are,  and  from  time  whereof  the  memory  of  man  is  not  to  the 
fa*  two,  contrary,  were  of  the  tenure  and  nature  of  gavel-kind,  and  all  lands  and 
other  de*  tenements,  with  the  appurtenances,  which  are  of  the  tenure  and  nature  of 
fendants.    gavelkind,  in  the  county  aforesaid,  are,   and  from  time  whereof  die 

1*1398]  memory  of  man  is  not  to  the  contrary,  were  partable,  and  parted  between 
bin  of    the  heirs  male,  in  default  of  heirs  male,  among  the  heirs  female,  the  same 

S.  F. 

Dies  seis-  .  j  These  ^  the  pipings  in  the  case  of  84^-Rob.  on  Gav.  c.  4.  p.  38, 136,  157.— 

JJV   ,  Baker  t>.  Daniel,  1  Marsh.  537.  Co.  Ent.  602.  411  b.— Co.  Litt.  175.  s.  265. 

C^T  (n)  See  statement  of  this  custom,  Heme's  Bast.  Ent  449,  450.  452. 

™f  5J?-  Readings,  686.— 1  Borr.  326.-3  Bla.  Com. 
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messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  then  frocebd- 
and  there  descended  and  came  to  the  stud  Phoebe,  Catherine,  and  Eliza-  T™°^™^ 
beth,  as  daughters  and  co-heir  female  of  the  said  Stephen  Featherstone,  petcent  10 
there  being  no  heirs,  or  heir  male  of  the  body  of  the  said  Stephen  Fea-  his  three 
therstone,  lawfully  begotten ;  whereby  the  said  Phoebe,  Catherine,   and  daughters 
Elizabeth,  entered  into  the  said  messuage,  tenements,  and  hereditaments,  ^x00"  eirs 
with  the  appurtenances,  and  were  thereof  then  pad  there  seised  in  their  de- 
mesne, as  of  fee,  as  daughters  and  co-heir  as  aforesaid ;  and  the  said 

Phoebe  being  so  seised,  afterwards,  to-  wit,  on  the day  of in 

the  year  of  our  Lord at  the  parish  first  aforesaid,  intermarried  with 

the  said  Samuel  Baker,  whereby,  and  by  reason  of  the  said  marriage,  the 
said  Samuel  and  Phoebe  became  and  were  seised  of  one  undivided  third 
part  of  the  said  messuages,  tenements,  and  hereditaments  in  their  demesne, 
as  of  fee,  in  right  of  the  said  Phoebe.  And  the  said  Catherine,  being -so 
seised  as  aforesaid,  she,  the  said  Catherine,  afterwards,  to  wit,  on  the  — 
day  of in  the  year  of  our  Lord  — ■ —  at  the  parish  first  aforesaid,  inter- 
married' with  the  said  George  Eggleson,  and  by  reason  thereof  they,  the 
said  George,  and  the  said  Catherine,  then  and  there  became  and  were 
seised  in  their  demesne,  as  of  fee,  of  one  other  undivided  third  of  and  in 
the  said  messuage,  tenements,  and  hereditaments,  with  the  appurtenances, 
in  right  of  his  said  wife*    And  the  said  Elizabeth  being  so  possessed  as 

aforesaid,  afterwards,  to  wit,  on  the day  of in  the  year  of  oar 

Jjori at  the  parish  aforesaid,  intermarried  with  the  said  Daniel  the  r  ~Qaal 

elder,  whereupon  the  said  William  and  the  *said  Elizabeth,  became  and  L  "399] 
were  seised  in  their  demesne  as  of  fee,  of  the  other  undivided  third  of  the 
aforesaid  messuage,  tenements,  and  hereditaments,  with  the  appurtenances, 
in  right  of  his  said  wife.  And  the  said  Samuel,  and  Phoebe  his  wife,  and 
the  said  George,  and  Catherine  his  wife,  in  feet  further  say,  that  the  said 
Elizabeth  Daniel,  after  her  said  intermarriage,  had  issue  male  of  her  body 
lawfully  bogotton  by  the  said  William  Daniel  the  elder,  her  said  husband, 
to  wit,  the  said  William  Daniel  the  younger.    And  the  said  Stephen  and 

Joseph,  the  now  defendants,  and  afterwards,  to  wit,  on  the day  of 

in  the  year  of  our  Lord died,  to  wit,  at  the  parish  first  afore- 
said, in  the  county  aforesaid,  and  the  said  William  Daniel  the  elder,  her 
said  husband,  survived  her,  and  the  said  Samuel,  and  Phoebe  his  wife ;  and 
the  said  George,  and, Catherine  his  wife,  in  fact  further  say,  that  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  having 
so  been  and  being  of  the  tenure  and  nature  of  gavel  kind,  in  the  county  of 
Kent  aforesaid,  the  husband  of  any  wife  dying  seised  of  any  lands  or  tene- 
ments, in  the  said  county,  of  the  said  nature  or  tenure  in  his  demesne,  from 
time  immemorial  used  and  approved,  of  right  ought,  and  have  been  used, 
to  hold  .and  enjoy  the  moiety  of  all  such  lands  and  tenements,  of  which 
such  wife  died  seised  as  aforesaid,  after  the  death  of  such  wife  so  dying 
seised  as  aforesaid,  during  the  life  of  such-husbsud,  if  and  as  long  as  such 
husband,  live  sole  and  unmarried,  whether  or  not  such  husband  had  issue 
of  the  body  of  his  said  wife  male  or  ftmale  lawfully  begotten.    Whereby 

(o)  All  make  but  one  heir.    1  Sound.  253.— Bob.  cm  Oav.  114. 
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PEoeEED-  an(j  by  force  of  the  said  custom  and  tenure  of  gavel  kind,  the  said  William 
partition.  Daniel  the  eider,  upon  the  death  of  his  said  wife,  became  and  was  seised 
in  his  demesne,  as  of  freehold,  for  the  term  tif  his  life,  of  one  moiety  of 
the  said  purpart  or  undivided  third  of  the  said  Elizabeth  Daniel,  of  and  in 
the  said  messuage,  tenements,  and  hereditaments,  to  hold  to  him  the  said 
William  Daniel  the  elder,  as  tenant  by  the  curtesy,  by  force  and  virtue  of 
the  said  tenure  or  custom  gavelkind,  in  the  said  bounty,  for  and  during  the 
term  of  his  natural  life,  if  he  lived  sole  and  unmarried,  the  reversion  there- 
of to  the  said  William  the  younger,  Stephen,  and  Joseph,  as  sons  and 
co-heir  of  the  6aid  Elizabeth  Daniel,  and  their  heirs  belonging.  And  the 
r#1  other  moiety,  or  half  part  of  the  said  undivided   third  part  of  the  said 

L  14UUJ  Elizabeth  Daniel,  in  her  life-time,  and  at  'the  time  of  her  death  in  the  said 
messuages,  tenements,  hereditaments,  descended,  with  the  appurtenances, 
upon  her  death  as  aforesaid,  and  came  to  the  said  Stephen,  William  die 
younger,  and  Joseph,  as  sons  and  co-heirs  of  the  said  Elizabeth  Daniel, 
and  they  the  said  William  the  younger,  Stephen,  and  Joseph,  then  and  there 
became  and  were  seised  in  their  demesne,  as  of  fee,  of  the  same  moiety  or 
half  part,  to  wit,  at  the  parish  first  aforesaid,  in  the  county  aforesaid.  And 
so  the  said  Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine 
his  wife,  say,  that  they,  that  is  to  say,  the  said  Samuel,  and  his  said  wife,  in 
right  of  his  said  wife,  and  the  said  George,  and  his  said  wife,  in  right  of  his 
said  wife  and  the  said '  William  Daniel  the  elder,  William  Daniel  the 
younger,  Stephen,  and  Joseph,  together,  and  without  division,  hold  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  of  the  in- 
heritance which  was  of  the  said  Stephen  Featherstone,  deceased,  the  father 
of  the  said  Phoebe,  Catherine,  and  Elizabeth,  three  co-heirs  female  of  which 
said  Stephen  Featherstone  of  his  body  begotten,  the  said  Phoebe  and 
Catherine  are,  whereof  the  said  Samuel  and  Phoebe,  in  right  of  the  said 
Phoebe,  and  the  heirs  of  the  said  Phoebe  (p),  doth  belong  to  have  one-third 
part  of  the  messuages,  tenements,  and  hereditaments  aforesaid,  with  the  ap- 
purtenances, into  three  parts  equally  to  be  divided  ;  and  to  the  said  George 
and  Catherine  his  wife,  in  right  of  his  said  wife,  and  to  the  heirs  of  the  said 
Catherine,  doth  belong  to  have  one  other  third  part  of  the  same  messuage, 
tenements,  and  hereditments,  with  the  appurtenances,  to  be  divided  as 
aforesaid,  to  hold  to  them  in  severalty,  so  that  the  said  Samuel  and  Phoebe 
his  wife,  in  right  of  his  said  wife",  of  their  purpart  to  them,  out  of  the  mes- 
suages, lands,  tenements,  and  hereditaments,  aforesaid,  with  the  appurtenan- 
ces happening ;  and  the  said  George  and  Catherine  his  wife,  in  right  of  his 
said  wife,  of  their  purpart  out  of  the  said  messuage,  tenements,  and  here- 
ditaments aforesaidrwith  the  appurtenances  happening,  may  severally  them- 
selves appropriate  and  apportion.  Yet  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  jStephen  Daniel,  and  Joseph  Daniel,  to  make 
partition  between  them  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  have  hitherto  denied  and  refused,  and  still  do  refuse, 
[  1401]  and  the  same  unjustly  do  not  suffer  to  be  dene.  Whereupon  *the  said 
Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine  say,  that 

(p)  This  is  aa  amendment,  see  1  Marsh.  537. 
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they  are  injured,  and  have  sustained  damage  to  the  value  of  £500,  and  procebd- 
therefore  they  bring  their  suit.  &c.  mQ*  ,N 

J         ^^  *  '  PARTITION. 

And  the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Defendant 
Stephen  Daniel,  and  Joseph  Daniel,  being  duly  summoned  by  his  writ  of  j?^e|!  ^e" 
poney  returnable  on  the  morrow  of  the  Holy  Trinity,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  came  not,  within  fifteen 
days  after  the  return  of  the  said  writ  according  to  the  said  Statute,  nor  de- 
fend the  force  and  injury,  when,  &c.  nor  appear  to  say  anything  in  bar  or 
preclusion  of  the  said  action  of  the  said  Samuel  Baker,  and  Phoebe  his  wife, 
and  George  Eggleson,  and  Catherine  his  wife,  why  partition  ought  not  to  be 
made  between  them  and  the  said  William  Daniel  the  elder,  William  Dan- 
iel the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  form  aforesaid ;  by  which  the  said 
Samuel  Baker,  and  rhoebe  his  wife,  and  George  Eggledon,  and  Catherine 
his  wife,  remain  therein  undefended  against  the  said  William  Daniel  the 
elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel ;  Continu- 
and  thereupon,  because  the  court  of  our  said  lord  the  king,  of  the  Bench  ""*: b? 
here,  are  not  yet  advised  what  judgment  to  give  of  and  upon  the  premises,  visarimit. 
a  day  is  therefore  given  to  the  parties  aforesaid,  before  the  said  justices  of 
the  Bench  at  Westminster  until  the  morrow  of  All  Souls,  in  the 


I      !» 


year  of  the  reign  aforesaid,  to  bear  the  judgment  of  the  said  court  there- 
upon, for  that  the  said  court  of  our  said  lord  the  king  of  the  Bench  now 
here,  are  not  yet  advised  thereof.  At  which  day,  before  the  justices  afore- 
said, come  the  said  Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eg- 
gleson, and  Catherine  his  wife,  by  their  attorney  aforesaid ;  but  the  said 
William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
and  Joseph  Daniel,  come  not.  And  thereupon  because  the  court  of  our  Further 
said  lord  the  king  of  the  Bench  here,  are  not  yet  advised  what  judgment  eontinu" 
to  give  of  and  upon  the  premises,  a  further  day  is  thereupon  given  to  the 
said  ^parties,  before  the  said  justices  of  the  Bench  at  Westminster,  until  [  *1402] 

in  eight  days  of  St.  Hilary,  in  the year  of  the  reign  aforesaid,  to 

hear  the  judgment  of  the  said  court  thereupon,  for  that  the  court  of  our 
said  lord  the  king  of  the  Bench,  now  here,  are  not  yet  advised  thereof. 
At  which  day,  &c.     [Two  continuances  until  Trinity  Term,  and  then 
proceed  at  follows :] — And  hereupon  it  is  considered,  according  to  the  form  judgment 
of  the  Statute  in  such  case  made  and  provided,  that  partition  be  thereof  of  parti- 
made  between  the  said  Samuel  JBaker,  and  Phoebe  his  wife,  George  Eg-  a^Tof 
gleson,  and  Catherine  his  wife,  and  the  said  William  Daniel  the  elder,  writ  to 
William  Daniel  the  youi\ger,  Stephen  Daniel,  and  Joseph  Daniel,  of  the  sheriff  <fc 
tenements  aforesaid,  with  the  appurtenances ;  and  it  is  commanded  to  the  ?^jfc* 
sheriff,  that  in  his  proper  person  he  go  to  the  tenements  aforesaid,  with 
the  appurtenances,  and  there,  in  the  presence  of  the  parties  aforesaid,  by 
him  to  be  forewarned,  if  they  shall  be  willing  to  be  present,  the  tenements 
aforesaid,  with  the  appurtenances,  by  the  oath  of  good  and  lawful  men  ef 
his  county,  respect  being  had  to  the  true  value  of  the  said  tenements,  with 
the  appurtenances,  he  cause  to  be  divided  into  three  equal  parts,  and  one 
part  he  cause  to  be  delivered  to  the  said  Samuel  Baker,  and  Phoebe  his 

(q)  The  defendant  made  default,  and  the  court  examined  the  title  of  the  demandant,  ac- 
cording to  8  &  9  W.  3.  c.  31 :  and  3  &  4  Ann.  c.  18.  s.  2.-2  SeU.  Prac.  2d  edit.  218.— 2 
Bla.  Rep.  1134, 1159. 
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mocBBD-  wife,  another  part  thereof  to  the  said  George  Eggleson,  and  Catherine  his 
petition  w^e>  an<*  ^e  third  and  remaining  part  thereof  to  the  said  William  Daniel 
the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Dan- 
iel, to  be  holden  in  severalty,  so  that  neither  the  said  Samuel  Baker,  and 
Phoebe  his  wife,  nor  the  said  George  Eggleson  and  Catherine  his  wife,  nor 
the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  may  hare  more  than  respectively  belongs  to 
them  of  the  tenements  aforesaid,  with  the  appurtenances ;  and  the  said 
Samuel  Baker,  and  Phoebe  his  ifife,  George  Eggleson,  and  Catherine  his 
wife,  of  their  respective  two  parts  belonging  to  them,  of  the  tenements 
aforesaid,  with  the  appurtenances  ;  and  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  their 
third  part  belonging  to  them,  may  severally  apportion  themselves,  and  that 
partition  by  the  said  sheriff,  distinctly  and  opebly  made,  he  have  here  <m 
the  morrow  of  All  Souls,  under  his  seal,  and  the  seals  of  those  by  whose 
oath  he  shall  have  made  that  partition ;  and  that  he  have  there  the  names 
of  those  by  whose  oath  he  shall  have  made  the  same  partition,  together 
[*1403]  ^h  the  writ  of  our  *lord  the  king,  to  him  thereupon  directed,  the  same 
day  is  given  to  the  parties  aforesaid  here  ;  and  at  which  day  the  sheriff,  to 
Sheriff's  wit,  John  Cator,  Esq.  sheriff  of  Kent  aforesaid,  now  returns  here  a  cer- 
return.  j^  partition  made  by  and  before  hitn  the  said  sheriff,  between  the  parties 
aforesaid,  of  the  said  tenements,  with  the  appurtenances,  by  virtue  of  die 
writ  aforesaid,  by  the  oath  of  twelve  good  and  lawful  men  of  his  county, 
which  said  partition  follows  in  these  words : — 

inquisition.  Kent,  to  wit. — An  inquisition  taken  at  the  house  of Elliott,  com- 
monly called  or  known  by  the  name  or  sign  of  the  Sun,  in  the  parish  of 
Bredgon,  in  the  county  aforesaid,  on  Thursday,  the  9th  day  of  Septem- 
ber, in  the  53d  year  of  the  reign  of  our  sovereign  lord  George  the  Third, 
by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land king,  defender  of  the  Faith,  and  in  the  year  of  our  Lord  1813,  before 
John  Cator,  Esq.  sheriff  of  the  said  county,  by  virtue  of  this  writ  of  parti- 
tionefacienda9  to  me  directed,  commanding  me  to  cause  one  messuage,  one 
barn,  one  stable,  three  gardens,  three  orchards,  16  acres  and  three  yards  of 
arable,  pasture,  meadow,  and  wood  land,  and  common  of  pasture,  for  all  and 
.  all  manner  of  cattle,  with  the  appurtenances,  in  the  several  parishes  of 
Bred  gate,  otherwise  Bredgon  and  Stockbury,  in  the  said  county,  to  be  di- 
vided into  three  equal  parts,  and  one  of  those  parts  to  be  delivered  and  as- 
signed to  Samuel  Baker,  and  Phoebe  his  wife,  to  be  holden  to  them  and  the 
heirs  of  the  said  Phoebe  (r),  to  be  lawfully  begotten,  and  one  third  part  to 
George  Eggleson,  and  Catherine  his  wife,  to  be  holden  to  them  and  the 
heirs  of  the  said  Catherine  (r),  and  the  remaining  third  part  to  William 
Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and 
Joseph  Daniel,  to  be  holden  in  severalty,  on  the  oath  of  William,  other 
wise  Richard  Bathurst,  Thomas  Pve,  Stephen  Wood,  Richard  Wood, 
William  Read,  James  Benslade,  &c.  &c.  twelve  free  and  lawful  men  of  the 
said  county,  being  charged  and  sworn  to  inquire  of  all  and  singular  the  mat- 
ters and  things  in  the  said  writ  mentioned  and  contained,  on  their  oath  say, 

(r)  See  amendment,  1  Marsh.  537. 
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that  the  said  barn,  barn-yard,  third  part,  lands  and  premises,  with  the  asp-  ntocB»>- 

-  -      -  -  -    -  ikos  ni 
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purtenances  Mowing,  (that  is  to  say),  all  that  barn,  and  part  of  the  barn-    nfos  nr 


yard,  as  the  same  is  staked  off,  •containing  15  perches,  -situate  in  Bredgate,  r  •14041 
otherwise  Bredgon  aforesaid,  and  also  an  equal  third  part  of  the  well,  being 
in  the  said  barn-yard ;  and  also  so  much  and  such  part  of  a  certain  field, 
called  the  Home  Held,  situate  in  Bredgate,  otherwise  Bredgon  aforesaid, 
as  contains  one  acre,  one  rood,  and  35  perches,  and  as  the  same  is  staked 
off  from  the  remaining  part,  which  is  assigned  to  George  Eggleson,  and 
Catherine  his  wife ;  apd  also  all  that  field  called  the  Middle  Field,  situate 
in  the  parish  of  Stockbury  aforesaid,  containing  two  acres,  one  rood,  and 
15  perches,  and  one  equal  part  of  a  certain  piece  of  woodland,  situate 
in  Bredgate,  otherwise  Bredgon  aforesaid,  containing  two  roods,  or  there- 
abouts, the  remaining  half-part  being  assigned  unto  the  said  George  Eggle- 
son, and  Catherine  his  wife,  together  with  such  common  of  pasture  as  is 
appurtenant  to  the  parts  and  premises  before  described,  are  one  equal  third 
part  of  the  messuage,  stable,  garden,  orchards,  lands,  and  common  of  pas- 
ture, with  the  appurtenances,  specified  in  the  said  writ,  and  that  the  part 
of  the  messuage,  or  tenement,  and-  barn-yards,  third  part  lands  and  premi- 
ses, with  the  appurtenances  following,  (that  is  to  say,)  all  that  part  ctf  a 
messuage  or  tenement  under,  divided  into  two  tenements,  which  is  situate 
at  the  north  end  of  the  said  messuage  or  tenements,  in  die  parish  of  Bred- 
gate, otherwise  Bredgon  aforesaid,  and  now  in  the  occupation  of  the  said 
George  Eggleson ;  and  also  an  eqdal  half-part  of  the  garden,  used  with  the 
said  messuage,  as  the. same  is  staked  off,  and  a  certain  part  of  the  barn- 
yard there,  as  the  same  is  also  staked  off,  containing  altogether  15  perches, 
and  also  one  equal  third  part  of  the  well,  being  in  the  same  yard,  and  also 
a  part  of  a  certain  field,  called  the  Home  Field,  containing  one  acre,  one 
rood,  and  four  perches,  situate  in  Bredgon  aforesaid;  and  also  all  that  field, 
called  the  Wood  Field,  containing  two  acres,  two  roods,  and  32  perches, 
in  Bredgon  aforesaid  ;  and  also  one  equal  half-part  of  a  certain  piece  of 
woodland,  containing  two  roods,  and  also  in  Bregdon  aforesaid,  together 
with  such  common  of  pasture  as  is  appurtenant  to  the  part  and  premises, 
are  one  other  equal  third  part  thereof,  and  that  the  parts  of  the  messuage, 
third  parts,  lands,  and  premises,  with  the  appurtenances  following,  (that  is 
to  say),  all  that  part  of  a  messuage  or  tenement,  under  One  roof,  divided 
into  two  tenement*,  which  is  situate  and  being  at  the  south  end  of  the  said 
messuage  or  tenement,  in  the  parish  of  firedgate,  otherwise  Bredgon 
'aforesaid,  now  in  the  occupation  of  William  Daniel  the  elder ;  and  also  [  1405] 
one  equal  part  of  the  garden,  used  with  the  said  messuage  or  tenement,  as 
the  same  is  staked  off,  containing  20  perches ;  and  also  all  that  piece  or 
parcel  of  land,  called  the  barnfield,  containing  one  acre,  two  roods,  and  19 
perches,  situate  in  Bredgon  aforesaid  ;  and  also  all  that  piece  or  parcel  of 
land,  called  Upper  Stockbury  Field,  containing  two  acres,  two  roods,  and 
36  perches,  in  Stockbury  aforesaid ;  and  also  one  third  part  of  the  well,  be- 
ing in  the  barn-yard  there,  together  with  such  common  of  pasture  as  is  ap- 
purtenant to  the  parts  and  premises  before  described,  are  the  remaining 
equal  third  part  thereof;  and  the  said  messuage,  barn,  stable,  gardens,  or- 
chards, lands,  and  common  of  pasture,  with  the  appurtenances,  being  so 
into  three  equal  parts  divided,  I  the  said  sheriff  having  respect  to  the*  true 
value  thereof,  on  the  day  and  year  aforesaid,  in  the  presence  of  the  jurors 
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proceed-  aforesaid  the  said  first-mentioned  equal  third  party  vis.  all  that  bam  and 
famtitio*  Part  °£  *e  barn-yard,  ae  the  same  is  staked  off,  containing  15  perches,  sit- 
uate in  Bredgate,  otherwise  Bredgon  aforesaid  ;■  ahd  also  one  equal  tihixd 
part  of  the  well-being  in  the, barn  yard,,and  also  so  much  and  such  part  of 
&  certain  field,  called  the  Home  Field,  situate  in  Bredgate,  otherwise  Brd 
gon  aforesaid,  as  contains  one  aore,  one  rood,  aad  34  perches,  and  as  the 
same  is  staked  off  from  the  remaining  part,  which  is  assigned  unto  the  said 
George  Eggleson,  and  Catherine  his  wife ;  and -also  all  that  field,  called  the 
Middle  Field,  situate  in  the  parish  of  Stockbury  aforesaid,  containing  two 
acres,  one  rood,  and  15  perches ;  and  also  one  equal  half-part  of  a  certain 
piece  of  wood-land,  situate  in  Bredgate,  otherwise  Bredgon  aforesaid,  con- 
taining two  roods,  or  thereabouts,  the  remaining  half-part  being  assigned 
unto  the  said  George  Eggleson,  and  Catherine  his  wife,  together-  with  such 
common  of  pasture  as  is  appurtenant  to  the  parts  and  premises  before  de- 
scribed, to  the,  said  Samuel  Baker,  and  Phoebe  his  wife,  have  caused  to  be 
delivered  and  assigned,  to  be  holden  to  them  and  the  heirs  of  the  said  Phoe- 
be, and  the  second  mentioned  equal  third  part,  viz.  all  that  part  of  a  mes- 
suage or  tenement,  under  one  roof,  divided  into  two  tenements,  which  is 
situate  at  the  north  end  of  the  said  messuage  or  tenement  in  the  said  par 
kh  of  Bredgate,  otherwise  Bregdon  aforesaid,  and-  now  in  the  occupation 
of  George  Eggleson ;  and  also  an  equal  halfipart  of  the  garden,  used  with 
[  *1406]  the  *aaid  messuage,  as  the  same  is  staked  off,  containing  altogether  15 
perches ;  and  also  one  equal  third-part  of  the  well,  being  in  the  said  yard ; 
and  also  a  part  of  a  certain  field,  called  the  Home  Field,  containing  one 
acre,  one  rood  and  four  perches,. situate  in  Bredgon  aforesaid ;  and  also  all 
that  field  called  the  Wood  Field,  containing  two  roods,  situate  abo  in 
Bregdon,  together  with  such  common  of  pasture  as  is  appurtenant  to  the 
parte  and  premises,  to  the  said  George  Eggleson,  and  Catherine  his  wife, 
nave  caused  to  be  delivered  and  *  assigned,  to  be  holden  to  them  and  the 
heirs  of  the  said  Catherine,  and  the  remaining  or  last-mentioned  equal 
third  part  herein  before  described,  viz.  alL  that  part  of  a  messuage  or  tene- 
ment, under  one  roof,  divided  into  tenements,  which  is  situate  and  being 
at  the  south  end  of  the  said  messuage  or  tenement,  in  the  said  parish  tf 
Bredgate,  otherwise  Bregdon  aforesaid,  now  in  the  occupation  of  William 
Daniel  the  elder ;  and  also  one  equal  half-part  of  the  garden,  used  with 
the  said  messuage  or  tenement,  as  the  same  is  staked  off^  containing  20 
perches  and  also  that  piece  or  parcel  of  land,  called  the  Barn  Held,  con- 
taining one  *cre,  two  roods,  and  19  perches,  situate  in  Bredgate  aforesaid ; 
and  also  all  that  piece  or  parcel  of  land,  called  Upper  Stockbury  Held, 
containing  two  acres,  two  roods,- and  38  perches,  situate  in  Stockbury 
aforesaid  ;  and  also  one  third.part  of  the  well,- being  in  the  bam-yard  there, 
together  with. such  common  of  pasture  as  is  appurtenant  to  the  parts  and 
premises  hereinbefore  described,  to  the  said  William  Daniel  the  elder, 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  have 
caused  to  be  delivered  and  assigned,  to  be  holden  to  them  and  their  heirs 
in  severalty,  by  the  assignment  and  allbtmpnt  made  as  aforesaid,  accord- 
ing to  the  exigency  of  the  said  writ,  so  tfiat  neither  the  said  Samuel  Baker, 
and  Phoebe  his  wife,  the  said  George  Eggleson,  and  Catherine  his  wife, 
nor  the  said  William  Daniel  the  Elder,  William  Daniel  the  younger,  Stephen 
Daniel,  and  Joseph  Daniel,  have  more  of  the  said  messuage,  barn,  stable,  gar 
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dens,  orchards,  lands,  and  common  of  pasture  aforesaid,  with  the  appurte-  proceed- 
nances,  than  to  them  thereof  belongs,  and  the  said  Samuel  Baker,  and  Phod-    wos IN 
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be  his  wife,  Oeorge  Eggleson,  and  Catherine  his  wife,  William  Daniel 

the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph 

Daniel,  may  severally  apportion  themselves*    In  witness  whereof,  as  well 

I  the  said  sheriff  as  the  'said  jurors,  have  set  our  seals,  the  day  and  year,  [  *1407] 

and  at  the  place  above-mentioned. 

John  CAtor,  Esq.  sheriff. 

Therefore  it  is  considered  that  the  partition  aforesaid  be  held  firm  and  Fiaal 
effectual  for  ever.  fi^E?* 

in  parti- 
tion (*). 
(0  See  form,  2  Sell.  Prac.  1st  ed.  319;  2d  ed. 222. 
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APPENDIX  OF  FOEMS 

ADAPTED  TO 

THE  RECENT  PLEADING  AND  OTHER  RULES. 


MODELS  OF  CONCISENESS 


IN 


DECLARATIONS  IN  ASSUMPSIT  AND  DEBT, 

AS  PRESCRIBED  BY  REG.  GEN.  TRINITY  TERM,   1  W.  4,  AND 

REG.  GEN.  HILARY  TERM,  4  W.  4. 


The  very  great  and  important  improvements  in  the  Forms^of  Pleadings  *«*•  J*bn. 
are  attributable  principally  to  the  Statutes  11  G.  4  and  1  W.  4,  c.  70,  s.  f^;4 
11,  and  3  &  4  W.  4,  c.  42,  8.  1,  and  to  the  General  Rules  of  Trinity  observa- 
Term,  1  W.  4,  and  Hilary  Term,  4  W.  4.    It  should  be  understood  by*  tions  on 
all  practitioners  that  the  excellent  conoise  forms  of  declarations  in  assump-  theseri? 
sit  and  debt  prescribed  in  the  Reg.  Gen.  1  W.  4,  were  intended  by  the  gene 
judges  as  models  for  imitation  not,  only  in  those  particular  instances,  but 
also  on  all  other  occasions  when  they  could  possibly  be  applied.    The 
late  lord  Tenterdeii,  certainly  the  most  distinguished  pleader  and  lawyer 
of  his  time,  honored  the  author  by  delivering  to  him  a  copy  of  those  rules 
in  manuscript,  and  requesting  hhn,  with  a  view  to  conciseness,  to  strike  out 
every  allegation,  even  to  a  word>  the  omission  of  which  would  not  subject 
either  of  the  forms  to  a  sustainable  special  demurrer;  and  in  consequence 
the  author  suggested  some  few  abbreviations,  which  he  has  the  satisfaction    • 
of  knowing  were  adopted  when  the  rules  were  ultimately  promulgated* 
According  to  the  examples  given  in  those  rules,  it  would  suffice  in  all 
cases,  in  describing  a  contract  not  under  seal,  to  state  that  the  defendant 
promised,  without  as  heretofore  using  and  repeating  the  words  "  undertook 
and  then  and  there  faithfully  promised."    It  will  be  observed  that  the 
length  of  the  indebitatus  counts  are  by  the  same  rule  very  materially  short- 
ened ;  and  although  there  k  no  express  enactment  or  rule  prohibiting  the 
use  of  the  quantum  meruit  or  quantum  valebant  counts,  yet  their  use  is 
impliedly  to  be  abandoned,  especially  as  the  Reg.  Gen.  Hil.  Term,  4  W. 
4,  prohibits  any  second  count  on  the  same  subject  of  debt,  and  it  is  mani- 
fest that  the   indebitatus  count  was  always  sufficient,  and  the  quantum 
meruit  or  valebant  counts  were  unnecessary,  (2  Saunders9  Rep.  122  a, 
note  2,)  and  now  it  would  be  improper  to  attempt  to  introduce  either  of 
those  counts  and  consequently  many  of  the  forms  in  the  fifth  edition  of 
this  work  are  entirely  useless,  though  it  is  singular  that  the  learned  com- 
mentator, Sir  William  Blackstone,  enumerated  those  very  counts  as  in- 
stances of  the  use  of  a  second  count  to  prevent  a  nonsuit  on  an  indebita- 
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Reg.  Gen.  tus  count,  in  consequence  of  the  plaintiff's  inability  to  prove  a  contract  to 

"*tIN.  T,  *  _  _  _    -       - 

W.  4. 


Trin.  t.  l  pay  a  fixgd  price  for  work  or  goods,  a  doctrine  that  baa  changed  by  de- 


cision and  not  by  express  enactment. 

As  the  forms  prescribed  by  Reg.  Gen.  Trin.  Term,  1  W.  4,  were  cer- 
tainly intended  as  model*  or  examples  to  be  extended  and  applied  much  be- 
yond the  instances,  and  as  far  as  practicable  to  other  cases,  it  is  consider- 
ed advisable  here  to  give  them  at  length  as  proper  subjects  of  constant 
reference.  Some  notes  are  subscribed  to  those  forms,  in  which  it  is  at- 
tempted to  show  that  even  some  of  the  statements  suffered  to  continue  in 
the  promulgated  forms,  might  safely  be  omitted,  on  the  principle  that  the 
omission  would  not  subject  the  declaration  -to  a  special  demurrer.  It  is 
farther  to  be  observed  that  the  Reg.  Gen.  Trin.  Term,  1  W.  4,  was  pro- 
mulgated at  a  time  when,  according  to  the  existing  law,  it  was  absolutely 
necessary  to  repeat  place  or  venue,  as  well  as  time,  to  every  new  allegation ; 
see  14  East's  Rep.  300 ;  and  11  Price,  400.  By  the  subsequent  Gener- 
al Pleading  Rule  of  HiL  Tefcn,  4  W.  4,  venue  is  altfne  to  be  Stated  in 
the  margin  and  is  not  to  be  repeated  in  the  body,  and  though  the  repetion 
would  not  be  demurrable,  yet  it  might  be  the  subject  of  an  application  by 
summons  to  strike  out  the  useless  and  now  improper  repetition  of  venue  or 
place.  It  is  therefore  to  be  understood  that  throughout  the  following  pre- 
scribed forms  venue  or  place  in  the  body  of  a  declaration  or  count  is  to 
be  erased. 


REGULA  GENERAUS. 

* 

Trinity  Tbbm,  1  Willum  IV.  1831. 

Jfeotothat  Whereas  declarations  in  actions  upon  bills  of  exchange,  promissory 
tionson  notes,  and  the  counts,  usually  called  the  common  counts,  occasion  «***• 
biiis,  notes  cessary  expense  to  parties  by  reason  of  their  length,  and  the  same  may  be 
and  com-  drawn  in  a  more  conske  form ;  now  for  the  prevention-  of  such  expense, 
counts  I*  ^  ordered,  that  if  any  declaration  in  assumpsit^  hereafter  filed  or  deliver- 
may  be  ed>  and  to  which  the  plaintiff  shall  not  be  entitled  to  a  plea  as  of  this  term, 
drawn  con-  being  for  any  of  the  demands  mentioned  in  the  schedule  of  forms  and  (ft- 
or dm  that  rectiops  annexed  to  this  order,  or  demands  of  a  like  nature  (a)  shall  exceed 
if  any  dec-  in  length  such  of  the  said  forms  set  forth  or  directed  in  the  said  schedule, 
laratl0n.in  as  may  be  applicable  to  the  oase ;  or  if  any  declaration  in  debt  to  be  so 
or  de&  for  ^e&  or  delivered  fof  similar  causes  of  action,  and  for  which  the  action  of 
demands  assumpsit  would  lie,  shall  exceed  such  length,  no  costs  of  the  excess  shall 
S^e°ned  ")e  ^owe<i  t°  ti*e  plaintiff  if  he  succeeds  in  the  cause ;  and  such  costs  of 
schedule  the  excess  as  shall  have  been  incurred  by  the  defendant,  shall  be  taxed 
of  forms,  and  allowed  to  the  defendant,  and  be  deducted  from  the  costs  allowed  to 
VfaUk?**  tie  P^tff-  Ab4  ifc  is  further  ordered,  thai  on  the  taxation  of  costs  as 
nature,  between  attorney  and  client*  no  costs  shall  be  allowed  to  the  attorney  in 
shall  ex.  respect  of  any  such  excess  of  length ;  and  in  case  any  costs  shall  be 
tongth  of    pajftM*  by  the  plaintiff  to  the  defendant  on  account  of  such  excess 

the  form   ' 

applicable       (a)    The  words  in  this  rule,  "  or  demands  given  as  a  few  instances,  and  that  in  all  other 

of  a  like   nature/1  and   the  direction   as    to  cases,  at  least  of  common  debts,  it  is  intended 

drawing  foreign  bills,  post,  32,  seem  toestab-  that  the  pleadings   may  and  ought   to  be 

iish  that  these  particular  forms  are  merely  framed  in  (he  like  eoncise  manner. 
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the  amount  thereof  shall  be  deducted  from  the  amount  of  the  attorney's  Bb*.  Gek. 


bill. 


Trin.  T. 

1W.4. 


TbNTBRDEN,  J.  VAUGHAN.  to  the  case, 

N.  C.  Tyndal.  J.  Parke.  £™'S 

LyNDHURST.  W.  BOLLAND.  shall  have 

J.  BAYLBY.  J.  B.  BOSANQUET.    no  costs  of 

J.  A.  Park.  W.  E.  Taunton.     $£%£*> 

J.  LlTTLBDALE.  E.  H.  AlDERSON.     defray  the 

S.  Gasblbb.  J.  Patterson*         same  (a). 

SGHBDULB  OF  FORMS  AND  DIRECTIONS.  (£). 

For  that  whereas  the  defendant  on  the  — • —  day  of in  the  year  of  l.  Count 

our  Lord ,  at  London  [or  "  in  the  county  of "]  made  his  pro-  °££*™£ 

missory  note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  against  the 

promised  to  pay  to  the  plaintiff  £ ,  days  [or  "  weeks,"  or  maker,  by 

44  months/']  after  the  date  thereof,  [or  as  the  fact  may  be]  which  period  P^^reee 
has  now  elapsed,  [or  if  the  note  be  payable  to  A.  i?.,  and  then  and  there  as  the  case 
delivered  the  Moame  to  A.  2?.,  and  thereby  promise*)  to  pay  to  the  said  A.  may  be. 
B.,  or  order,  £ — c days  [or  "  weeks,'.'  or  "  months,"]  after  the 

Sa)  See  ante,  1410,  note  (a).  5th,  7th,  and  8th  counts  against  the  accep- 
b)  It  will  be  found  that  the  following  tor,  where  a  general  unqualified  acceptance 
forms  considerably  diminish  the  usual  length  is  stated,  it  would  suffice  to  state  the  pro- 
of counts  of  this  nature,  by  omiting  the  long-  mise  to  pay  according  to  the  tenor  of  the  bill, 
used  formal  modes  of  stating  each  fact ;  such  omitting  "  and  of  his  acceptance  thereof." 
as  in  stating  an  acceptance — "  and  which  said  In  the  common  indebitatus  forms  also,  it 
bill  of  exchange  the  said  defendant  after-  is  submitted,  that  some  of  the  words  printed 
wards,  to  wit,  on  the  day  and  year  aforesaid,  in  italics  might  be  omitted,  viz. — "price  and 
at  London  aforesaid,  in  the.  parish  and  ward  value,"  "  and  then  and  there"  and  some  other 
aforesaid,  upon  sight  thereof  accepted,  accor-  words  which  were  not  adopted  even  in  the 
ding  to  the  said  usage  and  custom  of  mer-  ancient  forms. 

chants  from  time  immemorial  used  and  ap-  These  observations  are  not  made  in  dis- 
proved of;7'  and  which  is  now  to  be  thus  paragement  of  this  excellent  rule,  but  merely 
shortly  stated — "  and  the  defenant  then  ac-  to  show  how  much  the  pleadings  may  be  con- 
cepted  the  said  bill,"  and  so  on.  The  concise  tracted  when  there  is-  a  disposition  to  save 
mode  of  stating  an  indorsement,  which  has  expense. 

long  been  recommended  and  partially  used,  It  is  clearly  intended  by  these  rules  that 
(see  Chilty  on  Bills,  7th  ed.  474,)  is  now  en-  the  use  of  the  quantum  meruit  and  quantum 
joined.  valebant  counts  should  be  abandoned  as  be- 
But  even  in  some  of  these  prescribed  forms  ing  certainly  unnecessary,  and  that  all  debts, 
there  are  unnecessary  allegations ;  as  in  the  however  numerous,  shall  be  comprised,  as 
1st,  3d,  5th,  8th,  and  11th  forms,  which  state  they  always  might  have  been,  (Cro.  Jac.  245  : 
unnecessarily  the  delivery  of  the  note  or  bill  10  fe.  &  C.  342,  post),  in  one  count,  and  that 
to  the  plaintiff  or  indorsee,  (7  T.  R.  596  ;  5  separate  formal  commencements  and  conclu- 
East,  478  ;  Bay  ley  on  Bills,  180) ;  and  in  the  sions  in  the  description  of  each  debt  shall  no 
1st  and  6th  forms,  the  statement  of  the  notice  longer  be  adopted. 

to  the  defendant  of  the  indorsements  are  un-  The*  comprehensive  collection  of  the  differ-  • 
necessary,  (1  Bos.  &  Pul.  624;  Bayley  on  ent  descriptions  of  almost  every  possible  de- 
Bills,  184) ;  and  in  the  4th,  5th,  6th,  7th,  8th,  mand  recoverable  in  assumpsit  under  an  in- 
9th,  10th,  and  11th  forms,  and  consequently  debitatus  count  in  assumpsit  and  debt  in  the 
in  the  directions  relatite  to  declarations  on  following  page*,  will  be  found  in  this  edition 
foreign  bills,  the  statements  that  the  bill  was  altered  according  to  these  rules.  Each  prac- 
diretted  to  the  drawee  or  acceptor  are  clearly  titioner  should  study  further  curtailment 
unnecessary,  (Gray  tr.    Milner,  '3   Moore's  when  practicable. 

Rep.  91 ;  2  Stark.  Rep.  336).  The  allegation,  Of  course  the  declaration  must  vaey  ac- 

"  which  period    has   now   elapsed,"    though  cording  to  the  circumstances  of  each  partic- 

otherwise  unobjectionable,  seems  also    un-  ular  case.    When  the  action  is  on  a  bill  or 

necessary  where  the  bill  or  note  has  been  note,  one  of  the  following  forms  is  to  be  se- 

shown  to  have  been  payable  after  date,  or  lected,  and  a  count  on  the  original  debt  and 

where  there  is  an  averment  that  it  was  pre-  on  an  account  stated  may  be  added,  but  no 

sented  for  payment  when  d*J.    In  the  4th,  more. 
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Beg.  Geic.  date  thereof,  [or  as  the  fact  may  be]  which  period  has  now  elapsed,  and 

"rSr'  I "  *^6  8a^  ^"  ^'  ^en  ^  there  ^orse(^  ^e  8ame  *°  ^6  pkintiff,  whereof 

Indo  ^e  defendant  then  and  there  had  notice,  and  then  and  there  in  considera- 

against  tion  of  the  pretpises  promised  to  pay  the  amount  of  the  said  note  to  the 

maker.  plaintiff  according  to  the  tenor  and  effect  thereof! 

2.  Count        Whereas  (c)  one  C.  D.  on  the day  of ,  in  the  year  of  oar 

on  a  prom-  j^j ?  at  London  [or  "  in  the  county  of ,"]  made  his  promis- 

against10  *  S0r7  noto  m  writing,  and  thereby  promised  to  pay  the  defendant,  or  order, 

payee  by     £ , days  [or  "  -weeks,"  or  "months,"]  after  the  date  thereof, 

an  indor-     [or  ^  tfafact  may  fc  J  which  period  hat  now  elapsed,  and  the  defendant 

Several  in-  ^en  an<*  ^ere  jn^0r8e^  *ke  6ame  to  ^e  plaintiff,  [or  u  and  the  defendant 

dorse-        then  and  there  indorsed  the  same  to  X.  Y.,  and  the  said  X.  Y.  then  and 

ments.       there  indorsed  the  same  to  the  plaintiff,"]  and  the  said  0.  D.  did  not  pay 

the  amount  thereof,  although  the  same  was  there  presented  to  him  on  the 

day  when  it  became  due,  of  all  which  the  defendant  then  and  there  had 

due  notice. 

3.  Count         Whereas  one  C.  D.  on  — ,  at  London  [or  "  in  the  county  of  "] 

on  a  prom-  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  X.  Y., 
issory  note  or  or(Jerj  £ ^ ^ayg  jy  u  weet3  »  ^r  "months,"]  after  the  date 

dSrser  by '  thereof,  [or  as  the  fact  may  be,"]  which  period  has  now  elapsed,  and  then 
indorsee,  and  there  delivered  the  said  note  to  the  said  X.  T.,  and  the  said  X.  Y.  then 
and  there  indorsed  the  same  to  the  defendant,  and  the  defendant  then  and 
there  indorsed  the  same  to  the  plaintiff,  [or  "  and  the  defendant  then  and 
there  indorsed  the  same  to  Q.  R.,  and  the  said  Q.  fy  then  and  there  in- 
dorsed the  same  to  the  plaintiff,"}  and  the  said  G.  D.  did  not  pay  the 
amount  thereof,  although  the  same  was  there  presented  to  him  on  the  day 
when  it  became  due,  of  all  which  the  defendant  then  and  there  had  due 
notice. 


99 

1 


4.  Count         Whereas  the  plaintiff  on at  London  [or  "  in  the  county  of  — 

^^)^0f  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend- 

exchange  ant,  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  £ , 

against  the days  [or  "weelrj,"  or"  months,"]  after  the  date  [or  "  sight,"}  there- 

byd^t0r  °f?  which  period  has  now  elapsed,  and  the  defendant  then  and  there  a* 

drawer,  cepted  the  said  bill,  and  promised  the  plaintiff  to  pay  the  same,  according 

being  also  to  the  tenor  and  effect  thereof,  and  his  said  acceptance  thereof,  but  did 

pajee'  not  pay  the  same  when  due,  or  at  any  time  before  or  since. 

5.  Count         Whereas  the  plaintiff  on ,  at  London  [or  u  in  the  county  of ,"] 

Sttdbitf rof  ma(*e  k*8  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant 

exchange    and  thereby  required  the  defendant  to  pay  to  0.  P.,  or  order,  £ , 

against  the days  [or  "  weeks"  or  "  months,"]  after  the  date  [or  "  sight"] 

thT^awer  thereof,  which  period  has  now  elapsed,  and  then  and  there  delivered  the 
not  being  same  to  the  said  0.  P.  and  the  said  defendant  then  and  there  accepted  the 
the  payee,  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  tenor 

and  effect  thereof,  and  of  his  acceptance  thereof,  yet  he  did  not  pay  the 
amount  thereof  although  the  6aid  bill  was  there  presented  to  him  on  the  day 

(e)  If  either  this  or  the  subsequent  forms  If  it  be  a  second  'or  subsequent  count,  them 

should  constitute  the  first  count  of  the  decla-  insert,  "  And,"  "  also ;"  so  that  it  will  read, 

ration,  then  insert,  "  For  that ;"  so  that  it  will  "  And  whereas  also  one  C.  D."  &c. 
xead,  "For  that  whereas  one  C.  D."  ftc, 
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when  it  became'due,  and  thereupon  the  same  was  then  and  there  return-  Reg.  Ge*. 
ed  to  the  said  plaintiff,  of  all  which  the  defendant  then  and  there  had  notice.  Tr^-  4t*  1 

Whereas  one  E.  F.  on ,  at  London,  [or  "  in  the  county  of ,"]  on  an  in- 
made  his  bill  of  exchange  in  writing,  and  directed  the  tame  to  the  defend-  land  bin  of 
ant,  and  thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or  to  S^SSe 

"  G.  H."]  or  order,  £ , days  [or  "  weeks,"  or  "  months,"]  acceptor 

after  sight  [or  "  date"]  thereof,  which  period  is  now  elapsed,  and  the  de-  byindor- 
fendant  then  and  there  accepted  the  said  bill,  and  the  said  E.  F.  [or  "  the  see' 
said  Gk  H."1  then  and  there  indorsed  the  same  to  the  plaintiff,  [or  "  and 
the  said  E.  F.,"  or  "  the  said  G.  H.  then  and  there  indorsed  the  same  to 
K.  J.,  and  the  said  K.  J.  then  and  thfere  indorsed  the  same  to  the  plain- 
tiff,"] of  all  which  the  defendant  then  and  there  had.  due  notice,  and  then 
and  there  promised  the  said  plaintiff  to  pay  the  amount  thereof,  according  to 
the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Whereas  one  E.  F.  on ,  at  London,  [or  "  in  the  county  of ,"]  7-  Vovpt 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defend-  i^dbiliof 

ant y  and  thereby  required  the  defendant  to  pay  to  the  plaintiff  £ , exchange 

days  [or  "  weeks,"  or  •«  months,"]  after,  the  sight  [or  "  date"]  thereof,  Jg^jJ** 
which  period  has  now  elapsed,  and  the  defendant  then  and  there  accepted  %£&> 
the  same,  and  promised  the  plaintiff  to  pay  the  same,  according  to  the  ten-  payee. 
or  and  effect  thereof,  and  cf  his  acceptance  thereof. 

Whereas  the  defendant  on  ,  at  London,  [or  "  in  the  county  of  ^[JJjJJ. 

-,"]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  land  bill  of 


K.,  and  thereby  required  the  said  J.  K.  to  pay  to  the  plaintiff  £ ,  exchange 

days  [or  "  weeks,"  or  "  months,"]  after  the  sight  [or  "  date"]  there-  Jg^JJ* 

of,  and  then  and  there  delivered  the  same  to  the  said  plaintiff \  and  the  same  payee  on 
was  then  and  there  presented  to  the  .said  J.  K.  for  acceptance,  and  the  non-ac- 
said  J.  K.  then  and  there  refused  to  accept  the  same,  of  all  which  the  de-  ce^taxice- 
fendant  then  and  there  had  due  notice. 


Whereas  the  defendant  on ,  at  London^,  [or  "  in  the  county  of  9- Count 

,"]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  ^dbm  "of 


'J  »  O/  —  laUU  Ulll  I 

JST.,  and  thereby  requited  the  said  J.  K.  to  pay  to  the  order  of  the  said  de-  exchange 

fendant  £ , days  [or  "  weeks,"  or  "  months,"]  after  the  sight  *&***  the 

{or  "  date"]  thereof,  and  the  said  defendant  then  and  there  indorsed  the  i^oreee  y 
same  to  the  plaintiff,  [or  "  and  the  said  defendant  then  and  there  indorsed  on  non-ac- 
the  same  to  L.  M.,  and  the  said  L.  M.  then  and  there  indorsed  the  same  <*pt&nce. 
to  the  plaintiff,"]  and  the  8$me  was  then  and  there  presented  to  the  said  J. 
K.  for  acceptance,  and  the  said  J.  K.  then  and  there  refused  to  accept 
the  same,  of  all  which  the  defendant  then  and  there  had  due  notice. 

And  whereas  one  N.  .0.  on ,  at  London,  [or  "  in  the  county  of  ™*  ^£l 

,"]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P.  land  bill  of 


Q.  thereby  required  the  said  P.  Q.  to  pay  to  his  order  £ , days  exchange 

[or  "  weeks,"  or  "  months,"]  after  the  date  [or  "  right"]  thereof,  and  the  jJiS,** 
scud  N.  0.  then  and  there  indorsed  the  said  bill  to  the  defendant,  [or  "  to  indorsee. 

Vol.  in.  50 
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Reg.  Gen.  R.  S.,  the  said  R.  S.  then  and  there  indorsed  the  sanfetothe  defend- 
T*w  4  l  an*>"J  an<^  *e  defendant  then  and  there  indorsed  the  same  to  the  plaintiff, 
'  and  the  same  was  then  and  there  presented  to  the  said  P.  Q-  for  accept- 
on  non-ac-  ance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the  same,  of  all 
ceptance.    which  faQ  sai<j  defendant  then  and  there  had  due  notice. 


11.  Count 
on  an  in- 
land bill  of 
exchange 
against 
payee  by 
indorsee 
on  non-ac- 
ceptance. 


Whereas  one  N.   0.  on 


— ,  at  London,  [or  "in  the   county  of 

,"]  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P. 

Q.,  and  thereby  required  the  said  P.  Q.  to  pay  to  the  defendant,  or  order 

£ , days  [or  "  weeks,"  or  "  months,"]   after  the  sight  [or 

"  date"]  thereof,  and  then  and  there  delivered  the  same  to  the  defendant, 
and  the  defendant  then  and  there  indorsed  the  said  bill  to  the  plaintiff,  [or 
"  to  R.  S.,  and  the  said  R.  S.  then  and  there  indorsed  the  same  to  the 
plaintiff,"]  and  the  same  was  then  and  there  presented  to  the  said  P.  Q. 
for  acceptance,  and  the  said  P.  Q.  then  and  there  refused  to  accept  the 
same,  of  all  which  the  defendant  then  and  there  had  due  notice. 


12.  Direc- 
tum for 
declara- 
tions on 
bills  where 
action 
brought 
after  time 
of  payment 
expired. 


1st.— On 
bills  paya- 
ble after 
date. 


2d.— On 
bills  paya- 
ble after 
sight. 

Directions 
for  declar- 
ations on 
bills  or 
notes  pay- 
able at 
sight. 

Directions 
for  declar- 
ations on 
foreign 
bills. 

1.  Goods 
sold  (c). 


If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or 
acceptor,  and  the  bill  be  parable  at  any  time  after  date,  and  the  action  not 
brought  till  the  time  is  expired,  it  will  be  necessary  to.  insert,  as  in  declar- 
ations on  promissory  notes,  immediately  after  the  words  denoting  the  time 
appointed  for  payment,  the  following  words,  viz.  wJdch  period  has  now 
elapsed^  and  instead  of  averring  that  the  bill  was  presented  to  the  drawee 
for  acceptance,  and  that  he  refused  to  accept  the  same,  to  allege  that  the 
drawee  [naming  him]  did  not  pay  the  said  bill,  although  the  same  was 
there  presented  to  him  on  the  day  when  it  became  due. 

And  if  the  declaration  be  against  any  party  exeept  the  drawee  or  accept- 
or, and  the  bill  be  payable  at  any  time  after  sight,  it  will  be  necessary  to 
insert  after  the  words  denoting  the  time  appointed  for  payment,  the  follow- 
ing words,  viz.  and  the  said  drawee  {naming  him]  then  and  there  saw  and 
accepted  the  same,  and  the  said  period  his  now  elapsed,  and  instead  of  al- 
leging that  the  bill  was  presented  for  acceptance  and  refused,  to  allege  that 
the  drawee  [naming  him]  did  not  pay  the  said  bill,  although  the  same  was 
presented  to  aim  on  ike  day  when  it  became  due. 

If  a  note  or  bill  be  payable  at  sight,  the  form  of  the  declaration  must  be 
varied  so  as  to  suit  the  case,  which  may  be  easily  done. 

Declarations  on  foreign  bills  may  be  drawn  according  to  the  principal  of 
these  forms,  with  the  necessary  variations. 


COMMON  COUNTS  (<*). 

Whereas  the  defendant  on ,  at  London,  [or  "in  the  county  of 

— ,"]  was  indebted  to  the  pfcintiff  in  £ ,  for  the  price  and  value  of 


(d)  For  most  purposes  as  there  is  only  one 
promise  at  the  conclusion,  these  several  alle- 
gations of  common  debts  are  deemed  as  only 
one.  countt  and  may  be  pleaded  to  as  such. 
But  the  Reg.  Gen.  Hil.  Term,  4  W.  reg.  5, 
as  to  pleadings,  expressly  declares  that  as  re- 
gards the  prohibition  against  introducing  sev- 
eral counts  for  the  same  subject-matter,  each 


allegation  is  to  be  deemed  a  separate  coubL 
though  the  count  upon  an  account  stated  may 
always  be  introduced. 

(e)  The  common  quantum  valebant  or 
quantum  meruit  counts  are  no  longer  to  be 
inserted,  ante  27;  see  the  comprehensive 
form,  post,  60,  62. 
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goods  then  and  there  bargained  [or  "  sold',]  and  sold  [or  "  delirered"]  Reo.  Gew. 
by  the  plaintiff  to  the  defendant  at  his  request.  T*™*  J-  1 

And  in  «£—  for  the  price  and  value  of  work  then  and  there  done,  and  2.  Work 
materials  for  the  same  provided,  by  the  plaintiff  for  the  defendant  at  his  an?  mate" 

■  riais. 

request 

And  in  £— -  for  money  then  and  there  lent  by  the  plaintiff  to  the  de-  3.  Money 
fondant  at  his  request  lent- 

And  in  £ for  money  then  and  there  paid  by  the  plaintiff  for  the  4-  Money 

use  of  the  defendant  at  his  request.  pud' 

And  in  £ for  money  then  and  there  received  by  the  defendant  for  5.  Money 

the  use  of  the  plaiatiff.  *  received. 

i 

And  in  £ for  money  found  to  be  due  from  the  defendant  to  the  6.  Account 

plaintiff  on  account  then  and  there  stated  between  them.  stated. 

And  whereas  the  defendant  afterwards,  on,  &c.  in  consideration  of  the  7- GeneTcd 
premises  respectively,  then  and  there  promised  to  pay  the  said  several  appiiwble 
monies  respectively  to  ihe  plaintiff  on  request,  Yet  he  hath  disregarded  to  all  the 
his  promises,  and  hath  not-  paid  any  of  the  said  monies  ;  or  any  part  there-  counts- 
of,  to  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit,  &c.  ^each6*1 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  Directions 
note  or  aoceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  j^^dec- 
frst  in  the  declaration,  and  then  in  the  general  conclusion  to  say,  "  prom-  larations 
ised  to  pay  the  said  last-mentioned  several  monies  respectively."  when  ihere 

*  *  *  is  a  count 

'  on  a  bill  or 

[N.  B.  Conclusion  of  Reg.  Gen.  Trin.  T.  1  W.  4.]  note  be- 
sides the 
common 
counts. 


DECLARATIONS  IN  ASSUMPSIT. 


PRESENT  FORM  OF  AN  INDEBITATUS  COUNT. 

And  whereas  also  (a)  the  defendant  on  the  day  and  year  la»t  (6)  afore-  Cokmok 
said  (c)  was  indebted  to  the  said  plaintiff  in  £ (d)  for,  &c.  T^iS- 

ent  concise 

(a)  If  there  be  no  special  count  preceding    sible,  with  reference  to  the  date  of  the  writ,  form  0f  an 

the  indebitatus  count,  the  form  immediately  which  should  always  be  observed,  so  that  indebitaus 

after   the  commencement  of  the   declaration  the  common  breach  may  appear  to  be  after  sasumpsit 

runs  thus :  "  For  that  whereas  the  defendant,  the  money  payable  by  the  bill,  note,  &c.  be-  count. 

on  the day  of ,  in  the  year  of  our  came  due.  Care  must  be  taken  that  the  day 

Lord ,  [being  a  day  before  the  issuing  of  be  not  one  after  the  date  of  the  writ ;  see 

ihe  writ,  the  date  of  which  will  appear  in  the  ante,  vol.  i.  chapter,  Declaration. 

issue,  pursuant  to  Meg.  Gen.  HU.  T.  3  W.  4,]        (c)  The  venue  is  now  by  Reg.  Gen.  Hil. 

was  indebted,11  Ace.  T.  4  W.  4,  to  be  ommitted  in  the  body  of  dec- 

(b)  If  there  be  a  special  count  preceding  larationjor  any  counts  thereof. 

the  indebitatus  count,  it  is  usual,  especially  (d)  If  the  words  "  lawful  money  of  Great 
in  declarations  on  bills  or  notes,  to  insert  in  Britain"  have  not  been  before  mentioned, 
the  common  counts  a  day  as  recent  as  pos-    here  insert  them,  instead  of  the  words  "  like 
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common        [Here  the  subject-matter  of  the  debt  must  be  stated,  as  that  the  defendant 
counts.    wa%  inddtet  for  «  fond"  w  «  goods  toft"  or  far*  work  done;7  or  for 

"  money  lent"  $-c.  as  in  the  following  counts,  2  Sound.  350,  n.  2 ;  and, 
except  in  the  counts  for  money  had  and  received,  it  must  always  be  alleged 
that  the  debt  was  incurred  at  the  defendants  request,  as  follows,  1  Sound. 
264,  n.  1 : — ]  and  at  his  request.  [If  there  be  another  debt  or  debts  the 
same  may  be  here  introduced  as  in  the  form  prescribed,  ante,  32,  viz. 
"  and  in  £ for,  &c."]  and  being  sa  indebted,  the  defendant,  in  con- 
sideration thereof,  afterwards,  on  the  day  and  year  aforesaid,  promised 
the  plaintiff  to  pay  the  stud  last-mentioned  sum  of  money  to  him  on  re- 
quest. 

Conclusion  ^n(j  thereupon  the  defendant  afterwards,  on  the  day  and  year  aforesaid. 
by  Reg.  m  consideration  of  the  premises  respectively,  then  promised  to  pay  the 
Gen.  Trin.  said  several  sums  respectively  to  the  plaintiff  on  request ;  Yet  he  hath  dis- 
T.  l  W.  4  regarjed  his  promises^  and  hath  not  paid  any  of  the  said  monies  or  any 

*-  part  thereof,  to  the  -  plaintiff's  damage  of  £ ,  and  thereupon  he  brings 

suit,  &c. 

LuUbitaha      Yov  that  whereas  the  defendant  heretofore,  to  wit,  on,  fcc.  was  indeht- 
on^Trom-  e&  *°  &&  plaintiff  in  divers  goods  and  chattels,  to  wit,  [100  fish,]  of  the 
ies  to  pay    value  of  £10,  for  divers  tolls  or  dues,  due  and  of  right  payable  from  the 
by  chattels  defendant  to  the  plaintiff,  for  and  in  respect  of  the  defendant  having  be- 
"^'         fore  then  used  and  enjoyed,  and  having  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  plaintiff,  had  the  liberty  and  privilege  of 
using  and  enjoying  divers  capstans,  machines,  windlasses,  and  ropes  of 
the  plaintiff,  to  haul,  and  assist  in  the  hauling,  on  the  beach  and  shore  of 
divers  boats  of  the  defendant,  and  of  divers  other  boats  which  the  defend- 
ant had  used,  at  the  request  of  the  defendant,  and  being  so  indebted,  he 
the  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  promised  the  plaintiff  to  pay  him  the  said  goods  and  chat- 
tels when  he  the  said  defendant  should  be  thereunto  afterwards  requested. 
Yet,  &c.  [stating  a  breach  in  the  nonpayment  of  the  goods  and  chattels.] 

lawful  money."    Bat  such  words  are  alto-  (/)  The  subject-matter  of  the  above  form 

gether  immaterial,  and  need  not  be  inserted,  is  trom  0  B.  &  C.  385,  where  it  was  held  thai 

though  usual  to  insert  them  in  the  first  place  indebitatus  assumpsit  would  lie  for   goods 

where  money  is  mentioned.  and  chattels.  The  form  may  be  readily  adapt- 

(e)  See  prescribed  forms,  ante,  33 ;  and  ed  to  other  claims  for  goods.    See  6  B.  &  C. 

see  the  suggestions  for  a  better  form,  post,  385,  as  to  the  use  of  this  count. 
61,  62. 
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INDEX 


TO 


THE  SECOND  AND  THIRD  VOLUMES. 


ABANDONMENT  (see  title  Policy.) 

statement  ot  in  action  on  policy,  207 
ABATEMENT, 
pleas  in, 

privilege  by  an  attorney  of  C.  P.  to  an  action  in  K.  B.  895 
•    affidavit  of  truth  thereof,  902 

by  an  attorney  of  K,  B.  sued  by  latitat,  ib. 
the  like  sued!  by  original,  898 
coverture  of  the  plaintiff,  899 

of  the  defendant,  ib. 
nonjoinder  of  another  joint  contractor,  900 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 
misnomer  of  the  defendant's  Christian  name  in  K.  B.  ib. 
affidavit  of  the  truth  thereof,  902 
the  like  in  the  Common  Pleas,  ib. 
of  defendant's  surname  in  K.  B.  by  bill,  903 
of  plaintiff's  surname  in  K.  B.  by  bill,  ib. 
another  action  depending  for  same  cause  in  E.  B.  ib. 
plea  in  bar  as  to  part  and  abatement  as  to  the  rest,  as  coverture,  dtc.  907 
replications  in, 

to  coverture,  denying  the  fact,  1142 

to  non-joinder,  that  the  contracts  were  made  by  defendant  alone,  ib. 
to  misnomer,  defendant  known  aa  well  by  one  name  as  the  other,  ib. 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1148 
demurrers  to  pleas  in,  1254, 5 
cassetur  billa  vel  breve,  entry  of,  1143 
ABSTRACT, 

declaration  in  assumpsit  for  not  delivering  of,  on  sale  of  estate,  288 
ABUTTALS, 

of  locus  in  quo,  stated  in  a  declaration,  868 
new  assignment,  stating,  1216,  17 
ACCEPTOR  (see  title  Bill  of  Exchange.) 

declaration  by  drawer  of  a  bill  against,  164,  <fcc. 

acceptance  supra  protest,  stated,  169 

acceptance  of  one  part  of  foreign  bill  stated,  170 

case  against,  for  cancelling  acceptance,  673 

assumpsit  by  accommodation  acceptor  for  not  indemnifying,  316 
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ACCOMMODATION, 

assumpsit  by  accommodation  acceptor,  for  not  indemnifying,  316 
assumpsit  by  accommodation  maker  of  a  note,  for  not  indemnifying,  318 
ACCORD  and  SATISFACTION, 

plea  of,  in  assumpsit  or  debt,  delivery  of  a  pipe  of  wine,  924 

delivery  of  a  bond,  925 

account  stated,  and  delivery  of  a  promissory  note,  926 

the  like  of  a  bill  of  exchange,  926 

that  plaintiff*  signed  a  composition  deed,  931 

in  covenant,  1002 

in  case,  1031 

in  trespass,  1062 

in  trespass  dy  one  defendant,  of  accord  and  satisfaction  by  the  other,  after  action 

brought,  ib. 
replication,  denial  of  the  accord  and  satisfaction,  1156 

stating  presentment  and  dishonor  of  bill  given  in  satisfaction,  1157 
ACCOUNT, 

commencement  of  declaration  in,  17, 18 
assumpsit  for  not  rendering,  342,  4,  5 

against  person  employed  to  settle  debt,  345 

against  an  attorney  for  not  accounting  for  monies  received,  383 
action  of,  declaration  in, 

by  one  tenant  in  common  against  his  co-tenant ;  two  counts,  1297 
pleas  in  action  of, 

that  defendant  was  not  bailiff,  1298 

that  he  did  not  receive  more  than  his  just  share,  &c.  1299 

that  defendant  has  fully  accounted,  1300 
ACCOUNT  STATED  (see  also  title  Accord  and  Satisfaction.) 
assumpsit  upon,  in  general,  90 

by  and  against  surviving  partners,  91  to  94 

by  and  against  husband  and  wife,  65  to  94 

by  assignees  of  a  bankrupt,  97  to  101  / 

by  and  against  executors,  101  to  109 

by  and  against  administrators,  109  to  114 
debt  upon,  387 
ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS, 
plea  of,  in  assumpsit,  941 

in  debt,  956 
ACTIONEM  NON  (see  title  Onerari  Non.) 
commencement  of  a  plea  in  general,  906 

the  like  where  the  matter  of  defense  arose  after  action  brought,  906 

of  a  rejoinder,  1219 
ADJUSTMENT, 

statement  of  in  declaration  on  a  policy,  208 
ADMINISTRATION,  LETTERS  OF  (see  title  Administrators.) 
statement  of  grant  of,  in  general,  in  assumpsit,  35,  110 

the  like  with  the  will  annexed,  111,  113 

in  debt  on  bond,  466 

in  trover,  840 
profert  of9  36 

oyer  of,  and  nc  unques  administrator  pleaded,  942 
ADMINISTRATORS  (and  see  also  tide  Executors. 

beginning  of  a  declaration  against  an  administrator  in  K.  B,  34 
do.  against  an  administrator  in  C.  P.  35 
do.  by  an  administrator  de  bonis  nan,  with  will  annexed,  ib. 
do.  by  an  administrator  de  minore  atate,  ib. 

do.  by  an  administrator,  limited  until  the  original  will  or  copy  thereof  be  brought 
into  the  Archbishop's  Court,  ib. 
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ADMINISTRATORS— (continued. ) 
profert  by,  35 

profert  by,  with  will  annexed,  36 
assumpsit 

by,  on  promises  to  intestate,  100 
on  promises  to  plaintiff  as  administrator  110,  dec. 
breach  of,  and  statement  of  grant  of  administration,  1H) 
by  administrator  durante,  minor e,  at  ate,  ib. 
a  surviving  administrator,  111 
an  administrator  de  bonis  non,  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
the  like  where  she  became  administratrix  after  marriage,  ib.     - 
the  like  against  drawer,  166 

on  a  note  indorsed  by  administrator  of  payee  of  bill  against  acceptor,  165 
against,  on  promises  by  intestate,  112 
an  administrator  durante,  minore,  atate,  &c.  113 
on  promises  by  defendant  as  administrator,  ib. 
a  surviving  administrator,  ib. 
an  administrator  de  bonis  35,  113 
husband,  and  wife  administratrix,  before  marriage,  114 
the  like  where  she  became  administratrix  after  marriage,  ib. 
on  promissory  note  against  administrator  of  acceptor,  167 
debt  by  an  administrator  of  obligee,  466 

against  ditto,  468 
trover  by,  840 
pleas  to  action  by  and  against  (see  title  e&ecutors.) 
plea  of  non  assumpsit,  941 
plea  of  ne  unques  administrator,  942 
the  like  after  craving  oyer  of  letters  of  administration,  ib. 
the  like  of  plaintiff*  ne  unques  administrator,  942 
plene  administravit,  &c.  944 
plea  of  retainer,  946 

plea  to  action  by,  that  administration  void,  1040,  41 
replication  that  it  was  not,  1187 
ADULTERY  (see  title  Criminal  Conversation.) 
ADVERTISEMENTS, 
assumpsit  for,  86 

assumpsit  on,  to  reward  the  discovery  of  a  felon,  258 
AFFIDAVIT, 

to  hold  to  bail  in  common  cases,  and  notes  thereon,  5 
of  truth  of  plea  of  privilege,  897 
of  truth  of  plea  of  misnomer,  902 

of  truth  of  pleas  pleaded  puis  darrien  continuance,  1241,  1245 
in  action  for  escape,  that  it  was  without  defendant's  knowledge,  959 
oath  administered  to  grand  assize  on  writ  of  right,  1381 
of  service  of  writ  of  partition,  1391 
AGENT  (see  also  titles  Bailee.    Broker.     Factor.) 
declaration  on  a  note  made  by,  1 17 
on  a  bill  drawn  by,  150 
on  a  policy,  made  by,  179,  180 
assumpsit  by, 

for  commission,  78 
on  a  policy,  178 
against, 
for  not  accounting,  342 

against  agent  for  not  accounting  for  goods  consigned  at  different  times  for 
sale,  344 
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AGENT— (continued. ) 

against — {continued. ) 
for  selling  on  credit,  345,  349 
for  not  selling  for  ready  money,  346 
for  not  obtaining  a  good  bill,  346 
for  not  using  due  care  in  sate  of  goods,  347 
on  promise  to  be  responsible  on  del  credere  commission,  348 
for  selling  on  credit  to  person  who  became  insolvent,  ib. 
for  not  accounting  for  produce  of  bill  defendant  had  to  get  discounted,  350 
casea  gainst,  for  misconducting  a  distress,  669 

case  for  misrepresenting  the  character  of,  whom  plaintiff  was  about  to  employ,  705 
AGISTMENT  of  CATTLE, 
assumpsit  for,  59 

horse-meat  and  stabling,  6zc   ib, 
eatage  of  grass,  75 
corn,  esc.  sold,  57 
AGREEMENT  (see  titles  Assumpsit.     Covenant.) 

declaration  in  assumpsit  upon,  stating  it  formally,  296,  230,  1 
statement  of  mutual  promises,  229 
AID  PRAYER, 

in  writ  of  right,  1365 

plea  praying  in  aid,  the  remainder-man,  ib.  1366 
demurrer  for  pleading  it  after  general  imparlance,  1368 
ALIEN  ENEMY, 

pleas  of,  in  assumpsit,  910,  11 

replication  to  plea  of,  that  defendant  has  license  to  reside  here,  1148 
AMENDS, 

pleas  of  tender  of,  by  officers  of  excise  or  customs,  1063 
plea  of  tender  of,  by  justice  of  peace,  under  24  Geo,  2.  c.  44.  s.  2. — 1065 
plea  of  deolaimer  and  tender  of,  1066 
replication  denying  sufficiency  of  tender*  1201 
ANCIENT  LIGHTS, 

declarations  in  case  for  obstructing  of,  763,  770* 
plea  justifying  pulling  down  a  wall  because  it  obstructed,  1130 
ANIMALS, 

case  for  keeping  mischevious,  &c.  dogs,  496,  598 
ANNUITY, 

commencement  of  declaration  in,  13 

against  an  attorney  for  taking  defective  security  from  grantor,  381 
ANNUITY  BONDS  and  DEEDS, 

declarations  in  debt  on  an  annuity  bond,  stating  condition  and  breach,  442 

on  annuity  deed,  for  arrears,  433 
plea  to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled,  975 
no  proper  memorial  enrolled,  containing  names  of  witnesses,  &c.  975  a 
no  memorial  duly  enrolled,  &c.  975  a 
payment  of  annuity,  976 
APOTHECARY, 

declaration  in  assumpsit  by,  for  attendance,  by  medicine,  &c.  83 
APPEARANCE  (see  title  Defense.) 

of  defendant  stated  in  pleading,  892,  4,  5,  906 
APPRAISER, 

assumpsit  by,  for  his  services,  81 
APPRAISEMENT, 

stated  in  the  declaration,  801,  5,  7, 
APPRENTICE  and  APPRENTICE  DEED, 

against  father  of  apprentice  for  neglect  of  duty  of  apprentice,  517 
covenant  by  apprentice  on  indenture,  519 
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APPRENTICE— (con/tnu^.) 

bj  apprentice  against  executor  of  master,  522 

ease  for  enticing  away,  or  harboring  of  apprentice,  645,  6 

pleas  in  action  on,  that  defendant  provided  board,  1004 

that  plaintiff  absented  himself,  1003,  5 
that  defendant  did  not  discharge  him,  1006 
ARBITRAMENT  (see  title  Award.) 
ARREST  (see  title  Escape.) 

statemeoj  of,  lic-der  a  capias  ad  satisfaciendum,  418,  1090 
under  a  latitat,  or  other  mesne  process,  417,  1066,  9 
case  against  the  sheriff*  for  not  arresting,  having  an  opportunity,  740 
case  for  malicious  arrest,  600,  (see  title  Malicious  Prosecution.) 
trespass  for  false  imprisonment,  857 
ARREST  and  DETAINMENT  (see  title  foUcjes  of  Insurance.) 
ARTICLES  of  AGREEMENT  (see  title  Agreement.) 

covenant  on  partnership  articles,  524 
ARTICLES  of  PEACE,  .  ; 

case  for  a  maliciously  exhibiting  them  against  plaintiff,  612 
ASSAULT  and  BATTERY  (see  title  Trespass.) 
ASSENT, 

by  an  executor  to  a  bequest  pleaded,  591,  2 
ASSETS  (see  titles  Devisee.    Executor.    Heir.) 
ASSIGNEE  (see  also  titles  Assignment.  .  Bankrupt.] 
of  a  bankrupt/ 

commencement  of  declaration  by  an  assignee  in  K.  B.  33 
do.  in  C.  P.  ib. 

do*  by  one  partner  and  assignee  of  another,  ib. 

do.  by  assignees  of  two  or  more  bankrupts  under  several  commissions,  ib* 
assumpsit  by,  .  «  . 

on  promises  to  bankrupt,  97 
on  promises  to  the  assignees,  99 
Jhe  like  on  causes  of  action  after  the  bankruptcy,  10(L 
by  a  surviving  assignee,  ib. 

by  a  solvent  partner,  and  the  assignee  of  tlje  other,  101 
on  note  payable  to  bankrupt,  137 
of  indorsee  against  acceptor,  165 

against  drawer  where  bill  dishonored  after  bankruptcy,  ib> 
on  a  Scotch  decree,  245 
trover  by*  837 
of  an  insolvent  debtos,  commencement  of  declaration  by,  33 

the  like  by,  after,  the  removal  of  the.  first  assignee,  rbv 
conclusion  of  declaration  by,  ib. 
the  like  in" C.  Rib. 

declaration  by,  en  promises  to  insolvent,  101 
declaration  by,  on  promises  to  assignee,  ib* 
trover  by,  838   . 
of  a  freighter,  declaration  against  him,  for  damage  m  detaining  ship,  &c.  220 
by  assignee,  &c.  of  lessor  against  lessee,  552  bt  564 
by  lessor  against  assignee  of  lessee  for  rent,  552  b. 
by  lessor  against  assignee  of  lessee  for  not  repairing,  &c.  552  c* 
estate  by  assignment,  stated,  564,  575 

plea,  dec.  of  set-off  to  action  by  assignees  of  bankrupt*,  933  b. 
plea  that  party  was  not  a  bankrupt,  1028 

in  detinue,  that  assignees  were  not  possessed,  1.029 
in  trespass,  of  justification  under  bankrupt  acts\  106J4 
ASSIGNMENTS  (see  also  title  Pledge.) 
of  bail  bond  pleaded,  449 

Vol.'  m.  51 
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ASSIGNMENTS—  (conrtnu^. ) 
of  lease, 

to  defendant,  and  his  entry,  554,  564 
to  plaintiff,  564,  575 
plea  of,  by  lessee,  to  debt  on  lease,  993 
plea  of,  by  assignee  of  lease  before  rent  became  due,  994 
replication  thereto,  1181' 

plea  of,  detinue,  that  lessee  assigned  lease  to  another  who  assigned  to  de- 
fendant, 1026 
of  interest  in  a  patent,  765 
ASSUMPSIT, 

praecipe  in,  7 

declarations  in — (For  particulars,  see  Analytical  Table,  and  Title  "  Declara- 
tion" and  the  respective  heads.) 
forms  of,  12,  17,  22,  (see  title  Declaration.) 

I.   COMMON   COUNTS. 

General  Forms.  . 
the  indebitatus  assumpsit  count,  38 
the  quantum  meruit  count,  37 
the  quantum  valebant  count,  38 

indebitatus  assumpsit,  on  promise  to  pay  by  chattels,  ib. 
i.  Respecting  Real  Property,  for 
a  freehold  estate  sold  and  conveyed,  39 
a  copyhold  estate  surrendered,  ib. 
a  leasehold  estate  sold  and  assigned,  ib. 
a  good -will  of  business,  40 

a  good-will  of  a  public-house,  and  plaintiff's  business  therein,  ib. 
fixtures  by  out-going  against  ip-coming  tenant,  40 
the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  id. 
the  use  and  occupation  of  a  fishery,  42 
the  use  of  a  way,  ib*. 

the  use  and  occupation  of  a  pew  in  a  churth,  43 
the  use  of  seat  in  house  to  view  a  public  procession,  ib. 
'  the  use  of  a  tennis  court,  balls  and  recket,  44 
the  use,  occupation,  and  profits  of  an  inn,  ib. ' 
double  rent  on  11  Geo.  2.  c.  1$.  s.  18,  45 
the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 
the  use  of  premises  and  praedial  tithes,  46 
the  use  of  lands,  with  right  to  take  tithes,  ib. 
the  use  and  occupation  of  unfurnished  lodgings,  47  * 
the  use  and  occupation  of  furnished  lodgings,  ib. 
board  and  lodging,  48 
ware-house  room  of  goods,  ib. 
the  standing  of  a  carriage,  49 
the  moorage  of  ships,  ib.  - 
fines  on  admission  to  a  copyhold,  ib. 
tolls  on  loaded  carriages  passing  over  a  bridge,  50 
tolls  on  goods  weighed  in  plaintiff's  beam,  ib. 
tolls  on  live  cattle  brought  to  a  market  and  sold  there,  51 
second  count  for  same  tolls,  ib.  '        • 

tolls  due  for  passing  through  a  turnpike-gate  ib. 
second  count  thereon,  52 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  53 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  on  a  road  act,  ib. 
at  the  suit  of  treasurer  of  company  for  canal  calls,  ib. 
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ASSUMPSIT—  (continued.) 

u  common  counts — (continued.) 
contribution  to  a  party  wall,.  54 
ii.  Respecting  Personal  Property,  for 

•goods  sold  and  delivered  to  the  defendant,  55 
goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
goods  bargained  and  sold  to  defendant  generally,  56 
a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  57 
necessaries  found  and  provided  for  defendant,  59 
necessaries  found  and  provided  for  third  persons,  ib. 
horse-meat  and  stabling,  ib. 
agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  dzc.  or  of  sh^ps,  furniture,  dec.  60 
covering  of  mares,  iS. 
bulling  cows,  61 

freight,  primage,  and  average,  ib. 
general  .average,  62 
the  like  in  another  form,  ib. 
the  tonnage  of  goods,  dec.  63  , 

a  passage  on  "board  a  ship,  &o»  ib. 
demurrage,  64 
lighterage,  ib. 

lighterage,  wharfage,  and  warehouse  room,  65 
in.  Respecting  Personal  Services,  for 
wages  as  an  hired  servant,  65 
wages  as  a  sailor,  against  the  captain  or  owner,  66 
short  allowance  money  by  a  Seaman*  ib*. 
wages  as  a  ship's  steward  or  .mate,  against  the  captain,  ib. 
wages  as  captain  qgainst  the  owner,  67 

prize  money,  wages,  d?c.  by  a  quarter-master,  against  owner,  ib. 
*  salary  as  a  quarter-master  of  a  cor)>s  of  troops,  ib. 
pilotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  69 
the  like  for  procuring  a  bankrupt's  certificate,  ib., 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ik 
as  a  witness,  ib. 

work  and  labor,  and  materials,  74 
work  with  horses  and  carriages,  or  with  lighters,  76  a. 
the  carriage  of  goods  by  land,  77 
work,  journeys,  and  attendance,  ib. 

work  as  an  agent  generally,  and  for  commission,  78  , 

work  as  a  factor  or  agent  in  selling  goods,  ib.  . 
as  an  insurance  broker,-  79 
premiums  of  insurance,  80 
as  a  surveyor,  ib. 
as  an  auctioneer  and  appraiser,  81 
as  an  accountant,  ib. 

as  a  schoolmaster,  and  for  books  and  board  tuol  lodging,  ib. 
the  like  for  entrance  money,  82  , , 

as  a  surgeon,  d&c.  and  for  medicines  and  inoculating  child,  83 
as  a  surgeon,  apothecary,  and  man-midwife,  84 
as  a  nurse,  ib. 

as  an  undertaker  of  funerals,  85 
as  a  curate,  86 
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ASSUMPSIT—  (continued.) 

i.  common  counts — (continued.) 

iv.  Respecting  Personal  Services,  for — (continued.) 

composing  paragraphs  for  newspapers,  ib. 

work  and  labor  in  booking,  receiving,  and  keeping  passengers  and  parcels,  and 
the  use  of  a  shop,  ib. 
iv.  Respecting  Monies,  for 

money  lent,  87 

money  paid,  87 

money  had  and  received,  ib. 

interest,  88 

work,  goods  sold,  and  on  the  money  counts  in  one*  count,  89 

on  award  made  by  an  arbitrator,  ib. 
.     ditto,  on  umpirage,  90 

on  an  account  stated,  ib. 

common  .breach,  ib. 
v.  Relating  to  character  in  which  Plaintiff  sues,  or  Defendant  u  sued. 

by  a  surviving  partner,  on  promises  to  both  partners,  91 

on  promises  to  surviving  partner  to  pay  debts  due  before  death,  92 

counts  on  promise  for  work,  &c.  by  plaintiff  only,  98- 

against  a  surviving  partner,  for  goods  sold,  &c.  94 

counts  on  promises  by  defendant  after  death  of  partner,  ib. 

by  husband  and  wife  for  work,  &c.  before  marriage  95' 

against  them  for  work  done  for  wife  before  marriage,  96 

by  assignees  of  bankrupt  for  work  before  bankruptcy,  97 

the  like  on  promises  to  the  assignees  after  bankruptcy,  99 

the  like  on  causes  of  action  arising  after  the  bankruptcy,  100 

bv  a  surviving  assignee,  ib. 

by  one  partner  and  assignee  of  another  being  bankrupt,  101 

by  assignee  of  tin  insolvent  debtor  on  promises  to  insolvent,  ib. 

the  like  on  causes  of  action  arising  to  the  assignee  after  the  insolvent  subscribing 
his  petition,  101 

by  executor,  for  work,  &c.  on  promises  to  testator,  101  a. 

counts  on  promise  to  plaintiff  as  executor,  102 

by  a  surviving  executor,  104 

by  husband,  and  wife  executrix,  before  marriage,  105 

by  husband,  and  wife  executrix,  after  marriage,  105 

against  executor,  for  work,  &c.  on  promises  by  testator,  106 

against  executor,  on  promises  by  him  in  that  capacity,  107 

against  a  surviving  executor,  1-08 

against  baron,  and  feme  executrix,  before  marriage,  109 

against  baron,  and  feme  executrix,  after  marriage,  ib. 
v.  Relating  to  Character,  fyc. 

by  an  administrator  durante  minofe  atate,  1 10 

by  a  surviving  administrator,  111 

by  an  administrator  de  bonis  non,  with  will  annexed,  ib. 

by  baron,  and  feme  administratrix,  before  marriage,- 1 12 

by  baron,  and  feme  administratrix,  after  marriage,  ib. 

against  an  administrator,  ib. 

against  an  administrator  durante  minqre  atiate,  &c.  113 

against  a  surviving  administrator,  ib. 

against  an  administratbr  de  bonis  non,  with  will  .annexed,  113 

against  husband,  and  wife  administratrix,  before  marriage,  114 

against  husband,  and  wife  administratrix,  after  marriage,  ib. 

XI.    SPECIAL  COUNTS 

On  Promissory  Notes,  115  to  142,  (see  title  Promissory  Notes.) 
On  Checks  on  Bankers,  143,  (see  title  Checks.) 
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ASSUMPSIT— (continued. ) 

ii.    special  counts — (continued.)  • 

On  Inland  Bills  of  Exchange,  144  to  167,  (see  title  Bills  of  Exchange.) 
On  Foreign  Bills  of  Exchange,  167  to  178,  (see  title  Bills  of  Exchange.) 
On  Policies  of  Insurance,  178  to  211,  (see  title  Policy  of  Insurance.) 
On  Life  Policies,  • 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211 
For  General  Average, 

at  suit  of  owner  of  ship  against  owner  of  goods,  loss  oeeasioaed  fey  anchor  be- 
ing cut  away,  216 

average  loss,  anchor  cut  away,  and  sails  blown  away,  *2 19  ** 

average  loss,  where  ship  bilged  in  port  by  weight  of  cargo,  299 
On  Charter  Parties,  (see  title  Charter  Party) 
On  Wagers,  (see  title  Wagers.) 
On  Feigned  Issues,  (see  title  Feigned  Issue.) 
On  Parol  Awards,  241,  (see  title  Award.) 
On  Foreign  Judgments,  ^(243,  see  title  Judgment.) 
For  Legacies,  245,  (see  title  Legacy,)  *. 

For  Contributions  to  Party  Walls ?  247,  (see  title  Party  Walls'.) 
To  pay  Money  for  Forbearance  to  Defendant,  251,  (see  titte  Fprdearmnee.) 
To  pay  Money  for  Forbearance  to  Third  Person,  252,  (see  title  Forbearance.) 
To  pay  Money  in  Consideration  of  Marriage,  254,  (see  title  Marriage.) 
To  pay  Money,  fyc.for  Services  and  Works,  296,  (see  title  Work  and  Labor.) 
Relating  to  Contracts  of  Sale  of  Goods,  <$• e.  261,  (see  title  Sale.) 
Relating  to  Contracts  of  Exchange,  274,  (see  title  Exchange.) 
Relating  to  Contracts  of  Loan,  275,~(see  title  Loan.)  " 
On  Warranties,  279,  (see  title  Warranty.) 
Relating  to  the  Use,  Sale,  fyc.  of  Lands,  fyc.  287,  (see  Meu'Landlord  and  Tenant. 

Sale.     Vendor  and  Purchaser.) 
On  Guarantees,  314  a,  (see  title  Guarantee.) 
On  Promises  to  Indemnify,  316,  (see  title  Indemnity*) 
On  Promises  to  Marry,  (see  title  Marriage,) 
To  serve  and  employ,  324,  (see  title  Work  and  Labor.) 
To  perform  Works,  330,  (see  title  Works  and  Workmen.) 
Against  Bailees  in  general,  334,  (see  title  Bailees.) 
Against  Agents,  Factors,  fyc.  342,  (see  titles  A  stent.     Auctioneer.) 
Against  Wharfingers,  352,  (see  title   Wharfingers.) 
Against  Farriers,  355,  (see  title  Farrier.) 
Against  Carriers  by  Land,  356,  (see  title  Carriers.) 
Against  Carriers  by  Water,  365,  (see  title  Carriers.) 
Against  Attornies,  271,  (see  title  Attorney.) 
Pleas  in  Bar, 

general  issue,  non  assumpsit,  908 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib. 

plea  that  contracts  were  made  by  defendants  jointly,  die.  ib. 

to  a  declaration  on  a  guarantee,  that  the  person  for  whom  defendant  became 
guarantee  was  a  feme  coven,  909 

plea  confessing  causes  of  action  in  certain  counts,  and  certain  damage  thereby 
sustained,  and  general  issue  to  residue,  ib. 

statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 

to  action  by  indorsee  against  drawer  of  a*  bill,  that  bill  was*  given  to  secure  per* 
formance  of  an  usurious  contract  between  aeceptor  and  thud  person,  909  a* 

infancy  of  defendant,  ib. 

coverture  of  defendant,  ib. 

plaintiff  an  alien  enemy  resident  here,  910 

plaintiff  an  alien  enemy  resident  abroad,  911 
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ASSUMPSIT— (continued. ) 
Pleas  in  Bar — (continued.) 

bankruptcy  and  certificate  of  defendant,  under  6  Geo.  4.  o.  16.  ib. 
the  like  where  certificate  was  obtained  after  commencement  of  suit,  913 
bankruptcy  under  6  Geo.  4.  c.  16.  s.  52 — 916 
the  like,  plaintiff's  election  to  come  in  under  commission,  917 
bankruptcy  of  plaintiff,  9L8 
insolvent  debtors9  act,  919 

plaintiff's  discharge  uudet  insehent  act,  7  Geo.  4.  c.  97 — 921 
•    non  assumpsit  except  to  the  sum  tendered,  and  a  plea  of  tender,  922 
plea  of  set-off  to  the  sum  not  tendered,  923 
accord  and  Satisfaction  .by  delivery  of  a  pipe  of  wine,  924 
the  like  of  a  bond  given  in  satisfaction,  9£5. 
account  stated,  and  delivery  to  defendant's  promissory  note*  926 
that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person,  ib. 
arbitrament  and  award,  927  (         ^  _ 

judgment  recovered  in  K.  S.  or  C.  P.,, 929 .... 
judgment  of  retraxit  in  former  action,  930 
release,  ib.  . 

that  plaintiff  signed  a  composition  deed  for  the  .debt,  931 
mt-*&>  981  to  939 
plea  of  setoff,  931 

general,  issue  and  notice  of  set-off,  932 
plea  of  set-off  to  action  by  executors  or  administrators,  933 
notice  of  set  off  in  action  by  executor  or  administrators,  933 
plea  of  set-off  in  action  against  executors  or  administrators,  933  a. 
notice  of  set-off  in  action  against  executors  or  administrators,  ib. 
plea  of  setoff  in  action- by  assignees  of  bankrupt,  933  b. 
notice  of  set-off  in  action  by  assignees  af  bankrupt**  ib. 
subject-matter  of  set  off, 
on  a  judgment,  934 

on  a  recognizance  in  another  court,  and  on  simple  contract,  935 
for  rent  due  ona  lease,  936  , 

on  a  bond,. 936 

on  a  bill  accepted  by  plaintiff,  937  ' 

on.  a  bill  indorsed  by  plaintiff  to- defendant,  ib. 
on  a  promissory  note  made  by  plaintiff,  938 
on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib. 
use  and  occupation,  ib. 
work  and  labor  and  materials,  939 
goods  sold;  ib. 

money  counts,  interest,  and  account  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  sold  bf  plaintiff's  factor 
as  a  principal,  plaintiff  being  unknown  to  defendant*  and  that  at  the 
time  of  the  contract  the  defendant  had  a  set-off*  against  the  factor,  ib. 
statute  of  limitations, 

non  assumpsit  infra  $e%  annos,  940 
actio  non  accrevit  infra  sex  annos,  941 
by  and  against  executors,  &c. 
general  issue,  that  neither  defendant  or  testator  promised,  941 
defendant  ne  unque*  executor,  ib.  . 

defendant  ne  ungues  administrator,  942 

plaintiff  ne  unqqes  administrator,  after  craving  oyer  of  letters  of  administration,  ib. 
plaintiff  ne  unques  administrator,  as  to  causes  of  action  contained  in  declaration,  ib* 
that  defendant  and  plaintiff  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executors,  943 
plea  to  an  action  against  an  executor,  that  there  were  other  contracting  parties 
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ASSUMPSIT— (continued.) 
Pleas  in  Bar— (continued) 

besides  the  testator,  who  survived  the  testator,  943       -  ' 

pkne  adminisiravil,  ib.  ' 

plene  administravit,  by  executor  of  an  executor,  944 

plens  administravit  prater ',  945 

plea  of  retainer  by  an  executor,  946 

retainer  by  an  execution  on  a  bond,  946 

the  like  on  a  simple  contract  debt,  ib. 

judgment  against  testator,,  outstanding  bonds,  and  judgments  against  defendant,  947 
Replications  in, 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange,  .that  bill  "Vte  indorsed  to 
plaintiff  without  knowledge  of  usury,  andibr  value*-  &cr.  1 146 

denial  of  the  infancy,  ib. 

to  plea  of  infancy,  that  meat,  &c.  were  necessaries,  and  nol.  pros,  to  residue,  ib. 

ratification  after  defendant  came  of  age,  1 14?  '   * 

the  like  in  another  form,  1 148 

to  plea  of  alien  enemy  that  plaintiff  resides  heres  ib.  ■  •  * 

to  bankruptcy,  that  defendant  promised  after  his  bankruptcy,  ib.     ? 

to  plea  under  bankruptcy,  that  plaintiff  elected  to  come  in  under  commission, 
denial  of  such  election,  ib.  .... 

to  plea  of  insolvency,  denying  defendant's*  discharge,  1 149  * 

to  plea  of  insolvency,  admitting'  ptea,  1150 

the  Jike,  that  defendant  promised  after  discharge,  ib.  . 

the  like,  that  debt  contracted  after  discharge,  ib. 

to  pleas  of  tender,  1151 

denial  of  tender,  ib. 

nil  debet  to  plea  of  set-off,,  ib. 

a  writ  issued  out  of  K.  B.,  or  C.  P.  before  tender,  1152 

a  writ  with  continuances,  1163 

a  prior  demand  of  the  debt,  1154  •    •  ' 

a  subsequent  demand,  1155  ' 

similiter,  admission  of  tender,  and  award  of  venire,  1156 

to  plea -of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 

to  plea  of  delivery  of  a  bill  of  excjiange  accepted  by  defendant  in  payment,  stat- 
ing presentment  and  dishonor  thereof,  11 57 
to  plea  of  arbitrament*  denyiqg  the  award,  ib. 
nul  tiel  record,  to  a  plea  of  judgment  in  the  same  court,  ib. 

the  like,  to' a  plea  of  judgment  recovered  in  another  court,  1158  '* 
•      to  plea  of  judgment  recovered,  denying  that  it  was  for  same  causes  of  action,  ib, 

to  plea  of  release,  nan  est  factum,  ib. 

to  plea  of  rele'ase,  that  it  was  obtained  by  fraud,  ib. 

to  plea  of  set-off,  nil  debet,  ib.  '  • 

to  set-off  on  recognizance,  &e.  nul  del  record  and  nii  llebet,  ib. 

statute  of  limitations  to  a  pleaof  set-off,  1159 

to  plea  Court  of  Concience,  Act,  defendant  indebted  more  than  40s.  ib. 

to  plea  of  statute  of  -  limitations,  that  defendant  tfid  undertake,  dec.  1160 

that  cause  of  action  did  accrue,  dec.  ib. 

a  writ  sued  out  within  six  years,  1 161 

that  plaintiff  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 

the  like  in  another  form  1162 

that  defendant  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 

replication  in  action  by  executors  to  &  plea  of  statute  of  limitations,'  that  testator 
commenced  an  action  within  six  years,  which  abated  by  death1,  and  that  with- 
in a  year  after  the  present  action  was  commenced  by  plaintiff  as  executor,  1 169 

other  replications  to  statute  of  limitations,  1 162  q. 

to  pleas  by  and  against  executors,  1168 
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Replications  in-— <( continued.) 

that  defendant  k  executor,  ib. 

to  plene  administravit,  that  defendant  had  assets,  ib. 

replication  and  award  of  inquiry  where  only  plea  of  pttne  adminisiravil  is  plead- 
ed, ib. 

to  plea  of  plene  administravit  by  executor  of  executor,  1164 

the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1 165 

that  defendant  had  assets  at  the  time  he  had  notice  of  writ,  ib. 

that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's  hands,  ib. 

that  judgments  recovered  against  executor,  were  obtained  by  fraud,  1166 

judgments  fraudulently  confessed  for  more  than  was  due,  1167 

to  bond  outstanding*  that  it  is.  fraudulently  kept  on  foot,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void  for  fraud 
1168 

to  plene  administravit,  prayer  of"  judgment  of  assets  quando  acciderint,  ib. 

the  like  with  award  of  inquiry,  where  general^ issue  was  not  pleaded,  1169 

replication  to  plea  of  plpne  4tdmin%sUravit  prater^  praying  judgment  as  to  the 
«£10y  and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 

REJOINDERS   IN, 

to  replication,  ante,  1146,  that  at  time  plaintiffs  discounted  bill,  they  knew  of 
the  usury  mentioned  in  the  plea,  1220 

to  replication  to  plea  of  insolvency,  that  debt  contracted  before  discharge,  ib. 

denial  that  the  goods,  <fec.  were  necessaries,  ib. 

denial  of  defendant's  confirming. the  promises,  1221 

to  replication  of  latitat  before  tender,  that  plaintiff  had  no  cause  of  action  at 
time  of  issuing  writ,  ib. 

to  like,  stating  time  when  writ  was  really  issued,  an/1  tender  before  that  time,  ib. 

the  like  of  process  out  of  the  Exchequer,  1222 

to  replication  to  plea  of  tender  of  prior  demand,  no  such  demand,  1223 

to  replication  of  subsequent  demand,  no  such  demand,  ib. 

to  a  replication  of  payment  to  plea  of  set-off  to  a  judgment  recovered  denying 
payment,  ib. 

that  felease  was  obtained  flurry,  ib. 

that  action  did  .not  accrue  within  six  years  of  issuing- writ,  ib, 

to  replication  of  a  latitat  showing  time  when  it  was  issued,  and  non  asmmpdt 
infra  sex  annas  of  that  time,  1224 

denying  record  of  writ,  ib. 

traverse  of  the  intent  of  issuing  the  writ,  ib. 

to  replication  that  defendant  was  beyond  sea,  &&  that  plaintiff  did  not  exhibit 
his  bill  within  six  years  of  defendant's  first  return,  ib. 

to  replication  to  plea  of  statute  of  limitations  in  an  action  by  executors,  of  the 
action  being  brought  in  a  recent  time  after  testator's  death,  that  the  defend- 
ant did  not  appear,  nor  did  testator  declare  in  former  suit,  1225 

to  replication  that  assets  had  come  to  hand  since  exhibiting  bill  denying  the  fact,  ib. 

to  replication  that  the  judgments  against  defendants  were  obtained  by  fraud, 
denying  fraud,  ib. 

SuR-REJOfNDERS   IN, 

common  form  of,  1235 

that  debt  contracted  before  defendant  discharged  under  insolvent  act,  1234 
Rebutter  and  Surrebutter  in,  1236 
Pleas,  czc.  to  New  Assignment  in,  1237 
Pleas,  &c.  Puis  Darrein  Continuance,  1238,  &c,  (see  title*  Puis  Darrein  Com' 

tinvance.)  .       ,      . 

Demurrers  in,  1246,  see  title  Demurrers,) 
Joinder  in  Demurrer,  1267 

payee  against  drawer,  on  default  of  payment,  ibv 
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ASSURANCE,  POLICIES  OF  (see  title  Policies  of  Insurance.) 

ATTAINDER  (see  tkle  Outlawry.) 

ATTORNEY, 

assumpsit  by,  for  fees,  &c.  for  every  description  of  business  and  journeys,  dec.  68 
. .  for  procuring  defendant's  discharge  as  an  insolvent,  69 
against,  for  negligently  conducting  cause  to  trial  without  evidence,  371 
general  count,  for  improperly  conducting  an  action,  whereby  plaintiff 

did  not  recover  in  it,  974 
for  not  obtaining  judgment  so  soon  as  he  ought  to  have  done  it,  ib. 
general  count,    for  improperly  conducting  a  defense  to  an  action, 

whereby  defendant  failed  in  it,  377 
for  not  putting  in  bail  whereby  his  client  had  to  pay  debt,  974  a. 
for  not  putting  in  sufficient  plea  to  an  action1,  375 
for  not  appearing,  and  for  suffering  judgment,  376 
for  not  giving  nqte.  to  prisoner,  whereby  he  was  discharged,  978 
for  not  examining  title  to  estate  his  client  bought,  979 
for  taking  defective  security  from  grantor  of  annuity,  961 
general  count,  for  negligence  in  investigating  security,  983 
.  for  not  accounting  for  monies  received,  defendant  being  employed  to 
settle  a  debt,  ib. 
case  by,  for  a  libel  on  him,  629,  641  * 

case  against,  for  not  releasing  plaintiff  out  of  custody  after  his  paying  debt  and 

costs,' dec.  606 
case  against,  for  negligently  conducting  a  cause  to  trial  withdut  proper  evidence, 

669 
general  count  Jot  improperly  conducting  an  action,  669  a. 
tor  not  causing  a  sufficient  .Jrtle  to  an  estate  bought  by  plaintiff  to  be 

conveyed  to  him  per  quod  he  could  not  re-sell  it,  669  a. 
general  count,  for  negligence  in  investigating  title,  669  b. 
pleas  by,  in  abatement,  (see  title  Abatement)  895,  897 
ATTORNEY  GENERAL, 

information  by,  for  running  foul  of  king's  ships,  713 
AUCTION, 

assumpsit  for  not  completing  purchase  of  an  estate  at,  291 
for  not  taking  away  goodq  sold  at,  365 
*  _  the  like  where  there  has  been  a  re-sale,  267 

AUCTIONEER  (see  title  Agent.) 

assumpsit  by,  for  his  services,  &c.  81 
AUDITORS  (see  tittle  Account,  Action  of.) 
AUTER  ACTION  PENDENT, 
plea  of,  in  abatement,  909 

in  bar  to  a  penal  action,  996 
AVERAGE, 

average  losses  stated,  200  to  208,  (see  title  Policies  of  Insurance.*) 
indebitatus  assumpsit  for,  61, 2 

assumpsit  special  for,  by  owner  of  ship  where  anchor  cut  away,  &c.  216 
the  like  where  ship  entangled  with  shore,  &c.  219 
where  ship  damaged  by  storms  was  laid  on  beach  and  bilged,  220 
AVOWRIES  (see  titles  Cognizance.    Replevin.) 
hi  general, 
non  cepit,  1042  . 
commencement  of  an  avowry,  ib. 
commencement  of  a  cognizance,  ib. 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043 
commencement  of  «  second  avowry  or  cognizance,  ib. 
conclusion  of  an  avowry  or  cognizance,  ib. 

Vol.  m.  62 
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plea  in  bar,  property  in  defendant  or  a -stranger,  1044 

the  like  in  another  form,  ib. 

cepit  in  alio  loco,  wfth  avowry  for  return,  1045 

that  defendannt  took  the  cattle  damage-feasant  in  another  close,  1046 
For  Rent) 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19.  a.  22. — 1047 

the  like  in  a  more  general  form,  1048 

avowry  where  a  part  of  the  rent  has  been  satisfied,  ib. 
i  the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050 

the  like  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  1051 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib. 

avowry  under  distress  for  rent  on  common  appurtenant,  1052 

avowry  where  goods  fraudulently  removed,  1053 

avowry  for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given  by  him, 
on  11  Geo.  2.  c.  19.— 1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  o.  37.— 1055 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

cognizance  by  him  as  bailiff  of  other  tenant,  1057 
For  Poor's  Rate, 

avowry  for,  1057 
For  Damage  Feasant. 

avowry  by  a  freeholder,  under  a  distress  damage-feasant,  1056 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib. 

avowry  for  a  distress  damage-feasant  by  a  commoner,  1059 

prescriptive  right  of  common,  1060 
AWARDS  and  ARBITRATION, 

statement  of  making  of,  after  time  enlarged,  928 

indebitatus  assumpsit  on,  89 

do.  on  an  umpirage,  90 

assumpsit  on  parol  submission,  241 

debt  on,  where  submission  by  a  bond,  395 

debt  on  award  under  judge's  order,  398 

pleas  in  debt  on, 

no  award  made,  977 

stating  award  and  plaintiff's  nonperformance  of  condition  precedent,  ib. 

other  pleas,  978 

replications  stating  award  and  breaches,  1176  « 

rejoinder  no  such  award,  1226 

plea  of  arbitrament  and  award  in  assumpsit,  927 

plea  of,  in  trespass,  1062 

replication  thereto  denying  award,  1157 
AWARD  of  VENIRE, 

form  of,  1156 


BAIL, 

pleadings  by  and  against  (see  title  Recognizance,) 
against  attorney  for  not  putting  in,  whereby  sheriff  fixed,  374 

case  against  justice  for  refusing  to  take,  825  I 

the  like  against  a  sheriff,  on  23  Hen.  6.  o,  9.— 821 
the  like  in  debt  on  that  act,  509 

at  the  suit  of  bail  to  the  sheriff  for  not  indemnifying,  319 

against  the  sheriff  for  taking  insufficient  bail  in  replevin,  754  ! 

case  against  marshal  for  escape,  whexe  defendant  gurrendered  m  discharge  of        J 

bail,  743  { 
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replication  to  plea  of  estoppel  of,  defendant  having  put  in  bail  in  wrong  name, 
1143 
BAIL  BONDS  (see  title  Recognizances.) 
declarations  on 

debt  by  assignee  of  sheriff  when  first  suit  was  by  bill,  445 

the  like  in  C'  P.  against  principal  or  bail,  451 
case  for  sot' assigning  of,  755 
pleas  in  debt  upon 

no  process  against  principal,  979 

no  such  writ  of  latitat  issued,  ib. 

no  affidavit  filed,  ib, 

debt  levied  against  principal,  980 

ease  and  favor,  981 

comperuit  and  diem,  982 

other  pleas,  ib. 
replication,  denying  the  ease  and  favor,  &c.  1 177 
BAILEES  ald  BAILMENT  (see  also  title  Account.) 
assumpsit  against,  333 

bailee  without  reward,  for  not  taking  care  of  goods,  334 

for  not  returning  casks,  or  paying  for  them,  335 

a  pawn-broker  for  losing  a  pledge,  336 

hirer  of  a  horse  for  immoderate  riding,  &c.  337 

the  hirer  of  household  furniture,  339 

watchmaker,  for  loss  of  watch  delivered  him  to  repair,  340 

count  against  bailee  for  negligence,  342 

a  wharfinger  for  loss  of  goods,  &c.  352 

a  farrier  for  badly  shoeing  plaintiff's  horse,  355 

carriers  by  land,  356  to  365  (see  title  Carriers.) 

carriers  by  water,  365  to  371  (see  title  Carriers.) 

attorneys,  371  to  383  (see  title  Attorney.) 

agents,  auctioneers,  factors,  &c.  343  to  351  (see  the  respective  titles.) 
case  against 

bailee  for  negligence,' stating  purpose  of  bailment,  669/. 

bailee,  without  reward,  for  not  taking  care  of,  and  re-delivering  on  re- 
quest, '670 

general  count  against  bailee  for  negligence,  671 

bailee  of  lease,  for  pawning  it,  671 

miller,  for  mixing  corn,  672 

acceptor  of  bill  for  cancelling  his  acceptance*  678 

for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674 

coal-meter  for  not  properly  measuring  coals,  whereby  plaintiff  paid  for 
more  than  he  had,  676 

for  putting  plaintiff's  mare,  taken  damage  feasant,  into  defendant's  farm 
yard,  where  it  was  gored,  378 

carriers  by  land,  651  to  654  (see  title  Carriers.) 
by  water,  656  to  665  (see  title  Carriers.) 

inn-keepers,  667,  8  (see  title  Inn-keeper.) 
BAILIFF  (see  titles  Cognizance.  Distress.  Servant.) 
assumpsit  by,  for  fees,  70 

case  against,  for  negligence  under  a  distress,  669  c.  ♦ 

case  against  sheriff's  bailiff,  lor  extortion  827, 
traverse  of  defendant's  being  bailiff,  1190, 
BANK  NOTE, 

trover  for,  835 

declaration  by  bearer  of  country  bank  note,  130 

assumpsit  on  warranty  of,  286, 
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BANKRUPT  and  BANKRUPTCY  (see  title  Assignees.) 

feigned  issue  to  try,  235,  289 

case  for  libel  charging  plaintiff,  an  attorney,  with  misconducting  a  commission, 
629 

pleas  in  trespass  justifying  under  commission  of,  1062 

plea  of  defendant's  bankruptcy  in  assumpsit,  911 

the  like  when  certificate  obtained  after  suit  commenced,  918 

the  like  to  action  on  a  bill  that  the  holders  of  it  proved,  and  that  plaintiff  enti- 
tled to  benefit  of  their  proof,  916 

the  like,  plaintiff's  election  to  come  in  under  commission,  917 

plea  of  bankruptcy  of  plaintiff  pending  the  suit,  918 

plea  of  defendant's  bankruptcy  in  debt  on  simple  contract,  956 
plaintiff's  bankruptcy  to  debt  on  bond,  970 

the  like  in  covenant,  1021 

the  like  in  covenant  on  a  lease  that  defendant's  assignees  accepted  it,  1019 

plea  in  detinue  at  the  suit  of  assignees,  denying  bankruptcy,  <Scc  1028 

plea  puis  darrein  continuance  of  defendant's  bankruptcy,  1248 

replications  in  assumpsit,  - 

promise  of  defendant  after  bankruptcy,  1148 
denial  of  plaintiff's  election  to  come  in  under  conunission,  ib. 
BARGAIN  and  SALE  (see  title  Sale.) 

inrolled,  pleaded,  576 
BARON  and  FUME  (see  title  Husband  and  Wife.) 
BARRATRY, 

losses  by,  stated,  198  to  200,  (see  title  Policy  of  Insurance.) 
BASTARDY  BONDS, 

declaration  on,  by  succeeding  overseers,  441 

plea  in  action  on,  non  damnificatw^  988 
removal  to  another  parish,  984 

replication,  1177 

rejoinder,  1226 
BEQUEST, 

of  chattel,  real  or  personal  property,  how  pleaded,  591,  2 
BILL  op  EXCHANGE, 

Assumpsit  on  Inland  Bittx, 

drawer  against  acceptor  on  general  acceptance,  144 

the  like  on  bill  with  a  wrong  date,  145 

by  drawer  of  bill  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particular  place,  ib. 

on  bill  returned  to  and  taken  up  by  a  drawer,  147 

on  acceptance  varying  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor,  on  general  acceptance,  ibi 

by  payee  of  bill  drawn  by  firm,  150 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  particular  place,  ilx 

the  like  in  another  form,  152 

indorsee  against  acceptor,  on  a  general  acceptance,  ib. 

indorsee  against  acceptor,  where  bill  payable  at  bankers,  &c.  153 

short  indorsements,  154 

indorsement  by  a  firm,  ib. 

Indorsement  by  agent,    155 

by  holder  of  bill  payable  to  order  of  fictitious  payee  against  drawer,  &e, 

indorsee  of  executor  or  administrator,  157 

partial  indorsement,  ib. 

payee  against  drawer,  on  default  of  acceptance,  ib. 

the  like  where  no  effects  m  drawee's  hands,  157 
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BELL  of  EXCHANGE— (continued.) 

payee  against  drawer,  on  default  of  payment,  where  bill  payable  at  particular 

place,  158 
payee  against  drawer,  on  default  of  payment,  where  no  effects,  159 
payee  against  drawer -or  indorser,  when  drawee  not  found,  160 
by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with  present- 
ment, ib. 
indoisee  against  drawer,  stating  protest,  161 
against  drawer,  or  indorser,  on  default  of  acceptance,  ib. 
indorsee  against  drawer,  on  default  of  acceptance  where  no  effects,  ib*. 
indorsee  against  drawer,  or  indorser  on  default  of  payment  generally,  182 
the  like  on  default  of  payment  at  particular  place,  182 
indorsee  against  drawer  on  default  of  payment  where  no  effects,  ib. 
by  baron  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib.   • 
by  baron  and  feme  against  drawer  or  indorser,  where  bill  became  <du*  after 

marriage,  ib. 
by  husband  alone,  where  he  married  before  the  bill  became  due,  168 
against  baron  and  feme,  on  bill  accepted  by  her  while  sole,  ib. 
by  surviving  payee  or  indorsee  against  acceptor,  ib.  s 

by  surviving  partners,  ozc.  against  drawer  or  indorser,  where  bill  became  due 

after  death  of  partner,  164 
against  surviving  acceptor,  ib. 

against  surviving  drawer,  esc.  where  bill  disbelieved  in  Hfe-time  of  deceased,  ib. 
against  surviving  drawer  or  indorser,  where  bill  dishonored  after  death,  ib. 
by  assignees  of  bankrupt  indorsee  against  acceptor,  16& 
by  assignees  against  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 
by  executor  or  administrator  of  payee,  dec.  against  acceptor,  ib. 
by  executor,  &c.  of  payee*  &c.  against  drawer,  where  bill  due  after  death,  106 
by  executor,  dec.  on  promise  to  him  against  aoceptor,  where  bill  due  above  six 

years,  ib. 
against  executor  or  administrator  of  acceptor,  167 
On  Foreign  Bilk  of  Exchange,  167  to  178 
drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167 
the  like  in  another  form,  stating  motefally  the  dnretion  of  usances,  169 
drawer  agaidet  acceptor,  where  bill  paid  supra  pretest  by  third  person,  ib. 
by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  accepted,  the 

other  indorsed,  170 
special  indorsement  in  full  of  one  part  of  bill  stating  time  and  place,  171 
payee  of  indorsee  against  drawer,  dte.  on  refusal  to  accept,  172 
second  indorsee  against  first  indorser  of  bill  protested  for  non-acceptance,  174 
payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay,  173 
payee  against  drawer  on  bill,  protested  both  fbr  nen-atceptance  and  non-pay- 
ment, 125 
by  indorsee  against  acceptor  supra'proiest?  176 
the  like  by  indorsee  in  another  form,  ib. 

by  drawee  who  accented  snpra  protest  for  non-acceptance  for  honor  of  second 
indoner  against  first  indorser,  177    • 
DeU  an* 
by  drawer  of  bill  against  the  acceptor,  388 
payee  against  drawer  on  default  of  acceptor,  ib. 
Other  Declarations  relating  t o, 
assumpsit  for  not  discounting,  277 

for  not  rendering  an  account  o£>  250 
for  not  indemnifying  accommodation  acceptor,  316 
for  not  delivering  of,  in  payment  for  goods,  261 
against  agent  for  not  obtaining  a  good  bill,  346 
case  against  acceptor  lor  owned  hug  acceptance,  673 
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trover  for,  685 

Plea  of  delivery  of,  in  satisfaction  of  promises,  926 
set-off  on,  937 
that  bill  given  en  an  usurious  contract,  909  o. 

Eeplication  denying  the  usury,  1146 

Rejoinder  thereto  that  plaintiff  was  not  a  bona  fide  holder,  1220 
BILL  of  LADING  (see  title  Charter  Party.) 

assumpsit  upon  for  loss  of  goods,  865 
BILL  of  M1DDDESEX  (see  title  Latitat.) 
BILL  of  SALE, 

plea  in  detinue  of  delivery  of,  of  ship,  as  a  collateral' security,  1028 
BLANKS, 

demurrer  for  leaving  blanks  in  declaration,  1247 
BONA  NOTABILIA, 

plea  that  administration  void,  because  intestate  had  bona  notabUia  in  several 
dioceses,  1040  . 

replication  that  he  had  not,  1167  * 

BOND  (see  also  titles  Bail  Bonds.    Deeds.    Escrow.    Replevin  Bonds.) 

debt  on  bonds, 

1.  generally,  436 

in  the  King's  Bench,  ib. 
in  the  Common  Pleas,  437 
ob  Jamaica  bonds,  438 
counts  on  several  bonds,  439 
excuses  of  profert,  ib. 

2.  specially  stating  conditions  and  breaches, 

in  general,  440  , 

on  bastardy  bond,  ib. 
on  annuity  bond,  442 
on  bond  to  replace  stock,  ib. 

on  bond  to  perform  covenant  in  another  indenture,  444 
'  on  bail  bonds,  445  to  456  (see  title  Bail  Bond.) 

0  on  replevin  bonds,  456  to  462  (see  title  Replevin  Bond.) 

9.  relating  to  character,  &c.  in  which  the  party  sues  or  is  sued,  464,  esc. 
general  observations,  ib. 
by  baron  and  feme,  ib. 
by  assignee,  of  a  bankrupt,  465 
by  surviving  obligee,  464  . 
by  executor  of  obligee,  465 
by  an  administrator,  466 
,  against  baron  and  feme,  467 
against  executor  or  administrator,  468 
against  heir  of  obligor,  ib. 
against  the  heir  and  devisee  of  obligor,  469 
.    at  the  suit  of  treasurer  of  a  friendly  society,  established  before 
the  10  Geo.  4.  c.  56,  and  confirmee  according  to  that  act,  470 
at  the  suit  of  treasurer  of  a  friendly  society,  established  under 
the  10  Geo.  4./£  56. — 471,  note  t. 
trover  for,  835 

plea  of  bond  given  in  satisfaction,  925 
set-off  on,  936 

outstanding  bond  pleaded  by  an  executor,  947 
pleas  to  debt  on  (see  title  Debt.) 
BOROUGH  COURT  op  SOUTHWARD 
commencement  of  declaration  in,  23 
assumpsit  on  judgment  of  Borough  Court  of  Liverpool,  415 
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BREACHES, 

in  assumpsit, 

of  common  assumpsit,  counts  in  general;  90 
at  the  suit  of  a  surviving  partner,  92 
against  ditto,  94 

at  the  suit  of  husband  and  wife,  95 
against  husband  and  wife,  96 
at  the  suit  of  assignees  of  a  bankrupt,  99,  100, 1 
at  the  suit  of  executors,  102,  4,  5 
against  executors,  106,  7,  8,  9 
at  the  suit  of  administrators,  110,  H,  12 
-    against  administrators,  112,  13,  14 
in  debt, 

in  general,  887  > 

special,  of  bonds,  440 

double  breaches  assigned  in  a  declaration,  440,  1,  2 
the  like  in  replication,  1180  (see  title  Suggestion  of  Bref&es.) 
in  covenant, 

v  non-payment  of  rent,  5S2  ' 

not  repairing,  &c.  555  to  559 
in  general,  559 
suggestion  of  "breaches  (see  title  Suggestion  of  Breaches.) 
BRIDGE, 

assumpsit  for  calls  on  shares  relating  to,  52,  3 
by  Vauxhall  Bridge  Company,  52 
BROKER  (see  also  title  Agent.) 

assumpsit  by  insurance  broker  for  fees,  &c.  79 

for  premiums  of  insurance,  80 
by  factor  or  agent,  78 
by,  on  policy  of  insurance,  179 
case  against,  for  misconducting  a  distress,  669  c. 
case  against,  for  not  giving,  copy  of  charges  of  distress,  726*  (aad  see  title 

Distress.) 
plea  of  set-off  of  debt  due  from,  in  action  by  principal,  939 
BUBBLE  ACT, 

plea  of,  in  covenant,  1002 
BUILDER  and  BUILDINGS, 

assumpsit  on  a  building  agreement,  for 'not  performing  h,  380 

for  not  fixing  a  steam  engine  properly,  381 
assumpsit    for    contribution    to  a    party-wail,  54,  247,  248,  250,  (see  title 
WM.) 
BULL, 

assumpsit  for  the  use  of,  61 
BYE-LAW  (see  title  Friendly  Society.) 

debt  on,  for  payment  of  money  to- College  of  Surgeons,  461 


CALLS,  ~ ' 

Assumpsit /or, 

on  shares  of  a  bridge,  52,  3 

the  like  at  suit  of  treasurer  of  bridge  company,  58 

calls  under  a  road  act,  ib. 

at  suit  of  treasurer  of  company  for  canal  calls,  ib. 
Debt /or, 

against  subscriber  for  road  calls  on  statute,  for  his  subscription,  390 

for  road  calls  on  another  statute,  giving  general  form  of  declaring,  ib. 

for  instalment  of  subscription  towards  making  canal  under  private  act,  901 
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CANAL, 

ibf  calls,  (see  title  Calls.) 
case  for  diverting  course  of  navigable  canal,  795 
case  for  using  more  water  to  mill  on  canal  than  necessary,  797 
CANCELLING, 

case  for  cancelling  acceptance  of  bill,  673 
CAPIAS  ad  RESPONDENDUM  (see  title  Writ.)     • 

pleaded  in  K.  B.  or  C.  P.  446, 450, 1 
CAPIAS  ad  SATISFACIENDUM, 
pleaded,  416 

plea  by  bail  that  none  was  issued  against  principal,  979 
arrest  under,  1088,  9 

arrest  under,  issued  out  of  Palace  Court,  1091 
replication  setting  out,  1182 
CAPTAIN  (see  also  titles  Agent.     Carriers  by  Water.) 
assumpsit  by, 

for  wages,  as  against  owner,  67 
the  like  at  suit  of  ship-steward  or  mate,  66 
against,  for  wages  at  suit  of  sailor,  ib, 
against,  under  bill  of  lading  for  loss  of  goods,  965 
against  owner  of  goods  for  not  unloading,  367 
case  against,  for  deviating,  whereby  ship  exposed  to  storm,  656 
for  neglecting  unloading  goods  from  ship,  664 
CAPTURE, 

losses  by,  stated,  193  to  196  (see  titles  Policy  of  Insurance.) 
CARDS, 

assumpsit  for  money  won  at  cribbage,  234 
CARRIAGES,  &c. 

assumpsit  for  standing  of,  49 

for  work  and  labor  with,  76  a. 
case  for  negligence  in  driving  of,  650,  650  a. 
trespass  for  driving  of,  against  plaintiff 's  carriage,  860 
pleas  excusing  trespass  from  plaintiff's  negligence,  1097 
CARRIAGE  of  GOODS  (see  title  Freight.) 

assumpsit  for,  77 
CARRIERS  (see  title  Bailee.) 

assumpsit  by,  for  carriage  of  goods,  76, 77 
for  booking  parcels,  86 
against  owner  of  goods  for  not  unloading,  whereby  plaintiff  lost 

freight,  &c.  867 
the  like  against  owner  for  bringing  on  board  smuggled  .goods,  369 
Against  Carriers  by  Land, 
for  loss  of  goods,  356 
for  not  carrying  passenger,  359 
for  taking  more  passengers  than  legal,  whereby  plaintiff  prevented 

from  proceeding  on  journey,  360 
second  count,  for  not  providing  sufficient  room,  361 
for  negligence    and  overturning   coach,  whereby  plaintiff's  arm 
broken,  362 
Against  Carriers  by  Water, 
against  captain  on*  hill  of  lading  for  less  of  goods,  366 
Case  Against  Carriers  by  Land,  * 

for  loss  of  a  box,  651 

for  not  carrying  a  box  within  a  reasonable  time,  652 
against  eoa*h  proprietors,  for  loss  of  a  parcel  which  they  engaged 

to  carry  with  a  passenger,  653 
second  oaunt,  stating  termini  of  journey,  with  less  particularity, 
653 
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Case  Against  Carriers  by  Water — (continued.) 

third  count,  merely  stating  that  defendant  had  plaintiff's  parcel 
to  carry  to  its  destination,  without  describing  them  as  coach 
owners,  or  termination  of  journey,  658  a. 
fourth  eount  for  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib. 

for  negligent  driving,  and  breaking  plaintiff's  gig,  &c.  650 
Against  Carriers  by  Water, 

against  captain  under  bill  of  lading,  for  deviating  from  voyage, 

dec.  656 
for  neglecting  unloading  goods  from  ship,  664 
against  a  carrier  by  water,  fox  loss  of  goods,  and  injuring  them 

in  unloading,  ib. 
against  owner  for  not  obtaining  eoequet,  whereby  goods  forfeit- 
ed, 665 
information  by  attorney  ^general  for  running  foul  of  king's  ships, 
713 
CASE  (see  also  title  Trover.) 
Declarations  in, 

beginnings  and  conclusions,  of  a  declaration  in  K.  B.  506 
the  like  in  C.  P.  596 

I.   FOR  TOlfrS  TO  THE  PERSON, 

For  keeping  mischievous  Animals,  596,  8 

In  consequence  of  public  Nuisance,  598,  (see  title  Nuisance) 

For  malicious  Prosecutions,  600,  (see  title  Malicious  Prosecutions.) 

For  Libels,  624,  (see  title  Slander.) 

For  Slanderous  Words,  688,  (see  title  Slander.) 

For  Criminal  Conversation,  642 

For  Debauching  Daughters,  fyc.  648 

For  enticing  away  Apprentices,  fyc.  645,  6,  (see  title  Apprentices.) 

For  careless  Driving,  447,  (see  titles  Carriages.     Carrier.) 

Against  Inn-keeper,  668,  (see  title  Inn-keeper.) 

U.   FOR  TOET  TO  PERSONAL  PROPERTY. 

Against  Carriers,  651  to  665,  (see  title  Carriers.) 

Against  Inn-keepers,  667,  (see  title  Inn-keeper.) 

Against  Attornies,  669,  (see  title  Attorney.) 

Against  a  Bailiff,  669  c,  (see  title  Bailiff.) 

Against  Bailees  in  general,  669/,  (see  title  Bailee  J)  f 

For  Deceit  and  Misrepresentation,  fyc.  679,  (see  tide  Deceit.) 

For  negligent  driving  Carriages,  708,  (see  title  Carriages.) 

For  negligent  navigating  Ships,  713,  (see  title  Ships.) 

For  illegal  Distresses,  717  to  730,  (see  title  Distress.) 

For  excessive  Levies,  727,  (see  title  Excessive  Levy.) 

For  Rescue  and  Pound-breach,  732,  (see- tide  Rescue*    Pound-breach.) 

For  Escapes,  732,  (see  title  Escape.) 

For  False  Returns,  fyc.  748,  (see  title  False  Return.) 

For  not  taking  Replevin  Bond,  750 

For  taking  insufficient  Pledges  in  Replevin,  754 

For  not  assigning  Bail  Bond*  755, 

For  not  obeying  Subpoena.  757 

For  infringing  Copyrights,  760,  (see  title  Copyright.) 

For  infringing  Patents,  764,  (see  title  Patent.) 

For  injury  to  Property  in  Reversion,  767 

III.  FOE  TORTS  TO  EEAL  PROPERTY  CORPOREAL. 

To  Houses,  crc.  in  possession,  768,  {see  title  Nuisance.) 
To  Houses,  cfc.  in  Reversion,  778,  (see  title  Reversion.) 

Vol.  EL  63 
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CASE— (continued.) 
Declarations  in — (continued.) 

For  not  repairing  Fences,  780,  (see  Me* Fences.) 

For  injuries  to  Water-courses,  786,  (see  title  Water-courses.) 

IV.  FOR  TORTS  TO  REAL  PROPERTY  INCORPOREAL. 

For  Disturbance  of  Rights  of  Common,  799,  (see  title  Commit.) 

For  Disturbance  of  Ways,  807,  (see  title    Way.) 

For  Disturbance  of  Ferries ,  614 

For  Disturbance  of  a  Pew,  817 

For  Disturbance  of  a.  Market,  818 

For  Disturbance  of  Franchise,  Tolls,  Offices,  Ferries,  fc  818  h 

T.   UPON   STATUTES. 

By  Party  grieved. 
on  8  Anne  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818 
on  29  Hen.  6.  e.  9.  for  refusing  bail, -821 
on  24  Geo.  8.  against  justice,  for  refusing  bail,  826 
•     on  28  Eliz,  o.  4.  against  sheriff  for  extortion,  827 
Pleas  in  Bar  in  general,  in 

general  issue,  in  case  or  trover  by  one  defendant,  1090 

the  like  by  several  defendants,  ib. 

plea  of  general  issue  by  Solicitor  of  "Customs,  on  behalf  of  the  King,  under  9 

Geo.  4.  c.  25,  ib. 
confessing  causes  of  action  as  to  part,  and  general  issue  to  residue,  ib. 
statute  of  limitations,  ib. 
accord  and  satisfaction,  1031 
For  Slander.  • 

that  plaintiff  was  guilty  of  theft,  1031 
that  plaintiff  was  guilty  of  perjury,  1033,  1037 
that  plaintiff  was  insolvent,  1034 
defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plain- 
tiff, a  proctor,  with  having  been  suspended  three  times*  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a. 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought  to 

a  court-martial,  1037 
plea  (to  declaration  for  libel,  accusing  plaintiff  of  perjury)  that  plaintiff  did 

perjure  himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
At  the  Suit  of  Executors^  Sfc. 
pleas  in  trover  that  administration  is  void,  &c.  showing  how,  1041 
Replications  in 

replication  and  award  of  venire,  &c.  where  part  of  causes  of  action  confess 

ed,  1186 
to  pleas  justifying  slanderous  words  de  injuria,  ib. 

to  plea  m  trover  of  bona  notabilia  in  several  dioceses,  denying  h,  Ace.  1187 
Demurrers  (see  title  Demurrer.) 
Joinder  in  Demurrer,  1267 
CASSETUR  BILLA  VEL  BREVE,  '    • 

entry  of,  1143 
CATTLE  (see  also  titles  Fences.    Horses.    Replevin.) 
assumpsit  for,  sold,  55 
for  tolls  on,  51 
for  agistment  of,  59 
for  keep  of,  ib. 
#for  hire  of,  60 
for  work  with,  76 
ease  for  injuring  of,  508    . 
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CATTLE— (continued.) 

case  for  keeping  mischievous  cattle,  596, 8 

trover  for,  835 

trespass  for  chasing  of,  specialty  or  generally,  §5& 
for  seizing  of,  859 
CELLAR, 

case  for  keeping  it  badly  covered,  per  quod  plaintiff  feH  in,  dec  599 
CEPIT  IN  ALIO  LOCO  (see  title  Replevin.) 

plea  of,  1045  * 

CHARTER  PARTIES, 

Declarations  t»,  .   <    . 

in  whose  name  action  to  be  brought,  221,  note 

how  to  frame  declaration,  ib. 

assumpsit  on,  owner  against  freighter,  for  not  loading,  and  demurrage,  &c'9&l 

by  owners,  against  assignee  of  freighter,  for  damage  in  'detaining  ship  beyond 
days  of  demurrage,  and  for  freight,  &c.  226  *     - 

debt  on,  for  penalty  incurred  by  not  loading  cargo,  and  for  freight,  428 

covenant  on,  for  freightjand  .demurrage,  628 

for  not  loading  in  time,  and  not  paying  pilotage,  591 
by  freighter  against  owner,  with  special  damage,  538 
Pleas  in  Debt  on  (see  title  Debt.) 

that  ship  did  not  stay  the  due  number  of  lay-days^  991 

that  plaintiff  would  not  receive  cargo,  ib. 

that  defendant  did  not  load  the  cargo,  992 

that  ship  departed  before  the  expiration  of  time,  ib, 

that  ship  was  not  sea-worthy,  and  did  not  arrive  in  time,  990     ' 
Pleas  in  Covenant  on, 

that  defendant  did  not  keep  ship  on  demurrage,  1007 

that  defendant  did  send  cargo  aboard,  1008 

that  defendant  would  have  sent  the  goods,  but  the  vessel  not  tight,  &c.  ib. 

that  defendant  has  paid  the  sum  claimed;  1008 

that  he  did  not  keep  the  ship  on  demurrage,  ib. 
Replications  in  Debt  on, 

that  defendant  did  not  offer  a  cargo,  J 180 

that  ship  did  not  sail  before  the  expiration  of  time,  ib. 
CHASING  CATTLE, 

case  for  chasing  with  dogs,  598 

trespass  for,  858 
CHATTELS, 

indebitatus  assumpsit  to  pay  by  chattels,  38 

indebitatus  assumpsit  for,  55 

how  to  describe  them,  835 
CHECKS  on  BANKERS, 

assumpsit  on,  143, 4 
CHIMNEY, 

case  by  reversioner  for  stopping -up,  778 
CHRISTIAN  NAME, 

misnomer  in,  pleaded,  901  (see  title  Abatement)  , 

CHURCH  (see  title  Pew.) 
CHURCHWARDENS  (see  title  Overseer.) 

declaration  by,  on  bastardy  bond,  441 
CLERK, 

commencement,  &c.  of  deehaatien  by  a  clerk  or  treasurer,  Arc.  of  trustees, 
6zc.  under  a  statute,  36* 

declaration  against  him,  ib. 

plea  justifying  imprisonment  of  a  clerk  for  embezzlement,  108. 
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CLOSE  (see  title  Trespass.) 

declaration  for  trespass  to,  866,  &c. 
COAL-METER, 

case  against,  for  not  properly  measuring  coals,  676. 
COGNIZANCE  (see  titles  Avowry.     Replevin.) 
commencement  and  conclusion  of,  1042,  3 
for  rents,  1047  to  1057 
for  poor  rates,  1057 
for  distresses  damage  feasant,  1058,  9 
for  a  return,  1045 
as  bailiff  of  executor,  1055 
COLLOQUIUM, 

stated  in  pleading,  634,  5 
COLOR  GIVEN, 

in  pleading,  1101 
COMMENCEMENTS, 
of  declarations, 

in  general  (and  see  title  Declaration)  7  to  36 
in  assumpsit,  7, 12 
in  account,  ib. 
in  annuity,  13 
in  debt,  8,  13, 384 
in  detinue,  14 
in  debt  and  detinue,  ib. 
in  covenant,  9, 18 
in  case  or  trover,  14 
in  trespass,  ib. 
of  pleas  in  general, 

in  abatement,  895  to  903 
in  bar,  906 
of  replications,  1142  (see  title  Abatement.) 

in  bar,  1144,  5      ,  ' 

of  rejoinders,  1219 
COMMISSION, 

assumpsit  for,  78 

of  bankruptcy,  case  for  maliciously  suing  out,  618 
COMM1TTITUR, 

of  a  prisoner  to  custody  of  marshal,  stated,  420,  423 
COMMON  COUNTS, 

m  assumpsit,  £7  to  114  (see  title  Assumpsit,) 
in  debt,  385  to  387  (see  title  Debt.) 
COMMON  INFORMER  (see  title  Statutes.) 
COMMON,  RIGHTS  of, 

declarations  respecting 

case  for  disturbance  of  common  of  pasture  by  putting  on  cattle,  799 

for  not  suffering  fields  to  lie  faHow  in  rotation,  808 
by  building,  &c.  804 
by  inclosing,  dec.  ib. 
by  digging  turves,  805 
by  rabbits,  ib.  * 

by  taking  dung  of,  ib. 
by  putting  heaps  of  dung  on,  ib. 
by  trespassing  with  horses,  806 
case  for  disturbing  common  of  turbary,  806 

of  estovers,  807 
ejectment  for  common  of  pasture,  878 ' 
avowries  and  cognizances  respecting 
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COMMON,  BIGHTS  of— (continued.) 

cognizance  for  distress  for  rent  of  cattle  on  common  appurtenant,  1052 
prescriptive  right  of  common  of  pasture,  1060 
pleas  in  trespass  respecting 

common  of  fishery,  1106 

common  of  pasture,  prescriptive  by  freeholder,  1169 

*    per  cause  de  vicinage,  1110 
common  of  estovers,  &c,  1115 
pleas  in  bar  of,  in  replevin,  to  avowries  damage  feasant, 
that  plaintiff  had  right  of  common  in  locus  in  quo,  1198 

denial  of  defendant's  right  of  common,  1199 
replications  in  trespass,  denying  the  defendant's  right  of  common,  1211 
COMMON,  TENANCY  in  (see  title  Tenants  in  Common?) 

pleaded,  571 
COMPANY  (see  title  Partners.) 

declaration  by  a  clerk,  &c.  to,  empowered  to  sue  uniet  a  statute,  36 
COMPERUIT  AD  DIEM, 

plea  of,  to  debt  on  bail  bond,  982 

replication  to,  ib.  note.  / 

COMPOSITION  (see  fide  Accord  and  Satisfaction.) 

plea  in  assumpsit,  that  plaintiff  signed  a  composition-deed  for  the  debt,  931 
by  a  vicar  on  a,  for  tithes,  46     * 
CONCLUSIONS,  •  . 

of  declarations  in  general  (see  title  Declaration.) 
of  pleas  in  abatement,  895  to  903 
of  pleas  in  bar  in  general,  907 
of  replications,  1145 
of  rejoinders,  1219 
CONDITIONS  PRECEDENT, 

averment  of  performance  of,  555  * 

plea  of,  985,  6 

plea  of  plaintiff's  non-performance  tof,  '980 
CONFESSION, 

plea  confessing  part  of  causes  of  action  m  assumpsit,  and  geoeral  issue  to  the 

rest,  909  *  . 

plea  confessing  causes  of  action  in  case*  1030 

plea  to  new  assignment,  confessing  trespasses  newly  assigned,  and 'relinquish- 
ing general  issue,  &c.  1237  ' 
replication  taking  judgment,  1186 
plea  of  confession  in  partition,  1392 
CONSIDERATIONS,  Statement  qf  (see  vol.  i.  Imdbx,  tWe  Consideration.) 
past  or  executed,                                 ... 
in  indebitatus  assumpsit,  67 
in  quantum  meruit  or  valebant  counts,  37,  8 
'  in  common  counts  in  debt,  385 
in  special  assumpsit,  226  to  383 
continuing,  307 
concurrent,  268 
future  or  executory,  251,  261 
mutual  promises,  229,  321 
CONSIGNEE, 

by  consignee  against  captain,  on  bill  of  lading,  for  loss  of  goods,  8tt 
CONSTABLE, 

demand  of  copy  of  warrant  from,  5 
justifications  of  imprisonments  by,  1076,  1083,  dec. 
CONTINGENCY, 

declarations  on  a  bill  payable  on,  149 
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CONTINUANCES, 

stated,  1153 

by  one  comes  non  misit  breve ,  1380 

by  curia  advisari  tmlf,  1401 
CONTINUATION, 

of  nuisance,  case  for,  770 
CONTRACT  (see  titles  Agreement.    Assumpsit.     Covenant.    Promise.) 
CONTRA  PACEM, 

omission  of,  when  aided,  947,  note  a. 

demurrer  to  declaration  in  trespass  for  omiting,  1361 
CONTRIBUTION  (see  title  Party-mll.) 

to  party-walls,  declaration*  &r,  247,  8,  860 
CONVERSION  (see  title  Trover.) 

replied  in  trespass,  1207 
CONVEYANCE  (see  title  Pleader.) 

not  executing  one  on  sale- of  estate,  087.       / 
CONVICTION, 

former  conviction  before  a  magistrate  pleaded,  999 

replication  thereto,  1184 

plea  to  trespass  for  assault,  that  defendant  was  convicted  thereof  before  a  mag- 
istrate, oa  9  Geo.  4.  c.  3L— 1073 
CONVOY, 

averment  in  action  on  policy,  that  ship  sailed  with,  189 
COPARCENARY, 

estate  in,  pleaded,  570 
COPYHOLD  ESTATE, 

fines  on  admission  to,  assumpsit  for,  49 

estate  in  fee  of  copyhold,  by  grant,  560,  1059,  1122 

remainder  in  fee  of  a  copyhold,  569 
COPYHOLDER, 

avowry  by,  or  his  tenant,  for  distress  damage  feasant,  1059 

seisin  in  fee  of,  in  trespass  to  real  property,  560,  1059,  1122 

his  right  of  common  pleaded,  1110 

his  right  of  way  pleaded,  1120 
COPYRIGHT  (see  titles  Patent.   .Print.)* 

of  book,  ore.  case  for  infringing  of,  760  to  762 
CORPORATIONS, 

seisin  in  fee  of,  561  to  570 
COSTS  (see  also  title  Damage.) 

on  agreement  to  pay,  if  the  plaintiff  would  cease  Aurther  proceedings,  -251 

by  acceptor  of  accommodation  bill,  for  not  ipdemnifymg  him  from,  316 

for  not  indemnifying  bail  to  sheriff  from,  319 

for  breach  of  covenant  of  good  title,  whereby  ejectment  brought,  and  plaintiff 
put  to,  546 

for  defending  ejectment  in  plaintiff's  name,  whereby  he  was  pot  to,  699 
COUNTRY, 

conclusions  to, 

in  pleas,  907 

in  avowries,  104ft 

replications,  1145 

rejoinders,  1219 
COURT  MARTIAL, 

plea  to  libel  that  defendant  sent  letter  to  commander-in-chief,  that  piatatiff 
might  be  brought  to,  1037 
COVENANT, 

statement  of  (see  the  respective  tides.) 

pracipe  and  capias^  and  declaration  thereon  in*  lft    . 
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COVENANT— (continued.) 

Declarations  in  (see  title  Declarations,) 
commencements  of,  10,  13,  18,  517 
conclusion  of,  519 

On  Apprentice  Deeds,  519  (see  title"  Apprentice  Deed.) 
On  Articles  of  agreement  between  co-partners  in  trade,  524 
On  Deeds  if  separate  Maintenance  against  Husbands  526 
On  Charter. parti**,  528  (flee  title  Charter-party.) 
On  Policies,  536  (see  title  Policy.) 
On  Deeds  of  Sale  of  Real  Property , 
by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  further  as- 
surance, and  for  not  levying  a  fine,  543 
against  vendor  for  breach  of  good  title,  plaintiff  ejected.,  546 
On  Leases,  549  (see  title  Lease*) 
Title  pleaded,  560  (see  title  Title  pleaded.) 
Estate  and  Quantity  of  Interest,  560  (see  title  Title  pleaded.) 
Estate  and  Time  of  Enjoyment,  568  (see  title  TiOe  pleaded. 
Estate  and  Number  of  Owner st  569  (see  title  Titk  Pleaded.) 
Mode  of  acquiring  the  title,  571  (see  title  Title  Pleaded.)  ■ 

PLBAS  IN, 

Generally, 

non  est  factum,  1001 

non  est  factum,  after  craving  oyer,  ib. 

plea  of  payment,  ib. 

plea  of  performance,' ib. 

license,  ib. 

accord  and  satisfaction,  1002 

observations  thereon,  ib. 

tender  «s  to  part,  1021 

set-off,  ib. 

bankruptcy,  1020 

bubble  act  and  indenture  void  at  common  law,  being  made  for  furthering  a 
scheme  injurious  to  the  public,  1002  , 

On  Apprentice  Deeds,  1003  (see  title  Apprentice  Deed.) 

On  Charter-parties,  107  (see  title  Charter-parties. 

On  Policies  of  Insurance,  1009  to  1017 

On  Leases,  1018  (see  title  Lease.) 

Other  Pleas  in  general,  1020 
Replications  in,  (see  also  title  Replication.) 

to  plea,  of  license,  denying  license,  1185 

other  replications,  ib. 

conclusion  with  a  verification,  ib. 
,    Rejoinders  in,  (see  title  Rejoinder.) 
Demurrers,  &c.  (see  title  Demurrer.) 
COVERTURE  (see  also  titles  Feme  Covert  and  Husband  and  Wife.) 
plea  in  abatement  of  plaintiff's  coverture,  899 
the  like  of  defendant's  coverture,  ib. 
plea  of,  in  abatement  as  to  part,  and  in  bar  as  to  the  rest,  907 
the  like  in  debt,  956 
the  like  in  assumpsit,  on  a  guarantee  that  the  party  from  whom  guarantee  was 

given  was  a  feme  covert,  909 
replication  in  abatement,  denying  the  coverture,  1142 
COWS,  * 

assumpsit  for  use  of  bull,  61 

case  for  selling  a  cow  deposited  in  defendant's  custody  for  a  debt,  674 
CRAVING  OYER, 

of  deed,  and  non  est  factum,  953 
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CRAVING  OYER— (continued.) 

of  letters  of  administration,  942 
CRIMINAL  CONVERSATION, 

case  for,  642 

trespass  for,  855  •  * 

CROPS, 

assumpsit  for  price  of,  57,  SOI 

for  bad  cultivation  of,  307,  311,  786  (see  abo  title  Landlord  and  Tenant.) 

case  for  selling  under  a  distress  before  ripe,  &c,  725  a. 
CURIA  ADVISARI  VULT, 

continuance  by,  stated,  1401 
CURTESY, 

tenancy  by,  pleaded,  563 
CUSTOMS  PLEADED  (see  title  Prescription.) 

against  tenant,  for  not  using  premises  according  to  custom  of  country,  308 

■    ■    i 

DAMAGE  (see  also  title  Costs.) 

conclusions  of,  in  declarations  in  geneeal,  16,  17,  20 
special  statements  of, 
in  assumpsit, 

in  action  brought,  and  plaintiff  obliged  to  pay  costs,  873 

loss  of  employment,  324 

consequence  of  attorney's  neglect,  a  nonsuit,  371 

loss  of  profits  from  non-delivery  of  corn,  270 

consequence  of  breach  of  warranty,  279 

loss  of  the  use  of  chattel  bailed,  335,  340 

against  carriev,  by  water,  for  Joss,  352,  366 

by  land,  for  loss,  356 
against  vendor,  loss  of  bargain,  expenses  of  conveyance,  6zc  287 
stipulated  damages,  non-payment  of,  stated,  297- 
defending  ejectment  in  plaintiff's  name,  whereby  he-  was  impris- 
oned for  costs,  699 
in  case,  injury  to  reputation,  imprisonment,  &c.  638, 640 
loss  of  place  by  a  servant,  626,  632 
loss  of  customers,  638  » 

loss  of  acquaintances,  &c.  625,  641  i.  k 

loss  of  lodgers,  776  * 

in  trespass,  for  an  assault,  852,  856 
DAMAGE  FEASANT, 

case  for  rescuing  cattle  tajcen,  734 

for  a  pound-breach  of  cattle  taken,  735 
for  misusing  distress*  taken,  678 
avowry  for  cattle,  1058,  9  (see  also  title  Replevin,) 
pleas  in  trespass  justifying  taking  cattle  for,  1092 

justifying  removal  of  goods,  1094 
disclaimer  of  locus  in  quo,  and  tender  of  amends,  1066 
pleas  in  bar  in  replevin,  , 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  119fr 
to  like  by  tenant,  traverse  of  demise,  ib. 
to  like  that  defendant  demised  locus  in  quo  to  plaintiff,  rb. 
defect  of  fences,  1 196 

defendant's  obligation  ts  keep  gate  shut,  1197 
locus  in  quo  adjoining  common,  1198 
right  of  commoner,  in  locus  in  quo,  1199 
tender  of  amends  before  impounding,  ib. 
replications  in  trespass  (see  also  title  Trespass,  Replications  in,  to  Real  Property*) 
denying  sufficiency  of  tender  of  amends,  1201 
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DAMAGE  FEASANT— (continued.) 

demise  by  E.  F.  to  plaintiff  and  de  injuria*  1205 

plaintiff  a  right  of  common  in  locus  to  quo,  1206 

defect  of  fences,  ib. 

defendant  converted  distress,  1207 

that  cattle  were  unruly,  1310 
replications  m  replevin, 

to  plea  in  bar  of  tender,  a  subsequent  demand,  1229 

to  plea  in  bar  of  a  demise,  stating  notice  to  quit,  ib. 

to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 

the  like  denial  of  defect  of  fences,  ib* 
rejoinders  in  trespass, 

to  a  replication  of  demise  to  a  plaintiff,  a  notice  to  quit,  1322 

re-asserting  right  of  common,  &c.  as  stated  in  plea,  ib. 

to  replication  that  cattle  were  unruly,  that  they  escaped  through  defect 
of  fence,  ib. 
sur-rejoroder  in  trespass, 

nottoe  to  quit  waived,  1235 
DAUGHTERS, 

case  for  debauching  of,  643 
trespass  for  debauehing  of,  856 
trespass  for  battery,  &c.  of,  ib. 
DEATH, 

declaration  where  one  of  plaintiffs  died  after  issuing  writ,  16,  19 

declaration  where  one  of  defendant*  died  after  issuing  writ,  ib.  ib. 

declaration  on  promise  to  pay  debt  afters  of  *  particular  person,  424 

on  life  policies  (see  trtte  Policy  of  Insurance.) 

of  party  seised  in  fee*  592 

of  party  seised  of  a  copyhold,  586 

possessed  of  a  term,  592 
of  principal  before  return  of  ca.  so.  pleaded,  995 
DE  BONIS  ASPORTATIS, 

count  for,  of  cattle  or  goods,  &c.  859 
DEBT, 

practpe  and  capias,  and  declarations  thereon  in,  9 
Declarations  in  (see  title  Dec/orations.) 

beginnings  and  conclusion,  of,  ozc.  13, 17,  18,  19,384 

I.   COMMON   COUNTS, 

form  of  the  indebitatus*  count  in  debt,  385 
various  descriptions  of  debt,  39  to  90 
form  of  the  quantum  meruit  count  in  debt,  385 
money  lent,  386 
money  paid,  ib. 
s  money  had  and  received,  387 
account  stated,  ib. 
breach,  ib. 

II.   SIMPLE   CONTRACTS.  * 

On  Promissory  Notes. 

payee  against  maker,  388 
On  Bills  of  Exchange, 

debt  by  drawer  of  a  bill  against  the  acceptor,  388 

payee  against  drawer  on  default  of  acceptor,  ib. 
For  Rood  and  Canal  Calls  390,  (see  title  Calls,) 

III.   ON  LEGAL   LIABILITIES. 

On  Awards,  395  (see  title  Award.) 

On  Bye-laws,  401  (see  title  Bye*law.) 

On  Foreign  Judgment,  414  (see  tide  Judgment.) 

Yoi..  in.  54 
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DEBT— (continued.) 

Declarations  in — (continued.) 

On  Decrees,  415  (see  title  Decree*) 
For  Escapes,  416  (see  title  Escape.) 

IV.   ON   SPECIALTIES. 

On  Deeds  Poll 

on  deed,  where  testatot  appointed  money  to  be  paid  to  plaintiff  when  testator 
died,  424 
On  Charter-parties,  426  (see  title  Charter-party.) 
On  Sea  Policy  against  London  Assurance  Company,  429 
On  Leases,  tyc.  430  (see  title  Lease.) 
On  Annuity  Deeds  for  arrears  of  annuity,  433 
On  Mortgage  ^Deedsfor  principal  and  interest,  434 
On  Bonds  generally.  •    •  • 

on  a  money  bond  in  E.  B.  436 

the  like  in  C.  P.  437 

on  Jamaica  Bond,  436 

counts  on  several  bonds,  439 

excuses  for  profert,  ib. 
On  Bond  Stating  Condition. 

observations  in  general  as  to,  440  . 

On  Bastardy  Bonds ,  441 
On  Annuity  Bonds,  442 
On  Bond  to  replaee  Stock,  443 

On  Bond  to  perform  Covenant  in  another  indenture,  444  • 
On  Bail-Bond*,  445  (see  title  Bail- Bond.) 
On  Replevin  Bonds,  456  (see  title  Replevin  Bond.) 
On  Bond  Relating  to  Parlies'  Character  of  suing  and  being  sued. 

by  baron  and  feme  on  bond  given  to  feme  before  coverture,  464 

by  surviving  obligee  against  obligor  in  K.  B.  ib. 

by  the  assignee  of  a  bankrupt's  obligee  against  oMigor,  465 

executor  of  obligee  against  obligor,  ib. 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme  on  bond  given  by  feme  before  coverture,  467 

against  an  executor  or  administrator,  468 

against  an  heir  on  the  bond  of  his  ancestor,  ib* 

against  an  heir  and  the  devisee  of  the  obligor,  469  • 

at  suit  of  treasurer  of  a  friendly  society,  470 

T.    ON   RECORDS. 

On  Recognizances  of  Bail,  472  (see  title  Recognizance.) 
On  Judgment,  482  (see  title  Judgment.) 

VI.    ON   STATUTES. 

By  Party  grieved,  493  to  506  (see  title  Statute.) 

By  Common  Informer,  506  to  516  (see  title  Statute.) 
Pleas  in  Bar  in, 
In  general. 

nil  debet,  951 

nil  debet  to  debt  qui  tarn,  ib. 

non  est  factum,  952 

the  like  by  an  executor  or  administrator,  ib. 

non  est  factum,  after  craving  oyer  of  bond  and  condition,  953 

the  like  of  an  indenture,  954 

non  est  factum  and  nil  debet  to  debt  on  bond  and  simple' contract  joined  in 
declaration,  954 

law  wager,  or  nil  debet  per  legem,  ib. 

onerari  non,  ib. 
On  Simple  Contract. 


index  1439 

DEBT—  {continued.) 
Pleas  in  Bab  in — (continued,) 
tender,  955 
infancy,  956 

coverture  of  defendant,  ib. 
bankruptcy  of  defendant,  ib. 
judgment  recovered  in  debt,  ib. 
actio  non  accrevit  infra  sex  annos,  956 
set-off  to  debt  on  a  deed  or  simple  contract,  956  a. 
by  and  against  executors  and  administrators,  ib.  * 
On  Legal  Liabilities. 
for  escapes  from  execution  against  marshal  or  warden  a  recaption,  957 
for  escapes,  defendant's  forcible-  escape  and  his  subsequent  return,  958, 960 
plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and  was  in  custo- 
dy at  the  time  of  filing  the  bill,  958 
by  warden,  of  escape  of  prisoner  in  custody  on  render  on  discharge  of  bail  with- 
out defendant's  knowledge,,  and  return  before  action,  959 
for  escape,  that  prisoner  was  discharged  with  plaintiff's  consent,  961 
plea  (to  aotion  against  warden  of  Fleet  for  an  escape)  that  plaintiff  licensed 

prisoner  to  go  at  Urge,  ik 
plea  to  declaration  on  debt  against  marshal  for  an  escape  after  debtor  had  been 
committed  to  defendant's  custody,  that  debtor  after  his  commitment  petitioned 
insolvent  court  for  his  discharge  fiom  imprisonment,  and  was  remanded 
at  plaintiff's  suit  lot  nine  months,  at  the  expiration  of  which  defendant  dis- 
charged him,  961  a. 
affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes,  ib. 
On  Specialties  in  General.  * 

denying  deed  being  in  defendant's  possession,  963 
escrow,  ib. 

fraud,  deed  obtained  by,  963 
duress,  menace  to  kill,  964 

battery  and  menace  of  further  battery,  ib. 
battery  and  fear  of  mayhem,  ib.  . 
duress  of  imprisonment,  ib. 
infancy,  965 
coverture,  966 
usury,  ib. 
.    stock-jobbing  that  bond  was  given  for  settling  differences  against  provisions  in 
stock-jobbing  act,  968 
set-off,  968  b. 

to  an  action  on  two  bonds,  set-off  on  two  bonds,  969 
bankruptcy  of  plaintiff,  970 
statute  ef-  limitations,  971 
payment,  974,  5 
By  Heirs,  Executors,  Sfc. 
plene  administravit  before  notice  of  bond,  971 

by  administrator  at  suit  of  administrator  of  judgment  recovered,  and  plene  ad- 
ministravit prater,  ib. 
parol  demurrer  by  an  infant  heir,  973 
rien  per  descent  by  heir,  ib. 
rien  per  devise,  974 
To  Annuity  Bonds  and  Deeds,  975,  975  a.  (see  title  Annuity.) 
On  Arbitration  Bonds,  977  (see  title  Award.) 
To  Bail  Bonds,  979  (see  title  Bail  Bond.) 
To  Replevin  Bonds,  983  (see  tide  Replevin  Bond.) 
To  Bastardy  Bonds,  ib.  (see  title  Bastardy  Bond.) 
On  Indemnity  Bond*,  984  (see  title  Indemnity  Bond.) 
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DEBT— (continued.) 
Pleas  in  Bar  ik— (continued.) 

On  Bonds  for  Performance  of  Covenants, 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  covenants,  966 

performance  generally  of  covenants  in  another  deed*  ib. 

the  like  in  a  more  concise  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  the  plaintiff  discharged  defendant  from  performance,  989 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Charter  Parties,  990  (see  title  Charter  Party.) 
On  Leases  and  Demises,  993  (see  title  Lease.) 
On  Recognizances,  994  (see  title  Recognisance.) 
On  Judgments,  996  a  (see  title  Judgment.) 
On  Statutes, 

to  action  for  bribery,  prior  suit  depending  for  same  offenses,  996  a. 

another  action  for  the  same  offense  compounded  by  rule  of  court,  998 

former  conviction  for  same  offense,  999 

judgments  recovered  by  another  person  for  the  same  identical  offenses  and  pen- 
alties in  plaintiff's  suit,  1000 
Replications  in, 

common  conclusion  with  a  verification,  1170 

for  escapes,  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

to  plea  of  voluntary  escape  and  re-caption  in  an  action  against  marshal,  that  bill 
was  fired  before  prisoner's  re-caption,  ib. 

in  an  action  against  the  watfden  to  plea  of  voluntary  return,  that  the  bill  was  filed 
before  the  return,  ib. 

to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171 

to  plea  of  duress,  that  defendant  freely  executed  the  deed,  1172 

to  plea  of  infancy,  that  defendant  was  of  age,  1172 

to  plea  of  usury,  &c.  that  the  bond  was  legaVib. 

to  a  plea  'of  tender,  ib. 

to  a  plea  of  set-off,  denying  set-off,  1173 

the  like  in  another  form,  ib. 

to  parol  demurrer,  confession  of  plea,  1174 

to  plea  of  rien  per  descent,  that  defendant  had  assets,  ib. 

to  the  like,  that  defendant  had  assets  before  commencement  of  sail,  ib. 

to  plea  of  solvit  ad  diem  or  post  diem,  denying  the  payments,  1175 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 

to  plea  of  ease  and  favor  to  bail  bond,  denying  plea,  1 177 

to  plea  of  comperuit  ad  diem  denying  record  of  appearance,  ib.  * 

to  non  damni/icatus  on  bastardy  bond,  stating  damage,  ib. 

to  non  damnificalus  to  indemnity  bond,  stating  damage,  1 178 

to  plea  of  performance  of  bond,  that  E.  F.  has  not  accounted,  1179 

the  like  stating  several  breaches,  1 180 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ib. 

that  ship  sailed  before  expiration  of  time,  ib. 

on  leases,  denial  of  the  eviction,  ib. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181 

to  plea  of  nul  tiel  record  in  the  same  court,  stating  the  record,  ib* 

the  like  in  a  different  court,  1182 

to  plea  of  no  ca.  so.  against  principal,  setting  out  ca.  sa.  ib. 

to  plea  of  death  of  principal  before  return  of  ca.  sa.  stating  ca.  so.  dec.  1188 

to  pleas  to  debt  on  judgments,  1184  [ib. 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained  by  fraud, 
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DEBT— (continued.) 
Replications  in — (continued.) 

to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  tb. 
Rbjoindebs  in, 

similiter,  1219 

to  replication,  stating  award,  denying  award,  1226 
to  replication,  on  bastardy  bond,  showing  damage?  denial  of  replication,  ib. 
to  replication  on  bond  to  account,  that  EL  F.  did  account,  ib. 
Sur-rb  joinder,- 

common  form  of,  1235  *    • 

Rebutters,  e#c.    6ub-bebsttebs,  1286    - 
New  Assignments  (sae  title  New  Assignments.) 

Pleas,  &c.    Puis  Dabbbzn  Continuance  (sea  title  Puis  darein  eontimuance.) 
Demubbebs,  «&c.  in  (see  title  Demurrer.) 
Suggestions  in  (see  tide  Suggestions  \n  Debt.) 
DEBUIT  REPARARE,  &c. 

when  a  sufficient  mode  of  stating  liability,  780 
DECEIT  (see  also  titles  Safe.     Warranty.) 
Case* 

for  false  warranty  of  a  horse,  679 
for  deceit  on  exchange  of  horses,  681 
for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  *666 
for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 
for  misrepresenting  value,  and  quantity  of'  business,  &c  dtfne  at  a  •public  house, 
which  plaintiff  was.  about  to  purchase,  and  which  he  afterwards  purchased  of 
defendant,  688  ...» 

for  misrepresenting  value  of  business,  688  e» 
for  pretending  defendant  had  given  mote-  for  lease  than  he  had,  690 
for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to 

plaintiff's  wharf,  whereby  plaintiff  lost  wharfage,  &c.  691 
for  representing  plaintiff's  wago&set  out  from  defendant's  tan*  694 
by  one  fishmonger  against  another  for  personating  him  to  a  easterner,  697 
by  proprietor  of  patent  snuff,  for  selling  snuff  as"  if  plaintiff '*,  ib. 
for  defending  ejectment  in-  plaintiffs  name^  wheieby  plaintiff  imprisoned  for 

costs,  699 
for  representing  third  person  fit  to  be  trusted,  762 

for  misrepresenting  the  character  of  a  person  when  plaintiff,  inconsequence, 
employed  as  his  agent,  705 
DECLARATIONS, 
Title  of,  in  what  Court  an*  of  what  Tbrm  and  Day, 
by  original,  7  to  11 
by  bill  in  E.  B.  12,  note  a. 

in  the  Common  Pleas,  17  -  v 

in  inferior  courts,  21 
Commencements  and  conclusions  of, 
By  Original, 
in  assumpsit,  7 
in  debt,  9 
in  covenant,  10 
In  the  King's  Bench,  by  Bill 
in  assumpsit,  12 
min  account,  ib* 
*in  annuity,  13 
in  debt,  ib. 
in  debt,  qui  1am,  ib. 
in  detinue,  14 
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DECLAK  ATIONS— (continued . ) 
Commencements  and  conclusions  o?>— (continued.) 
In  the  King's  Bench,  by  BiU— (continued.) 

in  debt  and  detinue,  ib. 

in  case  or  trover,  ib. 

in  trespass,  ib.  -     [accrues  in  vacation,  ib. 

to  detain  a  prisoner  in  custody  of  marshal  in  vacation,  where  cause  of  action 

against  a  prisoner  in  custody  of  the  sheriff,  ik 

against  two,  one  in  custody  of  sheriff,  and  the  other  of  marshal,  15 

against  a  defendant  sued  by  a  wrong  name,  ib. 

where  one  of  plaintiffs  died  after  issaing  of  writ,  and  before  declaration,  16 

conclusion  of  a  declaration  in  King's  Beneh,  ib. 

da    —    do.    —    in  debt  qui  tarn,  17 

da     —    da    —    in  trespass,  ib. 
In  the  Common  Pleas. 

in  assumpsit,  case,  or  trover,  17 

in  debt,  18 

in  debt  qui  tam%  ib. 

in  account,  &c.  ib. 

in  covenant,  ib. 

in  detinue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modern  form,  19 

10  detain  a  prisoner  in  custody  of  warden  in  vacations,  19 

where  one  of  the  plaintiffs  died  after  issuing  of  writ*  ft. 

where  one  of  the  defendants  died,  19 

conclusion  of  a  declaration  in  C.  P.  ib. 

do.    —    do.    —  ■  ill  debt  qui  Uan,  ib; 

da    —    do.    —    in  trespass,  ib. 
J*  Inferior  Courts. 

in  the.  Mayor's  Court  in  London,  in  assumpsit,  22 

the  like  in  debt,  ib. 

the  like  by  baron  and  feme,  feme  being  feme  sole  trader  within  the  city,  ib. 

the  like  against  baroa  and  feme,  feme  being  sole  tracer,  dco*  23 

do.  in  the  Borough  Court  of  Southwark,  ib* 

do.  in  the  County  Court,  24 
By  anb  against  pabticulab  Fusons. 
By  and  against  Attoruies,  $c. 

declaration  by  an  attorney  in  K.  B.  29 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues,  and  bill  is  filed  in  vacation,  90 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  in  C.  P.  ib. 

bill  against  an  attorney  of  C.  P. 

declaration  thereon  after  appearance,  ib. 
Infants, 

declaration  by  an  infant  in  K.  B.  32  do.  in  C,  P.  ib. 

Assignees, 

commencement  of  declaration  by  the  assignees  of  a  bankrupt  in  K.  B.  33 

the  like  in  C.  P  ib, 

do.  by  one  partner  and  the  assignees  of  another,  ib. 

by  assignees  of  two  or  more  bankrupts  under  several  commissions,  to  recover  a 
debt  due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent,  after  the  remoral  of  the  first  assignee  by  the 
insolvent  court,  38  a. 
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DECLARATIONS— (continued.) 

Br  AND  AGAINST   PARTICULAR    PRBSOH0 — (continued.) 

Assignees — (continued. ) 

conclusion  in  K.  B.  by  assignee  of  a  bankrupt,  er  insolvent,  ib, 

the  like  in  C.  P.  ib. 
By  and  against  Executors  and  Administrators. 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K*  B.  34 

do.  in  C.  P.  ib. 

do.  by  an  executor  of  an  executor,  34 

by  a  surviving  executor,  ib. 

by  husband,  and  wife  executrix,  ib. 

against  an  executor,  ib.  v 

do.  by  an  administrator  against  an  administrator  in  K.  B«  ib.  * 

the  like  in  C.  P.  36 

by  an  administrator  de  bonia  non,  with  wiH  annexed,  ib. 

by  an  administrator  durante  where  atate,  ib, 

by  an  administrator  limited  under  the  original  will,  or  a  copy  thereof  be 
brought  into  the  Archbishop's  Court,  ib. 

profert,  ib.  * 

against  an  administrator  de  bends  nan,  with  will  annexed,  ib. 

profert  by  an  executor  in  K.  B,  ib. 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor*  ib. 

conclusion  of  a  declaration  by  administrator  in  K.  B,  ib. 

profert  by  administrator  in  K;  B.  36 

do.  by  administrator  de  bonis  non  of  administrator,  ib. 

do.  by  administrator,  with  the  wHl  annexed,  ib* 
By  Clerks  or  Treasurers  appointed  to  sue  by  Statute. 

declaration  by  a  clerk,  or  treasurer  to  trustees*  dec.  empowered  to  sue  under  a 
statute,  36 

declaration  against  such  clerk  or  treasurer,  ib. 

declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to  sue  under  a 
statute,  ib. 
In  assumpsit  (see  title  Assumpsit.) 

debt  (see  title  Debt.) 

covenant  (see  title  Covenant.) 

detinue  (see  title  Detinua*) 

case  (see  title  Case.) 

replevin  (see  title  Replevin.) 

trespass  (see  title  Trespass.) 

ejectment  (see  title  Ejectment.) 

account  (see  title  Account.)  « 

quare  impedit  (see  title  Quote  hnpedtt.) 

dower  (see  title  Dower.) 

intrusion  (see  title  Intrusion.) 

writs  of  entry  (see  tide  Writ  of  Entry.) 

writs  of  right  (see  title  Writ  of  Right,) 

partition  {see  title  Partition.) 
DECREE, 

assumpsit  on  Scotch  decree  by  assignee*  of  a  bankrupt,  246 

debt  on  Scotch  decree*  416 
DEED  (see  particular  titles  Bond.     Covenant.    Debt.) 

on  a  deed-poll,  424 

trover  for,  836 
DEFECT  of  FENCES  (see  titles  Damage  Feasant.    Fences.) 
DEFENSES, 

on  appearance  by  attorney,  892 
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DEFENSES— (continued. ) 

by  husband  and  wife,  892 
by  ferae  covert  alone,  ib. 
by  a  person  sued,  by  a  wrong  Bane,  ib.   - 
by  an  infant,  893 
DEFFNSE  of  POSSESSION  (see  title  House.) 

pleas  in  trespass  justifying  under,  1072  to  1075  . 
replication  under,  1202^  3 
DE  INJURIA, 

plea  of,  in  debt  on  imdemnity  bond,  985 
replication  of 

in  case  for  words,  1186 
in  trespass  in  general,  1201 

to  plea  of  son  assault  demesne,  1202 
te  plea  justifying  under  a  writ,  1904 
to  plea  justifying  a  distress  damage  feasant  demise  by  E. 
F.  to  plaintiff  end  dc  injuria,  1206 
DEL  CREDERE  COMMISSION,  , 

assumpsit  on  promise  to  be  responsible  in,  348 
DELIVERY  (see  afeo  lifbse  Lease.    Sak.) 

for  not  delivering  goods  bought,  268,  27V,  272 
of  writ  to  sheriff,  and  of  warrant  to  bailiff  pleaded,  447,  1084, 5 
DEMAND  (see  also  title  Request.) 

of  copy  of  warrant  frem  a  eenstaMe,  6  ■ 
declaration  on  note  payable  oh  averring  demand,  119 
replication  of,  to  plea  of  tender,  1154, 5, 1229 
DEMISE  (see  also  titles  Landlord  and  Tenant.    Lease.    Notice.     Title  pleaded.) 
statement  of, 

.  ia  ejectment  (see  title  EjeetovntJ  879, 883, 6 
by  lease,  550    . 

from  year  to  year,  1047,  K58, 1168,  112V 
in  plea  ia  bar  in  replevin,.  1182 
DEMURRAGE, 

assumpsit  for,  64 

for  detaining  ship  beyond  days  of  demurrage,  cac.  221/226 
debt  for,  428 

pleas  to  covenant  for,  1007  to  1099 
DEMURRERS, 
To  Declarations, 

general  demurrer  to  whole  declaration,  1246 

to  a  count,  ib. 
special  demurrer,  ib. 
special  demurrer,  for  that  declaration,  is  not  entitled  of  any  court  or  term,  and 

contains  repugnant  promises,  &c.  ib. 
ditto,  to  a  eount,  ib. 
'  to  declaration  entitled  generally  of  term  when  tftusa  .of  action  accrued  after 
first  day,  1247 
to  bill  against  attorney  for  being  entitled  as,  of  preceding  term,  whereas  cause 

of  action  appears  to  have  arisen  since*  ib. 
for  being  too  general*  and  also  for.  divert  blanks,  die.  Ib. 
for  not  stating  time,  dec,  1248 
for  omitting  venue,  ib. 

to  last  count  of  declaration  for  not  laying  a  venue  where  the  offences  are  sup- 
posed to  have  been  committed,  ib. 
for  joining  count  ia  trover  and  in  assumpsit,  ib. 
for  not  showing  grant  of  administration,  1249 
for  laying  the  promise  to  pay  whenever  jMntif  should  be  requested,  tec.  1250 
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DEMURRERS— (continued.) 
To  Declarations — (continued.) 

for  laying  the  promises  on  an  impossible  day,  1350 

for  declaring  against  executors  in  the  debet  and  detinet,  ib.  - 

to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtained,  ib. 

demurrer  for  not  making  profert  of  deed,  1251 

for  not  describing  locus  in  quo  in  declaration,  1251 

for  not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  ib. 

for  not  stating  trespasses  committed  vi  et  arm/is,  &c.  ib. 

for  declaring  against  assignees  as  such,  1252 

for  declaring  with  a  quod  cum  in  trespass,  ib* 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 
To  Pleas  in  Abatement. 

general  demurrer,  1254 

special  demurrer,  ib. 

to  plea  of  misnomer,  "  and  the  said,  &c,"  ib. 

for  pleading  a  variance  from  original  writ,  without  craving  oyer,  1255 

to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning, "  and  the  said  A.  W."  when  there  is  no  such  person 
named  in  the  declaration,  1255 
To  Pleas  in  Bar. 

general  demurrer  to  plea  in  assumpsit,  1256 

special  demurrer  to  plea  in  assumpsit,  ib. 

to  a  plea  in  debt,  ib. 

to  plea  in  covenant,  ib. 

to  plea  in  case,  1257 

to  an  avowry  or  cognizance,  ib. 

to  a  plea  in  trespass,  ib. 

for  not  concluding  to  the  country,  1257 

to  two  pleas  to  actions  for  non-performance  of  an' agreement,  ib. 

to  plea  of  nil  debet,  pleaded  to  an  action  of  assumpsit,  ib. 

that  plea  amounts  to  general  issue,  1258,  9  [sex  annos,  ib. 

for  pleading  nan  assumpsit  infra  sex  annos,  instead  of  actio  non  accrevit  infra 

the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 

to  plea  (of  non  assumpsit,  pleaded  to  action  of),  to  debt,  ib. 

for  pleading  nil  debet  to  debt  bn  bond,  1260 

for  not  answering  whole  of  declaration,  ib. 

for  not  pleading  nul  tiel  record  to  debt  on  judgment,  ib. 

for  not  setting  forth  articles  of  agreement  in  plea,  ib. 

to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib. 

that  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who  were  the, 
persons  seised  in  fee,  ib. 

in  avowry,  varying  as  to  place,  from  the  declaration,  ib. 

for  avowing  on  possessory  title  only,  ib. 

for  alleging  that  the  trespasses  in  two  counts  are  the  same,  1262 
To  Replications,  fyc. 

general  demurrer  to  a  replication,  1262 

special  demurrer,  ib. 

demurrer  to  a  plea  in  bar  to  cognizance,  ib. 

for  attempting  to  put  in  issue  matter  of  la*w,  1263 

to  replication  for  duplicity,  ib. 

to  a  replication  in  replevin,  ib. 
To  Rejoinders. 

for  duplicity  and  multifariousness,  1265 

for  not  tendering  an  issue  on  fact  not  traversed,  1266 
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DEMURRERS— {continued.) 
Joinders  in, 

joinder  in  demurrer  to  a  declaration  or  replication  in  assumpsit,  1267 

the  like  in  other  actions,  ib. 

joinder  in  demurrer  to  a  plea  in  abatement,  1267 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit*  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  1268 
DEMY  MARK, 

tender  of,  pleaded  in  real  action,  1372 
DESCENT  (see  also  title  Rien  per  descent.) 

title  by,  stated,  571,  1303,  1330,  &c. 

of  gavel  kind  lands,  stated,  1397 

plea  of  rien  per  descent  in  action  on  bond  against  heir,  973 

denial  of,  in  writ  of  right,  1374 
DE  SON  TORT  DEMESNE  (see  title  De  Injuria.) 
DETINUE, 

commencement  of  declaration  in,  in  C.  P.  18 
Declarations  «n, 

first  count  on  bailment  to  re-deliver  on  request,  593 

second  count  on  a  supposed  finding,  594 

debt  and  detinue  in  the  same  declaration,  595 
Pleas  in  Bar  in, 

general  issue  non  detinet,  1023  [ture,  ib. 

that  person  under  whom  plaintiff  claims  was  not  lawfully  possessed  of  inden- 

that  third  person-  pledged  deed  to  defendant,  ib. 

justifying  detention  of  lease,  &c.  as  trustee,  1025 

that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026 

at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security, 
1027 

at  the  suit  of  assignees  denying  bankruptcy,  1028 

that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  &c.  ib. 

that  bankrupts  assigned  over  interest  in  ship,  and  delivered  bill  of  sale,  &c. 

plea  traversing  possession  of  plaintiff  as  assignee,  1029 
DEVASTAVIT, 

law  as  to,  suggesting,  &c.  848,  note. 

suggested  in  action  against  administratrix,  on  judgment,  484 
DEVASTAVIT  VEL  NON, 

feigned  issue,  to  try,  240 
DEVISE  and  DEVISEE  (see  title  Will) 

devise  and  fee-simple  pleaded,  591 

declaration  against  devisee  and  heir,  469 

plea  by  devisee,  rien  per  devise,  974 

replication  thereto,  1174 
DILAPIDATIONS    (see    also    titles    Covenant.      Landlord    and    Tenant.      Rector. 

Waste.) 
DISCLAIMER  of  TITLE, 

plea  of,  in  trespass,  1066 
DISCONTINUANCE, 

determination  of  a  suit  by,  pleaded,  605 
DISCOUNT, 

for  not  procuring  discount  of  a  bill,  277,  350 

for  usury  on,  512 
DISTRESSES, 

declarations  respecting,  [tress,  253 

assumpsit  on   promise  to  pay  the  rent  on  plaintiff's  withdrawing  a  dis- 
ease for  illegal  distresses, 
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DISTRESSES— {continued.) 

for  double  value  of  goods,  no  rent  being  in  arrear,  717 

for  distraining  beasts  of  the  plough,  718 

for  distraining  tools  of  trade,  ib. 

for  distraining  more  rent  than  was  due,  719 

for  an  excessive  distress,  720 

for  distraining  a  second  time  on  same  goods  for  same  rent,  ib. 

for  driving  distress  out  of  hundred,  721 

for  impounding  distress  off  premises,  and  not  giving  notice,  722 

for  refusing  to  re-deliver  goods  on  tender,  723 

for  selling  goods  within  the  five  days,  724 

for  not  removing  goods  after  the  five  days,  724 

for  selling  under  a  distress  without  having  goods  appraised  by  ap- 
praisers, 725 

for  selling  a  growing  crop  before  gathered  and  appraised,  725  a. 

for  not  selling  for  best  price,  725  a. 

for  not  giving  a  copy  of  charges,  under  57  Geo.  3.  c.  93. — 726 

for  not  leaving  overplus  in  the  hands  of  the  sheriff,  &c.  ib. 

for  rescue  of  cattle,  &c.  distrained  damage  feasant,  ib. 

for  pound-breach  of  cattle  distrained  damage  feasant,  735 

for  misusing  a  distress,  678 

against  a  bailiff  for  misconducting  a  distress,  669  c. 

against  landlord  for  not  indemnifying  plaintiff  from  a  distress  by 
ground-landlord,  727 
trespass  for  taking  a  distress,  859 
avowries  and  cognizances,  &c.  respecting  (see  tkle  Replevin  J  1042  to  1059 

e'eas  in  trespass  respecting  (see  title  Trespass,)  1092  to  1097 
BANCE, 

of  rights  of  common  (see  title  Common,)  799  (o  807 

of  rights  of  way  (see  title  Way,)  807  to  810 

of  ferries,  814 

of  pews,  817 

of  markets,  818 

of  franchises,  &c.  818  i. 
DOGS, 

case  for  keeping  dogs  used  to  bite,  &c.  596, 8 

trespass  for  killing  of,  860 

plea  in  trespass  justifying  killing,  for  worrying  sheep,  1097 
DOUBLE  KENT  (see  tide  Rent.) 

assumpsit  for,  45 

debt  for,  495 

avowry  for,  1054 
DOUBLE  VALUE  (see  title  Rent.) 

debt  for  holding  over,  493 
DOWER, 

pleaded,  563 

praecipe  for  writ  of  dower,  1311 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1312 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1313 

sheriff's  return  to  writ  of  dower,  ib. 

writ  of  grand  cape,  1314 

sheriff's  return,  1315 

plaint  or  count  in  dower,  ib. 

the  like  by  widow  and  her  second  husband,  1315 

the  like  by  infant,  1316 
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DOWER— (cofitfntftJ.) 

pleas  by  infants  touts  tempt  prist,  1316 

plea  ne  unques  s&isie  que  dower,  1316 

plea  of  ne  unques  aecouple,  ib. 

replication  of  marriage  in  England,  1*317 

in  Scotland,  1318 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1319 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  setste,  and  to  the  rest  nan  te- 
nure, ib. 

form  of  issue,  1321 

postea,  finding  that  husband  died  seised,  the  value  of  the  estate,  &c.  1321 

judgment  after  verdict  for  seisin  and  damages,  1322 

the  like  where  no  damages  found,  1323 

writ  of  habere  facias  seisinam,  where  no  damages  recovered,  ib. 

entry  of  judgment  by  default,  that  husband  died  seised,  and  award  of  seisin, 
&c.  132i 

writ  of  seisin  and  inquiry  of  damages,  1325 
DRIVING, 

carelessly,  case  for  damage  by,  647  to  650 
DUPLICITY, 

demurrer  to  replication  for,  1263 

demurrer  to  rejoinder  for,  1265 
DURESS, 

pleas  of,  964,  5 

replication  to,  denying  the  duress,  esc.  1172 

EASE  and  FAVOR, 

plea  of,  in  debt  on  bail  bond,  961 
replication  denying  plea,  1177 
EJECTMENT, 

declarations  in, 

by  original  in  K.  B. 

on  a  single  demise,  877 

premises  in  general  how  to  be  described,  878 
the  demise,  879 
plaintiff's  entry,  881 
the  ouster,  ib.  • 
the  notice  to  appear,  ib. 
notice  under  1  Geo.  4.  682 
on  two  demises  with  one  ouster,  ib. 
on  two  demises  with  two  ousters,  883 
on  demises  by  tenants  in  common,  &c.  885 
by  bill  in  K.  B.  ib. 
on  a  vacant  possession,  888 
notice  to  appear  thereto,  ib. 
plea,  not  guilty  in,  1 141 

trespass  for  mesne  profits  and  costs  after  recovery  in,  870 
ELOPEMENT, 

plea  of,  in  dower,  1318 
replication  to  plea  of,  1319 
EMBEZZLEMENT, 

plea  justifying  imprisoning  plaintiff  on  suspicion  of,  1080 
*  ENGRAVING, 

case  for  pirating,  762 
ENROLMENT, 

want  of,  pleaded  to  debt  on  annuity  deed,  975 


INDEX.  1449 

ENTRY  (see  also  title  Ways.) 

under  a  lease  stated,  551 

by  an  assignee,  554 
ENTRY,  WRIT  of, 

writ  of  entry  in  tbe  pott,  1339 

declaration  thereon,  ib. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1940 

proceeding  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  post,  ib. 

plaint  in  nature  of  writ  of  entry  in  the  per  and  cui,  1342 

mandate  or  summons  thereon,  1343 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1344 

return  to  writ  of,  ib. 

entry  of  return  of  summons,  admission  of  prochoin  amie  for  demandant,  and 
appearance  of  tenant,  1845 

mode  of  proceeding  stated,  ib. 

count  in  same  proceedings,  1346 

form  of  plaint  as  recorded,  1347 

steward's  first  summons,  1348 

admission  of  prochein  amie  for  demandant,  -entry  of  return  of  summons,  of  de- 
fault of  tenant,  and  award  of  grand  cape,  1349 

second  summons,  1350 

sheriff's  return,  1351 

directions  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  of  grand  cape,  release  of  default,  count 
and  tenant's  imparlance,  135?,  3 

another  imparlance,  1353 

tenant's  plea,  ib 
ERROR, 

debt  on  a  recognizance  of  bail  in  error  in  C.  P.  at  Lancaster,  478 

the  like  in  C.  P.  taken  before  a  judge,  479 

the  like  on  a  recognizance  of  bail  in  error  from  K.  6.  to  Exchequer,  ib. 

replications  in  trespass  to  plea  justifying  seisure  under /./«.  that  writ  of  error 
was  allowed,  1207 
ESCAPES, 
Debt  for, 

against  sheriff  for,  under  a  ca.  sa.  416 

against  marshal,  where  prisoner  committed  in  execution,  419 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoner  in*  execution, 
420  a. 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C. 
P.  removed  into  K.  B.  in  error,  for  damages  in  C.  P.  and  costs  in  error,  420  b. 

against  warden,  where  prisoner  removed  by  habeas  corpus  to  Fleet,  and  original 
action  in  K.  B.  421 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and 
re-committed,  423 
Case/or, 

against  sheriff  for  escape  on  mesne  process,  737 

tbe  like  for  not  arrested  on  opportunity,  740 

the  like  for  false  return  of  non  est  inventus,  ib. 

the  like  for  escaping  on  final  proces,  741 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeas  cor- 
pus, ib. 

against  marshal  for  escape,  where  original  action  was  in  C.  P,  and  defendant 
therein  was  surrendered  to  warden  of  Fleet  in  discharge  of  bail,  and  thence 
by  habeas  carpus  committed  to  the  custody  of  the  marshal,  742 

second  count  setting  out  the  writ  and  proceedings  more  concisely,  t&b. 
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ESCAPES— {continued.) 
Case  for — (continued.) 

a  general  count  against  marshal  for  escape  where  defendant  in  custody  on  a  sur- 
render in  discharge  of  bail,  743 

the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff,  ib. 

against  warden  where  prisoner  surrendered  in  discharge  of  bail,  745 
Pleas  in  Debt, 

for  escape  from  execution  against  marshal  or  warden,  a  ro-caption,  95,  7 

defendant's  forcible  escape,  and  his  subsequent  return,  958,  960 

plea  that  the  prisoner  escaped  twice,  and  voluntarily  returned,  and  was  in  custody 
at  the  time  of  filing  the  bill,  958 

by  warden,  of  escape  of  prisoner  in  custody,  on  render  in  discharge  of  bail, 
without  defendant's  knowledge,  and  a  return  before  action,  959 

that  prisoner  was  discharged  with  plaintiff's  consent,  961 

plea  to  action  against  warden  of  Fleet  for  an  escape  that  plaintiff  licenced  pris- 
oner to  go  at  large,  961 

plea  to  declaration  on  debt  against  marshal,  for  an  escape  after  debtor  had  been 
committed  to  defendant's  custody,  that  debtor,  after  his  commitment,  petitioned 
Insolvent  Court  for  his  descharge  from  imprisonment,  and  was  remanded  at 

tlaintifTs  suit  for  nine  months*  at  the  expiration  of  which  defendant  discharged 
im,  961  a. 

affidavit  on  8  &  9  W.  8.  c.  27.  s.  6.  as  to  escapes,  .961  a. 
Replications  in  Debt  for, 

that  defendant  of  his  own  wrong  permitted  escape,  1170 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

that  bill  was  filed  before  prisoner's  re-caption,  ib. 

that  bill  against  warden  was  filed  before  prisoner's  return,  ib. 
ESCROW, 

plea  of  delivery  of  bond  as,  962 
ESSOIGN, 

entry  of  essoign  de  ultra  mare,  1370 

affidavit  that  essoign  is  true,  1371 

entry  of  common  essoign,  1257 

rule  given  by  clerk  of  essoigns,  ib. 

entry  of  adjournment  of  ensoign,  1358 
ESTATES, 

title  in,  pleaded  (see  title  Title  Pleaded,  and  their  respective  titles.) 

sold,  assumpsit  for,  39 

assumpsit  for  not  making  title  or  abstract,  or  conveyance  on  sale  of,  287 
for  not  completing  purchase  of,  291 

covenant  for  breach  of  good  title,  546 
ESTOPPEL, 

replication  of,  in  abatement)  1143 

in  bar,  1144 
ESTOVERS  (see  title  Common.) 

declarations  for  disturbance  of  common  of,  807 
EVICTION, 

plea  of,  to  debt  for  rent,  993 

replication,  denial  of,  1 180 

plea  in  bar  in  replevin,  1192 
EXCESS, 

replication  in  trespass  stating  excess,  1205 

rejoinders  denying  it,  1232 
EXCESSIVE  DISTRESSES  (see  tide  Distresses.) 
EXCESSIVE  LEVY, 

for  levying  en  a  judgment  entered  up  under  warrant  of  attorney,  when  part  had 
been  paid,  rest  not  due,  727 
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EXCESSIVE  LEVY— {continued.) 

for  procuring  &  fieri  facias  for  more  than  the  judgment,  729 
1  against  sheriff  for,  and  converting  overplus  to  his  own  use,  790 

EXCHANGE,  BILL  of  (see  title  Bill  of  Exchange.) 
EXCHANGE  of  HORSES, 

assumpsit  to  pay  money  upon,  274 
upon  a  warranty  on,  281 
EXCISE  OFFICER, 

notice  of  action  to,  4 
]'  tender  of  amends  by,  pleaded  in  trespass,  1063 

plea  of  general  issue,  by  solicitor  of  customs,  on  behalf  of  the  king,  under  9 
i  Geo.  4.  c.  25,  1030 

EXECUTORS  (see  also  Ut\e  Administrators.) 
Declarations  by  and  against, 
b  Commencements  and  Conclusions  of 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  ¥L  B.,  86 
i  do.  in  C.  P.  ib. 

i  do.  by  executor  of  an  executor,  ib. 

i  do.  by  a  surviving  executor,  ib. 

i  do.  by  husband,  and  wife  executrix,  ib. 

do.  against  an  executor,  ib. 
profert  by  an  executor  m  K.  B.  35 
profert  by  executor  of  an  executor,  ib. 
profert  by  a  surviving  executor,  ib. 
assumpsit  iy,  in  general,  on  promises  to  testator,  101 
on  promises  to  plaintiff  as  executor,  102 
on  an  account  stated  with  him  as  such,  ib. 
surviving  executor,  104 

husband  and  wife  executrix,  before  marriage,  105, 
the  like  where  wife  became  executrix  after  marriage,  ib. 
to  recover  expenses  of  a  party-wall,  250 
profert  of  a  will,  35,  &c. 
against  on  promises  by  testator,  106 
on  promises  by  defendant  as  executor,  ib. 
as  surviving  executor,  108 
husband  and  wife  executrix  before  marriage,  109 
the  like  where  she  became  executrix  after  marriage,  109 
on  promise  to  pay  a  legacy  in  case  of  forbearance,  245 
On  Promissory  Notes, 
by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not 

having  indorsed  it,  136 
by  executor  or  administrator  of  payee  against  maker,  140 
by  executor  or  administrator  on  promise  since  the  death,  ib. 
the  like  in  another  form,  stating  probate,  141 
payee  against  the  executor  or  administrator  of  maker,  142 
On  Bills  of  Exchange, 
by  executor  or  administrator  of  payee,  &c.  against  acceptor,  165 
by  executor,  dec.  of  payee,  &c.  against  drawer,  where  bill  due  after  death,  166 
by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  dae  above  six 

years,  ib. 
against  executor  or  administrator  of  acceptor,  167 
Debt  by  executor  of  obligee  against  obligor,  465 

against  executor  of  obhger,  468 
Covenant  by  and  against, 
by  executor  of  lesser  against  lessee,  552  b. 
by  executor  of  lessor  being  a  termor,  for  a  breach  after  testator's  death,  566 
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EXECUTORS— (continued. ) 
'  Declarations  by  and  against — (continued.)  a 

Covenant  by  and  against — (continued.)  ' 

against  executor  of  lessee  for  a  breach  after  testator's  death,  565  a. 
title  stated,  564,  5,  591 

by  executors  of  insurer  on  policy  of  insurance,  536 
on  mariner's  indenture  against  executor  of  master,  522 

by  heir  of  purchaser  against  executor  of  husband  on  covenant  for  further  assur- 
ance, and  for  not  levying  a  fine,  543 
trover  by,  838 
Pleas  by  and  against, 
In  assumpsit) 

general  issue,  that  neither  defendant  or  testator  promised,  941 

ne  unques  executor,  ib. 

ne  unques  administrator,  942 

plaintiff  ne  unques  administrator  craving  oyer  of  letters  of  administration,  ib. 

plaintiff  ne  unques  administrator  as  to  causes  of  action  contained  in  declaration, 

943 
that  plaintiff  and  defendant  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executors,  943        I 
plea  to  action  against  an  executor,  that  there  were  other  contracting  parties 

besides  the  testator,  who  survived  the  testator,  ib.  | 

plea  or  notice  of  set-off  in  actions  by  or  against,  933,  933  a. 
plene  administravit  generally,  943 
the  like  by  an  executor  of  an  executor,  944 
plene  administravit  prater,  945 

a  retainer,  946  ! 

judgment  recovered  against  testator, 
bonds  outstanding,  and  \  and  plene  administravit  prater,  947 


judgment  recovered  against  defendant, 
In  Debt, 

in  general,  956  a.  971 

plene  administravit  generally,  ib. 

the  like  before  a  notice  of  the  bond,  ib. 
Avowries  relating  to 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37.— 1055 
Replications  by  and  against, 
In  Assumpsit, 

to  statute  of  limitations  of  action  commenced  in  a  year  after  death,  1162 

to  ne  unques  executor,  that  defendant  is  executor,  1163 

to  plene  administravit,  general  denial  of  plea,  ib. 

award  of  venire  where  only  plene  administravit  is  pleaded,  ib. 

to  plene  administravit  by  an  executor  of  executor,  1164 

to  plene  administravit  prater  bonds,  outstanding  assets,  ultra,  1 165 

that  defendant  had  assets  when  he  had  notice  of  writ,  ib. 

that  assets  came  to  hand  after  exhibiting  the  bill,  ib. 

that  judgments  against  defendant  were  obtained  by  fraud,  1 166 

that  judgments  fraudulently  suffered  for  more  than  was  due,  1167 

that  bond  has  been  paid  and  is  kept  on  foot  by  fraud,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  kept  on  foot 
by  fraud,  1168 

prayer  of  judgment  of  assets,  iajuturo,  and  general  issue,  ib. 

the  like  with  award  of  inquiry,  1169 

replication  to  a  plea  of  plene  administravit  prater,  praying  judgment  as  to  the 
c£10,  and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
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EXECUTORS— (cmUinued. ) 
Rejoindbbs  by  and  against, 

In  assumpsit,  * 

that  no  assets  have  come  to  hand  since  issuing  writ,  1225 

that  judgments  against  defendant  were  fairly  obtained,  ib. 

to  replication  to  plea  of*  statute  of  limitations  of  action  brought  in  a  year  after 
testator's  death,  denying  the  appearance  of  defendant,  &c.  3>. 
Pleas,  &c.  Puis  daerien  Continuance, 

plea  in  bank  by  judgment  recovered  against  him,  1239 

the  like  in  Nisi  Prius,  ib. 

affidavit  of  truth  thereof,  1241 
Demurrer, 

for  declaring  against  in  debt  and  detinet,  1250 
EXPULSION  (see  also  titles  Eviction.  Trespass.) 
EXTORTION, 

debt  by  party  grieved,  on  32  Geo.  2.  c.  28,  against  bailiff  for,  501 

the  like  for  treble  damages,  on  23  Hen.  6.  c.  9. — 504 

debt  on  28  Elifc.  c.  4.  and  43  Geo.  3.  o.  46,  s.  5.  ib. 

debt  by  common  informer,  on  23  Hen.  6.  c.  9.  for  refusing  bail,  and  for  extor- 
tion, 509 

ease  against  sheriff,  on  28  Eliz.  c.  4.— 827 
EXTRA  VIAM  (see  title  New  Assignment.) 

new  assignment  of,  1217 
FACT, 

demurrer  for  tendering  an  issue  in  fact  not  traversed,  1266 
FACTOR  (see  also  title  Agent.) 

assumpsit  by,  for  commission,  &c.  78 

against,  for  selling  on  credit  to  an  insolvent,  <fcc.  348 

for  not  rendering  account,  342,  4 

plea  of  set-off  to  action  by  principal,  of  monies  due  to  defendant  from  factor, 
who  dealt  as  principal,  939 
FALSE  CHARACTER  (see  also  titles  Deceit.    Slander.) 

case  for  giving  of  630 

case  for  misrepresenting  third  person  fit  to  be  trusted,  702 
FALSE  IMPRISONMENT  (see  title  Malicious  Prosecution.) 

declarations  for, 

specially,  857 
generally,  ib. 

pleas  justifying  (see  title  Trespass.) 
FALSE  RETURNS  (see  also  tide  Sheriff.) 

case  for,  to  mesne  process,  non  est  inventus,  740 

case  for,  to  final  process,  nulla  bona,  748 

case  fpr  not  levying,  and  for  a  false  return,  750 
FEE  SIMPLE  (see  also  titles  Cappyhold.  Covenant.  Title  pkadsd.) 

seisin  in  fee  in  possession  pleaded  of  different  property,  560 

of  husband  and  wife,  561, 1359,  1361 

in  reversion,  568,  1330,  1333,  1365,  6 

in  remainder  in  a  copyhold,  569 

in  severalty,  ib. 

in  joint-tenancy,  570 

copacenary,  ib. 

tenancy  in  common,  571,  1391 

descent  in  fee,  571, 1333,  1360,  61 
FEIGNED  ISSUES, 

feigned  issue,  with  two  counts,  at  the  suit  of  surviving  partners,  first  count  to 
try  petitioning  creditor's  debt :  second  to  try  bankruptcy,  235 

Vol.  HI.  56 
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FEIGNED  ISSUES— (continued.) 

the  like  to  try  trading  of  a  supposed  bankrupt,  239    ' 

the  like  issue  in  one  count  to  try  several  rights  of  common,  ib. 

pleas,  ib. 

feigned  issue  devisavii  vdnon,  240 

the  like  to  try  issue  whether  party  heir-at-law  or  not,  241 
FELONY, 

on  promise  to  pay  money  if  plaintiff  would  arrest  <a  felon,  258 

case  for  malicious  prosecution  of  plaintiff  before  a  justice  for,  607 

case  for  libel,  charging  plaintiff  with,  627 

case  for  words  slandering  plaintiff  by  charging  him  with,  683,  688 

plea  justifying  imprisonment  for,  1080 

plea  justifying  imprisonment  under  suspicion  of,  1081 

plea  justifying  words  of,  1031 
FEME  COVERT  (see  also  title  Husband  anU  Wife.) 

appearance  and  defense  by,  895 

plea  of  coverture  of,  when  plaintiff,  899 

the  like  when  defendant,  ib. 

coverture-  in  bar  in  assumpsit,  909 

the  like  in  debt,  956 

the  like  in  assumpsit,  on  a  guarantee  that  the  party  for  whom  it  was  gives  was 
a  feme  covert,  909 

replevin  in  abatement  denying  coverture,  1 142 
FENCES, 

declarations  for  not  repairing  of,  780 

trespass  for  breaking  down,  866 

pleas  of  defect  of  fences, 

in  trespass  to  real  property,  1103 

in  bar  in  replevin  to  avowries  distresses  damage  feasant  generally,  1196 

defendant's  neglect  to  keep  a  gate  shut,  1197 

plaintiff  entitled  to  common  in  adjoining  close*  1198 

replication 

to  plea  of  distress  damage  feasant,  defect  of  fences,  1206 

to  plea  of  defect  of  fences,  that  defendant  turned  cattle  in,  1210 

to  the  like  plea,  that  the  cattle  were  unruly,  ib. 

in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  1213 
denial  of  defeot  of  fences,  ib. 

rejoinder  to  replication  of  defendant's  cattle  being  unrury  and  breaking  fence, 
that  cattle  escaped  by  defect  of  fence  mentioned  in  plea,  and  not  by  that 
defect  of  fences  in  replication,  1232 
FEOFFMENT  (see  also  Title  Pleaded.) 

pleaded,  573,  1374,  5 
FERRY, 

case  for  disturbing,  814 
FICTITIOUS  PERSON, 

one  bill  payable  to  order  of,  155 
FIERI  FACIAS, 

stated  in  pleading,  748 

declarations  for  false  returns,  <&c.  to,  ib. 

justification  under,  1132  to  1135 

plea  to  debt  on  recognizance  that  puis  dorr.  cont.  debt  levied  by  fi.  fa.  on  prin- 
cipal, 996 

FINES, 

on  admission  to  a  copyhold,  assumpsit  for,  49 

fines  levied  with  and  without  proclamations,  pleaded,  581,  2 

covenant  on  deed  of  sale  for  not  levying  a  fine,  543 
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FIRM  (see  title  Partners.) 
FISH  and  FISHERY, 

assumpsit  for  rent  of,  42 

trespass  for  fishing  in  close,  <fce.  874* 

second  count,  for  fishing  in  plaintiff's  several  fishery,  875 

third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catching  plaintiff's  fish  generally,  ib. 

plea  in  trespass  that  locus  in  quo  defendant's  freehold,  1106 

that  fishery  was  defendant's  several  fishery,  1107 
that  locus  in  quo  part  of  a  navigable  river,  1108  x 

that  defendant  has  a  free  fishery  in  Iocub  in  quo,  ib. 
oorotaen  of  fishery,  ib. 
FIXTURES  (see  also  title  Landlord  and  Tenant.) 
assumpsit  for,  307 

assumpsit,  special,  for,  by  outgoing  tenant  where  a  valuation  made,  901 
the  like  for  stipulated  damages,  for  not  taking,  299 
trover  for,  885 
FLEET  (see  title  Warden.) 
FORBEARANCE, 

assumpsit  to  pay  costs  for  staying  proceedings  agaipst  defendant,  251 

assumpsit  to  pay  debt  of  third  peften'in  consideration  .of,  252,  816 

on  promise  that  if  plaintiff  woald  withdraw  a  distress,  defendant  wduld  pay  the 

rent,  253 
against  executor  on  promise  to  pay  legacy  in  consideration  of,  24&  * 
FOREIGN  BILLS  (see  title  Bills  of  Exchange.) 
FOREIGN  COIN, 

declaration  on  note  payable  in,  122 
on  bill  payable  in,- 167 
FOREIGN  JUDGMENT, 

assumpsit  on  a  Jamaica  judgment,  243 

assumpsit  on  a  Scotch  decree,  at  the  suit  of  assignees  of  a  bankrupt,  245 
debt  on  a  decree  in  court  of  Sessions  of  Scotland,  415  - 
FORCIBLE  ENTRY, 

declarations  for,  865,  6 
FORCIBLE  ESCAPE  (see  title  Escape.) 

FORMER  RECOVERY  (see  titles  Auter  Action  Pendant.    Judgment  recovered.) 
FORNICATION  (see  also  title  Adultery.) 

case  for  libel  accusing  governess  of,  641  b. 
FRAUDS,  STATUTE  op, 

plea  of,  to  action  on  guarantee,  909 
FRAUD,  declarations  lor  (see  title  Deceit  and  Misrepresentation.) 
plea  that  deed  was  obtained  by',  968 
replication  denying  fraud,  1171 

that  release  was  obtained' by,  1158,  1245 

judgments  against  executrix,  obtained,  &c.  by,  1166 

indenture  void  for,  1168 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained 

by,  1184 
to  plea  of  former  conviction,  that  it  was  obtained  by,  ib. 
rejoinder,  denying  that  judgment  was  obtained  by,  1225 
FRAUDULENT  REMOVAL, 

debt  on  11  Geo.  2.  c.  19,  against  party  assisting  in,- 495  a 
avowry,  &c.  for  rent  of  goods  fraudulently  removed,  1053 

£leas  in  trespass  justifying  taking  goods  fraudulently  removed,  1197 
[OLD  ESTATE  (see  titles  Fee  Simple.    Freeholder.     Title  Pleaded.) 
8old9  assumpsit  for  price  of,  39 
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FREEHOLDER  (see  also  titles  Jfte  Simple.     Title  Pleaded. 
avowry  by,  for  a  distress  damage  feasant,  1058 

under  a  prescriptive  right  of  common,  1059 
justification  by,  or  under  tenant  in  fee,  1097,  1099/ 1106, 1109 
FREIGHT, 

assumpsit  for  freight,  primage,  average,  &e.  61 
assumpsit  on  policy  of  insurance  on,  183 
FRIENDLY  SOCIETY, 

assumpsit  by  trustees  of,  on  promissory  note,  138 

for  money  lent  by  society,  139 

debt  on  bond,  at  the  suit  of  treasurer  of  a  friendly  society,  established  before  the 

10  Geo.  4.  c.  56,  and  not  conformed  according  to  that  act,  470 
at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the  10  Geo.  4 
c.  56,  ib. 
FURNITURE, 

assumpsit  for  use  and  hire  o£  59, 60 

fer  improperly  using  same,  339 
case  for  properly  using  it,  670 

GAMING, 

debt  on  the  9th  Ann.  c.  14.  s,  2,  by  the  loser,  for  money  lost  at  play,  at  one 
sitting,  to  recover  it  baok  from  the  winner,  495  c. 
GENERAL  ISSUES, 
in  assumpsit, 

non  asumpsit,  906 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib.  [rest,  909 

plea  confessing  causes  of  action  as  to  part,  and  general  issue  to  the 

the  like  to  part  and  tender  as  to  residue,  922 
in  debt, 

nil  debet  generally*  951 

nil  debet  in  debt  qui  tarn,  ib. 

non  est  factum,  &c.  952  to  954 

trul  tiel  record,  954 

law  wager  nil  debet  per  legem,  ib. 
in  detinue,  non-  detinet,  1023 
in  covenant,  non  est  factum,  1001 
in  case,  not  guilty,  1080 
in  replevin,  non  cepit,  1042 
in  trespass,  not  guilty,  1061 
the  like  by  several  defendants,  ib.    . 
the  like  to  a  part,  with  a  special  plea  to  the  residue,  ib. 
in  ejectment,  1141 
demurrer  for  pleading  nil  debet  instead  of  non  assumpsit,  1257 

for  pleading  plea  which  amounts  to,  1258 

for  pleading  non  assumpsit  in  debt  1259 

for  pleading  nil  debet  to  debt  on  bond,  1200    • 
GOODS,  &c.  (see  also  tides  Agent.    Assumpsit.    Factor.    Fixtures.     Sale.) 
assumpsit  on  contracts  relating  to, 

for  goods  sold  and  delivered  to  defendant,  55 

for  goods  sold  to  defendant  and  delivered  to  a  third  person,  56 

for  goods  bargained  and  sold  to  defendant,  ib. 

for  a  crop  of  grass  or  turnips  sold,  57 

for  use  and  hire  of  goods,  dec.  60 

for  carriage  of,  76,  7 

for  not  paying  money  on  exchange  of  horses,  &c.  274 

for  not  delivering  a  bill  of  exchange  in  payment  for  goods  sold,  261 
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GOODS,  be.— (continued.) 

on  a  contract  to  pay  for  goods  sold  to  a  third  person,  314 

for  not  returning  goods,  or  paying  for  them,  208 

for  not  accepting  goods  sold,  264    ■ 

for  not  accepting  goods  made  for  defendant,  265- 

for  not  taking  away  goods  sold  at  auction,  265 

the  like  where  there  has  beela  a  re-sale,  267    • 

for  not  delivering  goods,  &c.  bought,  268 

for  not  delivering  goods  at  a  particular  place,  270 

special  damage  by  reason  of  non-delivery  of,  272 

on  a  warranty  of  a  horse,  &c.  279 

the  like  on  an  exchange  of  horses,  &c.  281  *' 

for  not  furnishing  good  bains,  282 

against  bailees  for  loss  of,  &c.  (aee  title  Bailees,) 

for  not  accounting  for  produce  of,  942  (see  also  titles  Agent.    Factor.) 
trover  for,  885  (see  title  Trover.) 
case  for  injuring  goods  in  reversion,  767 
trespass  for  seising,  862  (see  title  Trespass.) 

in  a  dwelling-house,  863 

de  bonis  asportatis,  859 
GOODWILL, 

assumpsit, 

for  lease  and  business,  40, 44 

for  a  business  alone,  40 
cade  for  a  misrepresentation  on  the  sale  of,  688  c. 
GRAND  CAPE, 

writ  of  dower,  1314 
writ  of,  in  writ  of  right,  1358 
GRANT  (see  Title  Pleaded.     Way.) 
GROUND  RENT  (see  title  Landlord  and  Tenant.) 

assumpsit  against  landlord  for  not  indemnifying  tenant  from,  314 
case  against  landlord  for  not  indemnifying  against,  727 
GUARANTEE  (see  also-  title  Indemnity.) 

to  pay  money  in  consideration  of  forbearance  to  a  third  person,  262 

to  pay  money  in  consideration  ~of  sale  of  goods  to  a  third  person,  $14 

to  pay  rent  if  plaintiff  would  withdraw  a  distress,  252 

on  guarantee  to  pay  debt  to  a  third  person,  in  consideration  of  forbearance,  316 

for  not  indemnifying,  plaintiff  who  had  guaranteed  defendant's  debt,  318 

plea  that  the  person  for  whom  defendant  became  guarantee,  was  a  feme  covert, 

909 
plea  of  statute  of  frauds  in  action  on  a  guarantee,  ib. 
GUARDIAN, 

plea  of  infancy  by,  893,  909  a.  ' 

plea  of  confession  of  infants  by,  in  partition,  1392 


HABEAS  CORPORO  RECOGNITORUM, 

writ  of,  in  writ  of  right,  1379 
HABEAS  CORPUS, 

declaration  against  warden  where  prisoner  removed  by,  to  Fleet,  421 

case  against  marshal  for  escape  on  mesne  process,  where  prisoner  removed  by, 
741, 742 
HABENDUM, 

statement  of,  in  covenant,  §50 
HABERE  FACIAS  SE1SINAM, 

writ  of,  in  dower,  1323 

award  of,  in  dower,  1324 


/ 
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HEW  {see  titles  Descent     Title  Pleaded.) 
declaration  against  in  general,  468,  9 

on  bond  against,  468 

the  like  with  devisee,  469 

covenant  at  suit  of,  571 
pleas  by, 

parol  demurrer  by  infant  heir,  973  » 

riens  per  descent,  ib. 
replication  to  parol  demurrer,  confession  of  plea,  11T4 

to  Hen  per  descent  that  defendant  had  assets,  ib. 
HIGHWAY  and  HIGHWAY  ACT  (see  title  Way.)     • 
assumpsit  for  calls  relating  to,  53 
case  for  nuisances  in  obstructing,  &c.  598, 9  a. 
right  of  way  pleaded,  &c.  1116  (see  title  Way.) 
plea  by  surveyor,  justifying  digging  gravel,  under  Highway  Act,  1136 

assumpsit  for  hire  of,  60 

for  covering  mares,  ib. 

for  work  and  labor  with,  76 

for  agistment  of,  59 

for  immoderate  use  of,  337 

for  badly  shoeing  of,  355 

for  false  warranty  of,  279  to  981 
case  on  warranty  of,  679 
HOUSES  (see  also  titles  Ancient  Window*.    Landlord  and  Tenant.) 
assumpsit  relating  to,  287  to  314  (see  title  Assumpsit.) 
case  for  nuisances  to,  768  to  778  (see  title  Case.) 
trespass  relating  to,  863  to  866  (see  title  Trespass.) 
pleas  in  defense  of  possession  of,  1073  to  1075  (see  title  Trespass.) 
HUSBAND  and  WIFE  (see  also  titles  Feme  Covert.     Coverture.) 
by  and  against,  in  Mayor's  Court,  22, 3 
assumpsit  by  or  against, 

by,  for  work  and  labor  by  feme  before  marriage,  95 

against,  for  work,  &c.  for  feme  before  marriage,  96 

by  or  against,  as  executor,  34,  10&,  109 

by  or  against,  as  administratrix,  112,  114 

by,  on  note  made  to  feme  while  sole,  136 

by  an  executor,  on  note  payable  to  wife  of  testator- before  marriage,  she 
*  not  having  indorsed  it,  rb. 

against,  on  note  made  to  feme  while  sole,  136 

by  husband,  on  note  to  wife  whilst  covert,  ib. 

on  acceptance  of  feme,  whilst  sole,  162 

on  bill  drawn  in  favor  of  feme,  and  due  after  marriage,  168 

the  like  where  bill  due  before  coverture,  ib. 

by  husband  alooe,  where  he  married  before  bill  became  due,  ib. 

for  not  marrying,  321 
debt, 

by  baron  and  feme,  on  bond  to  feme  before  coverture,  464 

against  them  on  like  bond,  467 

by  baron'  and  feme  against  baron,  and  feme  administratrix,  on  judgments 
against  intestate,  revived  by  scire  facias  suggesting  devastavit,  481 
covenant  relating  to, 

on  deed  of  separate  maintenance  by  trustee,  against  husband,  596 

by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  fur- 
ther assurance,  and  for  not  levying  a  fine,  548 

title  pleaded, 
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HUSBAND  aicd  WIFE— (continued.) 

estate  in  fee  in  right  of  wife,  561,  1359,  1861 
in  a  term  in  right  of,  564,  note  b. 
in  fee  in  severalty  in  wife  by  survivorship,  570 
title  by  marriage  pleaded,  573 
fine  levied  by,  pleaded,  580 
case  for  criminal  conversation,  642 
trespass,  -  * 

by  husband  and  wife  against  husband  and  wife  for  battery,  954 
by  husband  alone  for  battery  of  wife,  ib. 
for  criminal  conversation,  855 
pleas  by,  &c.  a  feme  covert  (see  title'  Coverture.) 
writ  of  dower  by,  1312 

plaint  by,  in  dower,  1315 
writ  of  right  by,  1355 
Count  by,  in  seisin  in  right  of,  1359 

IMPARLANCES, 

necessity  for,  and  use  of,  889 
common  imparlance  by  bill,  ib. 
the  like  by  original,  ib. 

general  imparlance,  and  suggestion  of  death  of  one  of  defendants,  890 
special  imparlance  by  bill,  ib. 
the  like  in  another  form,  891 
special  imparlance  by  original,  ib. 
general  special  imparlance,  ib. 
on  writ  of  entry,  1352,  3 
INCLOSURE, 

plea  of  private  way  under  local  inclosure  act,  112! 
pleas  of  inclosure  of  common,  1110 
INDEBITATUS  ASSUMPSIT, 

form  of  the  count  in  general,  37 

statements  of  different  debts,  39  to  114  (and  see  the  Analytical  Table.)  - 
INDEBITATUS  in  DEBT, 

form  of  the  count  in  general,  385    - 

statement  of  different  debts,  385  to  367  (same  as  in  A$sump8itt  see  the  Ana- 
lytical Table.) 
INDEMNITY  (see  also  title  Guarantee,) 
'  assumpsit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  316 

by  tenant  against  landlord'  for  not  indemnifying  against  ground-rent, 

313 
by  maker  of  promissory  note  made  for  accommodation  of  defendant  for 

not  identifying,  318 
for  not  indemnifying  bail  to  sheriff,  SI  9 

case  by  tenant  against    landlord  for  not  indemnifying  against  ground- 
rent,  727 
pleas  to  debt  on  indemnity  bond  nm  danmificatus,  984 

that  it  was  plaintiff's  own  wrong  and  default,  985 
to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that  de« 
i  fendant  did  pay  and  indemnify,  985 

j  replication  thereto,  1 178 

rejoinder,  1226 
I         INDICTMENT, 

P  for  malicious  prosecution  of  indictment  for  perjury,  612  d. 

the  like  indictment  for  assault,  614 
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INDORSEMENT, 

on  writ  of  ca.  sa.  418 

on  latitat  for  bail,  447 

of  promissory  notes  and  bills, 

how  jnany  should  be  stated,  124 
partial,  stated,  128 
in  full,  stated,  124 

of  one  part  of  foreign  bill,  stated,  171 
short  indorsement,  127 
INDUCEMENTS, 

in  assumpsit,  226  b. 

of  unexpected  race,  ib. 

of  differences  being  depending,  241 

of  an  action  being  depending,  251 

of  a  debt  subsisting,  252 

of  defendant's  being  a  pawnbroker,  wharfinger,  carrier,  dec.  336,  352, 

356,  361 
of  possession  of  a  lease,  296 
that  defendant  was  tenant  to  plaintiff,  811 
in  covenant,  , 

of  different  seisins,  possessions,  titles,  &c.  (see  title  Covenant.) 
incase, 

of  good  character,  621,  634 
of  trade,  &c.  641  b.  f 

for  injuries  to  real  property,  768,  784,  799 
INFANCY, 

declaration  by  an  infant  in  K.  B.  and  C.  P.  32 
declaration  by  an  administrator  durante  minore  atate,  35 
appearance  and  defense  by  infant,  883 
plea  of  in  assumpsit,  909  «. 
in  debt,  956,  965 

parol  demurrer  by  infant  heir,  973 
replications, 

in  assumpsit,  denial  of  infancy,  1146 

that  meat,  dec.  were  necessaries,  and  nol.  pros,  to  residue,  ib. 
ratification  when  of  age,  1147 
in  debt,  that  defendant  was  of  age,  1174 

to  parol  demurrer,  confession  of  plea,  ib. 
rejoinders, 

that  the  goods  were  not  necessaries,  1220 
that  defendant  did  not  ratify  or  oonficm  the  promises,  1221 
plaint  in  dower  by  infant,  1316 

plea  by,  in  dower,  touts  temps  prist)  ib. 
appearance  by  guardian  stated,  ib. 
appearance  by  prochein  amie  stated  in  a  writ  of  right,  1345,  9 
plea  of  confession. by,  in  proceedings  in  partition,  1392 
INFORMATION, 

by  attorney-general,  for  running  down  one  of  the  king's  ships,  714 
INN, 

assumpsit  fbr  (he  good-will  of,  40 
for  use  and  profits  of,  44 
for  not  taking,  on  sale  of,  &c.  296 
case  fbr  misrepresenting  value  of,  on  sale  to  plaintiff,  688 
plea  justifying  trespass  in  defense  of,  1074 
INNKEEPER, 

assumpsit  by,  for  warehouse-room  of  goods,  48 

for  standing  of  carriages,  49 
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INNKEEPER— {continued.) 

for  necessaries,  59 
for  horsemeat  and  stabling,  ib. 
for  hire  of  horses,  dec.  60 
for  work  with  chaises,'  &c.  76 
assumpsit  against,  on  sale  of  lease  for  not  having  title,  390 
case  against,  for  loss  of  a  box,  667 
#  for  refusing  to  lodge  plaintiff,  668 

plea  by,  justifying  turning  plaintiff  out  of  inn,  1074 
INQUIRY,  WRIT  of, 

case  for  verbal  charge  of  perjury,  on  execution  of  writ  of,  639 

under  8  &  9  W.  3.  c.  11,  where  breaches  on  condition  stated  in  declaration, 

1273, 1260,  2 
the  like  where  breaches  not  stated  in  declaration,  1283 
award  of  tarn  ad  triandum,  1285 
where  defendant  suffered  judgment  in  scire  facias,  1293 
replication  and  award  of  inquiry,  where  piene  adttdnisiravU  pleaded,  1163, 1169 
INQUISITION, 

in  partition,  1395 

to  return,  on  8  &  9  W.  3.  c.  11.  s.  8,  1275 
INSOLVENT  and  INSOLVENCY, 

commencement,  &c.  of  declaration  by  the  assignee  of  on  insolvent  debtor,  33 

the  like  by  the  assignee  after  the  removal  of  the  first  assignee,  ib. 

declaration  by  the  assignee  on  premises  to  the  insolvent,  101 

the  like  on  promises  to  the  assignee,  ib. 

assumpsit  against  agent  for  selling  on  credit  to,  848 

case  for  representing  insolvent  fit  to  be  trusted,  702 

case  for  words  of,  641  d. 

trover  by  assignees  of,  838 

pleas  in  assumpsit, 

insolvent  act,  919 
plaintiff's  discharge  under,  921 

to  action  for  escape  that  debtor,  after  his  commitment,  petitioned  for  his 
discharge,  and  remanded  at  plaintiff's  suit  for  nine  months,  at  expira- 
tion whereof  defendant  discharged  htm,  961  a. 
replication,  that  defendant  promised  after  his  discharge,  1150 
denying  discharge,  ib. 
admitting  discharge,  ib. 
that  note  was  given  after  discharge,  ib. 
rejoinder,  that  debt  contracted  before  discharge,  1220 
sur-rejoinder,  debt  not  contracted  before,  T284- 

plea  puis  darrein  continuance  of  plaintiff's  discharge  under  the  insolvent  act, 
1244 
•  plea  justifying  the  truth  of  slander  of,  1034 
INSTALMENTS, 

declaration  for  one  instalment  of  note,  121 
the  like  for  several  instalments,  ib. 

on  note  payable  by  instalments,  where  whole  became  due  at  one  default,  120 
when  sufficient  to  declare  generally  on  note,  120,  note, 
for  instalment  of  subscription  towards  a  canal,  391 
INTEREST  (sea  title  Policy  of  Insurance.) 
assumpsit  for,  88 

in  goods  insured,  stated  in  action  on  policy,  184  to  186 
INTRUSION,  PROCEEDINGS  on  WRIT  of, 

writ  of  intrusion  by  heir  of  remainder-man  on  intrusion  after  death  of  tenant 

for  life,  1330 
declaration  by  heir  of  remainder-man  for  intrusion  after  death  of  tenant  for  life,  ib. 

Vol.  m.  &7 
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INTRUSION,  PROCEEDINGS  on  WRIT  of— (continued.) 

plea  denying  ancestor's  seisin,  1332 

denial  of  descent  modo  fy  forma,  ib. 

plea  stating  seisin  in  another,  1333 

pleas  setting  out  will  and  title  under  it,  ib. . 

replication,  similiter,  1836 

replication  insisting  on  title  as  stated,  1337 

other  replications,  ib. 
IRA  MOTUS, 

pleas  relating  to,  1067  to  1071 

replications,  1202 
ISSUE, 

similiter,  admission  of  tender,  and  award  of  venire,  1156 

in  dower,  1320 


JOINT  and  SEVERAL, 

how  to  declare  on  joint  and  several  note,- 116 
JOINT  TENANCY  (see  title  Partners.) 

pleaded,  and  death  of  one  and  sole  seisin,  570 
JOURNEYS, 

assumpsit  for,  77,  (see  title  Work  and  Labor.) 
JUDGE  (see  tkte  Justice  of  the  Peace,) 

order  of,  debt  on  award  under,  398 
JUDGMENTS  (see  title  Judgment  Recovered.) 

assumpsit  in,  on  Jamaica  judgment,  243  . , 

debt  on,  in  debt  in  K.  B.,  C.  P.,  or  Exchequer, 
for  the  plaintiff  in  assumpsit,  482 
for  the  plaintiff  in  debt,  484 
for  the  defendant,  ib. 

for  the  defendant  in  a  judgment  of  non  pros, — 
on  Jamaica  judgment,  414 
on  Irish  judgment,  486* 
by  oonuaee  of  Irish  judgment,  487 
on  a  judgment  recovered  by  a  bill  in  K.  B.  when  defendant  was  sued  by  a 

wrong  name,  484 
by  baron  and  feme,  against  baron,  and  feme  administratrix,  on  judgment 
against  intestate,  revived  by  scire  facias-  suggesting  devastavit,  484 
on  Scotch  decree,  415 
statement  of  recovery  of,  in  debt  in  K.  B^  C.  P.  or  Exchequer,  418 
statement  of  recovery  oS,  in  assumpsit,  419  . 
statement  of  recovery  of,  in  Palace  Court,  1091 
pleas  in  action  on, 

nul  tiel  record,  994 
payment,  996  a. 
other  pleas,  ib. 
replications  stating  record,  1181,  3 

verification  of,  in  replications,  1184  [1276 

final  judgment  and  suggestions  of  breaches  on  8  &  9  W.  3.  c.  11. — 12269,  &c 
entries  of, 

in  dower,  1322,  1324 

in  writ  of  right,  1384,  5  ♦  . 

in  partition,  1393,  7 
JUDGMENT  RECOVERED  (see  also  title  Judgment.) 

plea  of,  in  assumpsit,  929 
in  debt)  956 
in  trespass  on  a  verdict,  1062 
judgment  of  retraxit,  930 


index.  1463 

JUDGMENT  RECOVERED— (continued.) 
set-off  on,  934  '      * 

against  executor,  judgment  against  testator,  also  against  defendant,  947 
in  debt,  by  administrator  ats.  administrator  of,  and  plene  administravit 

prater  ^  971 
on  statutes,  former  conviction  for  the  same  offense,  990 
a  prior  judgment  recovered  for  the  same  offense,  1000 
replications  nul  tie!  record,  1157,  8 

denying  that  judgment  was  for  the  same  cause  of  action,  1158 
JURISDICTION, 

plea  to,  894 
JUSTICE  of  the  PEACE, 

notices  of  action  to,  1  to  3 
case  by,  for  slander  of,  640 
plea  to  tender  of  amends  by,  1065 
plea  justifying  trespass  under  justice's  warrant,  1091  a*    * 
JUSTICES, 

praecipe  for,  10 
writ  of,  and  declaration  on,  ib. 
JUSTIFICATIONS  (see  title  Case.    Replevin.     Trespass.) 

KING,  " 

seisin  of,  pleaded,  561 
title  by  lease  from,  pleaded,  580 


LANDLORD  and  TENANT  (see  titles  Rent.     Use  and  Occupation.) 
assumpsit  by  landlord, 

for  use  and  occupation  of  a  house,  or  of  a  house  and  land,  40 

for  use  and  occupation  of  a  fishery,  42 

for  use  of  a  way,  ib, 

for  use  and  occupation  of  a  pew  in  a  church,  43 

for  use  of  seat  in  house  to  view  a  public  procession,  ib.    ' 

for  use  of  a  tennis  court,  balls,  and  racket,  44 

for  use,  occupation,  and  profits  of  an  inn,  ib. 

for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18,  45 

for  use  of  pasture  land,  and  eatage  of  the  grass,  ib. 

for  use  of  premises  and  predial  tithes,  46 

for  use  of  land,  with  a  right  to  take  tithes,  ib. 

for  use  and  occupation  of  furnished  lodgings,  ib. 

for  use  and  occupation  of  unfurnished  lodgings,  ib. 

for  board  and  lodging,  48  ' 

for  hire  of  furniture,  60 

for  not  taking  fixtures,  299 

for  fixtures,  307,  40  [mises,  307 

against  tenant,  for  breach  of  express  agreement  to  consume  straw  on  pre- 

against  tenant  who  held  premises)  after  end  of  -lease,  on  terms  of  lease, 
for  not  repairing,  &c.  307 

against  tenant  for  not  using  premises  in  husbandlike  manner,  and  ac- 
cording to  custom  of  country,  308 

breach  for  ploughing  up  grass  land  and  cropping  land,  without  manur- 
ing same,  310 

for  taking  successive  crops  without  manuring  land,  ib. 

for  keeping  and  leaving  premised  out  of  repair,  3 II 

for  not  taking  care  of  furniture,  389 

against  landlord, 

for  not  indemnifying  tenant  from  groundNrent,  318 
debt, 
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LANDLORD  and  TENANT— (continued.) 

on  leases  on  a  demise,  430 
covenant  on  leases, 

by  lessor  against  lessee  for  rent,  549 

by  lessor  against  lessee  for  not  repairing,  552 

by  assignee,  executor,  or  heir,  &o.  of  lessor,  against  lessee,  552  b. 

by  lessor  against  assignee  for  rent,  &a  ib. 

by  lessor  against  assignee  of  lessee  for  not  repairing,  esc.  with  averment 
of  performance  of  condition  piecedent,  552  c 

breach,  non-payment  of  galage  rent  of  coal  mines,  557 

breach  for  ploughing  up,  &c.  whereby  £b  per  acre  forfeited,  ib. 

breach  for  not  insuring,  558 

by  lessee  for  not  paying  quit  rent,  559 

by  lessee  against  lessor  for  breach  of  quiet  enjoyment,  ib. 

breaches  in  general,  559  a. 

title  pleaded  (see  Tide  Pleaded.) 
case, 

for  taking  care  of  furniture,  670 

for  illegal  distresses,  717  (see  title  Distress.) 

for  not  indemnifying  against  ground-rent,  727 

against  broker  for  not  property  conducting  a  distress,  669  c 

for  injury  to  goods  in  possession  of  tenant,  767 

by  reversioner,  for  injury  to  house  in  tenant's  possession,  777 

by  reversioner  against  tenant  for  voluntary  Waste,  784 

the  like  in  another  form  by  a  reversioner  against  tenant  who  had  quitted 
premises,  for  having  cut  down  timber  and  committed  waste,  785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have 
done,  785  [repairing,  785  a. 

against  tenant  for  not  cultivating  <aceordmg  to  good  husbandry,  and  not 
on  8  Ann.  c.  14,  against  sheriff,  fgr  not  leaving  year's  rant,  818  b. 
ejectment, 

declarations  in  (see  title  Ejectment.) 

pleas  in  debt  on  leases, 

no  rent  in  arrear,  998 

eviction,  ib. 

by  lessee,  assignment  of  •term  to  third  person,  ib. 

by  assignment  of  term -before  o^nt  became  due,  994 
pleas  in  covenant  on  leases, 

tender  to  rent  on  land  before-  sunset,  1018 

that  lessor  Was  seised  for  Uf$,  and  not  in  fee,  1019 

by  assignee  traversing  assignment,  ib.  . 

premises  not  out  of  repair,  ib. 

bankruptcy  of  defendant,  and  that  his  assignees  accepted  the  lease,  ib, 

avowries,  &c.  for  rent, 

common  avowry  or  cognizance,  1048 

the  like  in  another  form,  1047 

the  like,  1049 

the  like  for  a  quit  rent,  1050 

cognizance  where  rent  payable  at  so  much  per  aero,  1051 

avowry  where  goods  distrained  under  6  Anne,  c.  14, 1651 

avowry  under  distress  for  rent  on  common  appurtenant,  1052 

avowry  where  goods  fraudulently  removed,  1053 

avowry  for  double  rent,  on  11  Goo.  2,  c.  19,  1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c  37,  1055 

avowry  where  part  of  rent  has  been  satisfied,  ib. 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

cognisance  by  him  as  bailiff  of  other  tenant,  1057 
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for  distress  damage  feasant,  1058, 9 
plea  in  trespass,  justifying  entry  to  make  distress  on  goods  fraudulently  remov- 
ed, 1187  (see  title  Trespass.)  m 
replication  in  debt, 
i                                    denial  of  eviction,  1180                                ' 

denial  of  plaintiff's  acceptance  of  rent  of  assignee,  1181 
t  pleas  in  bar  in  replevin, 

traverse  of  demise,  1189 
no  rent  in  arrear,  1190 
that  defendant  was  not  bailiff,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrear  as  to  part,  and  tender  as  to  residue,  1191 
eviction,  1192 
replications  in  replevin, 

to  plea  in  bar  of  tender,  of  rent  denying  tender,  1908 
to  like,  a  subsequent  demand,  1229 
to  plea  in  bar  of  demise  stating  notice  to  quit,  ib. 
LATITAT,  WRIT  of, 

justifications  of  arrest  under,  1063, 7 
entry  into  house  under,  1190 
replication  of,  1204,  5 

rejoinder,  showing  actual  time  of  issuing  of,  1224 
LAW, 
i  demurrer  to  replication  for  attempting  to  put  in  issue  matter  of  law,  1268 

j  LAW  WAGER, 

,  plea  of,  954 

(  LEASE  (see  title  Landlord  and  Tenant.) 

•.  against  tenant,  for  breach  of  repairs  after  holding  over,  807 

I  statement  of  lessor's  title  (see  Title  Pleaded.) 

debt  on,  430  to  432  (see  title  Landlord  and  Tenant.) 
covenant  on,  549  to  559  (see  same  title.) 
title  by,  549,  564,  574 

assignment  of,  to  plaintiff,  stated,  575  « 

surrender  of,  stated,  575  v 

by  the  king,  pleaded,  580 

pleas  to  debt  on,  992  to  994  (see  title  Landlord  and  Tenant.) 
to  covenant  on,  1018  ta  1020  (see  same  title.) 
in  detinue  for,  1023  to  1027 
avowries  of  rent,  1047  to  1057  (see  title  Landlord  and  Tenant.) 
plea  of  set-off  on,  986 

replications  in  debt  on,  1180  (see  title  Landlord  and  Tendnt.) 
pleas  in  bar  in  replevin  as  to,  1189  (see  save  title.) 
*  replications  in  replevin  as  to,  1228  (see  same  title.) 

LEASE  aud  RELEASE, 
how  pleaded,  578 

debt  on  mortgage  by,  for  principal  and  interest,  484 
LEAVE  op  COURT, 

to  plead  double,  stated,  906 
LEGACY, 

against  executor,  on,  promises  to  pay  in  consideration  of  forbearance,  245 
LETTER, 

case  for  a  libel  in,  682 
LETTERS  PATENT, 

of  the  king,  pleaded,  580 

case  for  infringement  of  patent,  764 
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LTBEL,  (see  title  Slander.)  • 

LIBERUM  TENEMENTUM  (see  also  titles  Common.    Fee-Simple.    Fishery.    Free, 
holder.) 
plea  of,  in  trespass,  1098,  9 
replications, 
denial  of  plea,  1208 
that  defendant  demised  to  plaintiff,  1209 
new  assignment  setting  out  abuttals,  1216 
rejoinder,  a  notice  to  quit,  1232 
sur- rejoinder,  a  waiver  of  notice,  1235 
rebutter,  denying  the  waiver,  1236 
LICENSE, 

plea  of,  in  covenant,  1001 

in  trespass,  1206 
replications  in  covenant,  denial  of,  1185 
in  trespass,  denial  of,  1209 

countermand  of,  1210 
LIEN, 

plea  in  detinue  that  third  person  pledged  deed  to  defendant,  1023 
the  like  at  suit  of  assignees,  that  deeds  were  deposited  with  bankrupt  as  secu- 
rity, 1027 
LIFE  (see  also  title  Death.) 
estate  for,  pleaded,  562 
assumpsit  on  life  policy,  208,  211 
covenant  oa  life  policy,  541 
LIMITATIONS,  STATUTE  OF, 
pleas  of, 

in  assumpsit, 

non  assumpsit  infra  sex  anno*,  939  * 
actio  non  accredit  infra  sex  annos,  941,  1160 
in  debt,  956  a. 

in  case,  1030  a.  v 

in  trespass,  1067 
replications, 

denial  of  the  pleas,  1160 

a  writ  issued,  1161 

continued  writs,  ib. 

plaintiff  abroad,  ib.  ~ 

the  like  in  another  form,  1 162 

defendant  abroad,  ib. 

by  executors,  that  action  was  brought  in  a  year  after  testator's  death, 

&c.  1162 
other  replications,  1162  a. 
of  statute  to  plea  of  set-off,  1159  ■ 
rejoinders, 

no  cause  of  action  within  six  years  of  issuing  writ,  1223 
showing  actual  time  of  -issuing  writ,  1224 
denying  record  of  writ,  ib. 
traverse  of  intent  of  issuing  the  writ,  ib. 

action  not  commenced  within  six  years  of  defendant's  return,  1224 
to  replication  to  plea  of  statute  of  limitations,  (in  action  by  executors, 
of  action  being  brought  in  a  recent  time  after  testator's  death)  that 
defendant  did  not  appear,  nor  did  testator*declare  in  former  suit,  1225 
demurrer  for  pleading "  non  assumpsit  infra  fyc"  instead  of  "  actio  non  o& 
crevit  4-c."  1258 
LIQUIDATED  DAMAGES, 
assumpsit  for,  297 
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LOAN, 

assumpsit  for  money  lent,  87 
debt  for  money  lent,  386   . 
assumpsit  for  not  replacing  stock,  275 

for  not  discounting  a  bill,  277 
debt  for  penalty,  of  usury  on  a  loan,  512,  14 
LODGINGS, 

assumpsit  for  use  of  unfurnisbed  lodgings,  47 

for  use  of  furnished  lodgings  ib. 

for  board  and  lodging,  48 

for  necessaries  found  and  provided,  59 

for  hire  of  furniture,  60 

for  not  taking  care  of  furniture,  339 

cape  for  not  taking  care  of  furniture,  670 
special  damage  of  loss  of  lodgers,.776 

MALICIOUS  PROSECUTION  and  ARREST, 
of  civil  actions, 

where  first  suit  end  by  payment  of  money  into  court,  600 
where  the  first  suit  was  discontinued,  605 
where  the  first  suit  was  non-prossed,  606 
where  there  was  a  verdict  for  present  plaintiff,  ib. 
of  criminal  proceeding, 

case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releasing 
plaintiff  out  of  prison,  after  satisfaction  of  debt  and  casta,  &c.  606 
of  a  charge  of  felony  before  a  justice,  606  .o.~ 

for  maliciously  exhibiting  articles  of  peace  at  Quarter  Sessions  against 

plaintiff,  in  consequence  of  which  he  was  arrested  on  a  warrant  of  the 

justice's  and  obliged  to  find  sureties  and  enter  into  recognizance  to 

appear  at  a  future  time,  that  he  did  appear,  but  was  not  proceeded 

against,  discharged,  612  ' 

for  maliciously  procuring  search  warrant,  and  causing  plaintiff's  house 

to  be  searched  for  stolen  goods,  612  «. 
of  an  indictment  for  perjury,  612  d. 
of  indictment  for  assault,  614 
a  good  second  count,  616 

for  maliciously  issuing  a  commission  of  bankruptcy  against  plaintiff,  617 
MANUFACTURE  (see  title  Work  and  Labor.)  . 

assumpsit  for  preventing  plaintiff  completing  a  work,  328 
for  not  performing  building  agreement,  330 
for  not  fixing  steam  engine  properly,  331 
MARKET, 

case  for  disturbance  of,  818 
MARRIAGE  (see  also  title  Husband  and  Wife.) 

-  assumpsit  on  promise  to  pay  money  in  consideration  of,  254 
for  not  marrying,  321 
MARSHAL  (see  also  title  Escapes.) 
form  of  declaration  .against,  30 

debt  against,  for  escape,  where  prisoner  committed  in  execution,  419 
general  count  in  debt  against,  for  escape  of  prisoner  in  execution,  420  a. 
debt  against,  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C.  P. 

removed  into  K.  B.  on  error,  for  damages  in  C.  P.  and  costs  in  error,  420  b. 
case  against,  for  escape  on  mesne  process,  741 
MASTER  and  SERVANT  (see  also  title  Agent.     Apprentice.     Bailiff.     Sailor.) 
assumpsit  against  master, 
for  wages,*  G5 
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MASTER  an©  SERVANT— (continued.) 

special,  for  board  wages,  266 
for  not  receiving  plaintiff  into  defendant's  service,  984 
for  turning  plaintiff  away  without  notice,  825 
covenant  on  apprentice  deeds,  517,  522, 

case  by  servant  against  master  for  a  libel  in  giving  a  false  character,  030  a. 
by  master  for  debauching,  o/c.  servant,  648 
for  enticing  away,  645 
for  harboring,  646 

lor  misrepresenting  the  character  of,  705 
against  master  for  careless  driving  of  servant,  647,  710 
trespass  by  master,  for  debauching,  dzc.  servant,  856 

for  battery  of  servant,  ib. 

for  impressing  mate,  whereby  ship  prevented  sailing,  802 
plea  justifying  correction  of  sevant,  1072 
MASTER  of  SHIP  (see  title  Captain.) 

trespass  by  master  for  impressing  mate,  whereby  ship  prevented  sailing,  862 
MEETING  HOUSE, 

trespass  for  turning  plaintiff  out  of,  653 
MEMORIAL, 

pleas  to  debt  en  annuity  deeds,  fee.  of  no  memorial,  Arc.  975 
MESNE  PROFITS, 

declaration  in  trespass  for,  and  costs  in  ejectment,  870 
MILL, 

case  -for  diverting  water-course  from,  786 

for  using  more  water  to  mill  on  eanal  than  necessary,  797 
for  disturbance  of,  810  k 
MILLER, 

case  against,  for  mixing  com,  672 
MINE, 

covenant  for  non-payment  of  galage  rent  for  mines  557 
trespass  for  digging  in,  and  carrying  away  coals,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use,  ib. 
MISCHIEVOUS  ANIMALS, 

case  for  keeping  of,  596,  8 
MISJOINDER, 

demurrer  to  declaration  for,  1248 
MISNOMER  (see  also  title  Abatement.) 

declaration  against  a  defendant  sued  by  a  wrong  name,  15 

declaration  on  a  judgment  where  defendant  was  sued  by  a  wrong  name,  484 

pleas  of  in  abatement, 

of  defendant's  Christian  name, 
pleaded  in  K.  B.  901 
the  like  in  C.  P.  902 
of  defendant's  surname,  903 
of  plaintiff's  surname,  ib. 
replications  to, 

that  defendant  was  known  as  well  by  one  name  as  another,  1142 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1143 
demurrers  to  pleas  of,  1254, 5 
MODERATE  CORRECTION, 

plea  of,  plaintiff  an  Apprentice,  1072 

£laintiff  a  seaman,  ib. 
[ANUS  IMPOSUIT  (see  titles  Son  Assault  Demesne.     Trespass.) 
pleas  of,  in  defense  of  self,  1067 
the  like  to  preserve  the  peace,  plaintiff  and  third  person  being  fighting,  1069 
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MOLLITER  MANUS  IMPOSUIT— (continued.) 

•the  like,  plaintiff  being  beating  and  assaulting  a  third  person,  1070, 1 
the  like  in  defense  of  possession  of  a  house  or  land,  1073  to  1075 
MONEY  (Bee  also  title  Assumpsit.) 
trover  for,  835  ■ 

assumpsit  on  note  payable  in  foreign  coin,  122 
on  bill  payable -in  foreign  coin,  167 
MONEY  COUNTS, 
in  assumpsit, 

for  money  lent,  87 
paid,  ib. 

had  and  received,  ib. 
interest,  88 

work,  goods  sold,  and  the  money  counts  in  one  count,  89  , 
in  assumpsit,  on  an  award  made  by  arbitrator,  ib. 

on  an  umpirage,  90  •  '  * 

on  an  account  stated,  ib, 
common  breach,  ib. 
in  debt, 

for  money  lent,  386 
paid,  ib. 

had  and  received,  387 
on  an  account  stated,  ib. 

common  breach,  ib.  , 

MORTGAGE, 

debt  on  mortgage  deed  for  principal  and  interest,  434 
the  like  in  a  shorter  form,  436 
lease  and  release  pleaded,  578  (see  title  Covenant.) 
MUSIC,  case  for  infringing  copy-right  in.  761  a. 
MUTUAL  PROMISES, 

statement  of  in  pleading  in  general,  228 
on  a  policy  of  insurance,  180 
to  perform  award,  242  » 
to  marry,  321 
to  purchase,  292 

NAME  (see  title  Misnomer.) 

averment  where  name  of  ship  mis-stated  in, policy,  188 
NECESSARIES  (see  titles  Board  and  Lodging.    Rent.     Use  and  Occupation.) 

assumpsit  for,  found  and  provided  for  defendant,  59     . 

for  third  persons,  ib. 

replication  of  to  plea  of  infancy,  1146 
NECESSITY,  way  of,  pleaded,  1125  (see  title  Way.) 
NEGLIGENCE,  ACTION  FOR  (see  tides  Assumpsit.     Case.) 

in  driving  carriage  by  servant,  647  to  650  a. 

in  navigating  ships,  713 
NE  UNQUES  ACCOUPLE  in  DOWER, 

plea  of,  1317 

replications  to,  1317, 18 
NE  UNQUES  EXECUTOR  oe  ADMINISTRATOR, 

pleas  of,  941,  2 

replications  to,  1163 
NE  UNQUES  SEISIE  QUE  DOWER,  pleas  of,  1316,  19 
NEW  ASSIGNMENTS, 

in  assumpsit, 

to  plea  of  judgment  recovered,  that  action  is  for  other  debts,  1213 
Vol.  in.  58 
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NEW  ASSIGNMENTS— (continued.) 
in  trespass, 

to  persons, 

to  plea  of  son  assault  demesne,  action  for  another  assault,  1213 
to  justification  under  process,  on  imprisonment  before  process,  1214 
to  personal  property, 

to  justification  under  right  of  way,  extra  viast,  1215 
that  the  corn,  eze.  was  different  to  that  mentioned  ia  plea,  ib. 
to  real  property, 

to  liberum  tenementtm,  setting  oat  abuttals,  12*6 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  of  right  of  way,  extra  vican,  &c  ib.  1218 
the  like  merely  new  assigning,  1218 
pleas,  &©.  to* 

to  general  issue,  not  guilty  to  new  assignment,  1238 
special  pleas  to  new  assignment,  ib. 

confession  of  trespasses  newly  assigned,  and  relinquishing  general  i 
dec.  ib. 
replications  to  such  pleas,  ib. 
NEWSPAPERS, 

assumpsit  for  composing  advertisements,  &e.  86 
case  for  libel  in,  682 
NIL  DEBET, 

*   plea  of,  generally,  951 
to  debt  qui  torn,  ib. 

to  debt  on  simple  contract,  and  nan  est  factum,  954 
law  wager,  and  nil  debet  per  legem,  ib. 
replication  of,  in  assumpsit,  to  plea  of  setoff,  1156 
demurrer  for  pleading  it,  1257,  1260 
NIL  DICIT, 

judgment  by,  stated,  1186,  1269 
NO  EFFECTS, 

averment  of,  133,  159,  161 
NOLLE  PROSEQUI, 

entry  of,  to  a  plea  of  infancy  as  to  part,  1146 
NON  ASSUMPSIT, 
plea  of,  968 

the  like  by  an  executor  or  administrator,  ib. 
the  like  as  to  part,  and  tender  as  to  residue,  922 
NON  CEP1T, 

plea  of,  in  replevin,  1042 
*NON  DAMNIFICATUS, 
pleas  of,  984 
replications  to,  1177,  8,  9 
rejoinder  to,  1226 
NON  DETINET, 

plea  of,  in  detinue,  1023 
NON  EST  FACTUM, 
plea  of, 

generally,  in  debt,  952 
by  an  executor  or  administrator,  ib. 
after  craving  oyer  of  bond  and  condition,  953 
after  craving  oyer  of  an  indenture,  ib. 
to  part  and  nil  debet  to  debt  on  simple  contract,  954 
in  covenant,  1001 
replication  in  assumpsit  to  a  plea  of  release,  nan  estjaetimt  1158 
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NON  EST  INVENTUS, 

ease  for  false  return  of,  740 
NON  JOINDER, 

pleaded  in  abatement,  900, 1 
replication  that  defendant  alone  contracted,  1142 
NON  PROS, 

stated  in  action  an  replevin  bond,  462 
pleaded,  606 

debt  on  a  judgment  of  non  pros^— 
NONSUIT,  (see  title  Non  Pros.) 

against  attorney  for  negligence,  whereby  plaintiff  nonsuited,  371 
against  witness  for  not  attending,  whereby  plaintiff  nonsuited,  757 
NON  TENURE, 

pleaded  in  dower,  1319 
NOT  GUILTY, 
plea  of, 

in  case,  1030 

to  a  part,  and  a  special  plea  to  residue,  1090, 1061 
in  trespass,  ib. 
in  ejectment,  1142 
NOTICE  (see  title  Scienter.) 
averment  of,  118 

statement  of  a  policy  of  insurance  and  of  loss,  180,  182 
to  appear  in  ejectment,  888 
NOTICE  of  ACTION, 

by  a  party  to  a  justice  of  the  peace,  and  cases  thereon,  1 
by  an  attorney  for  his  client,  3 
to  an  excise  or  custom-house  officer,  4 
NOTICE  to  QUIT, 
stated,  493 

tenancy  determined  by,  1229,  1232 
rejoinder  in  trespass,  that  notice  to  quit  was  waived,  1232 
sur-rejoinder  that  k  was  waived,  1335 
rebutter,  denial  thereof,  1286 
NOTICES  of  SET-OFF,  933,  &c.  (see  tide  Setoff.) 
NUISANCES,  « 

case  for, 

keeping  mischievous,  esc.  dogs,  596,  598 

consequences  of,  against  occupiers  of  house  for  laying  rubbish  in  street, 

598   > 
keeping  a  hole  (which  led  to  defendant's  cellar)  so  badly  covered,  that 

plaintiff  fell  down  and  broke  bis  leg,  599 
obstructing  a  public  highway,  599 
case  for,  to  houses,  &c*  in  poseesevm, 

obstructing  ancient  windows,  768 
second  count  for  continuing  nuisance,  770 
third  count  for  obstructing,  without  stating  the  mode,  ih. 
for  not  repairing  privy  adjoining  plaintiff's  house,  771 
second  count  for  not  emptying  cesspool,  772 
manufacturing  candles  near  a  dwelling-house,  773 
keeping  a  slaughter-house  near  plaintiff's  school,  775 
cutting  down  trees  in  an  avenue,  776 

erecting  a  building  near  to  plaintiff's,  so  that  the  rain-water  mn  there- 
from, <fac.  and  plaintiff  lost  lodgers,  ib. 
case  for,  dtc.  tit  reversion, 

by  reversioner,  for  damage  done  to  house,  dec.  in  tenant's  possession,  777 
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NUISANCES— (continued.) 

for  stopping  up  chimneys  in  house,  6zc.  77& 
/or  not  repairing  fences, 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  weie  hurt,  780 
to  water-courses, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count  for  a  diversion,  without  stating  the  means,  790 

for  not  keeping  banks  of  river  in  repair,  791 

for  widening  cuts  from  stream,  793 

for  removing  a  hatch  placed  to  prevent  water  from  running  to  plaintiff's 

milt,  per  quod  he  could  not  repair  it,  794 
against  owner  of  wharf,  for  placing  a  tree  in  Thames  whereby  plaintiff's 

barge  struck,  795 
for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow, 

794 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  pro- 
ceed, 795 
for  using  more  water  to  mRl  on  Canal  than  necessary,  797 
to  commons,  ways,  &c.  (see  titles  Commons.     Ways.) 
pleas  justifying  removal  of, 

encumbering  close,  1102 
to  right  of  common,  1109. 
to  right  of  way,  1116 
NULLA  BONA, 

'  case  for  false  return  of,  748 
NUL  TIEL  AWARD, 
plea  of,  977 

replications  stating  award,  1176 
rejoinder  denying  award,  1236 
NUL  TIEL  RECORD, 
plea  of, 

to  debt,  on  recognizance  of-  bail,  994 
to  debt  on  a  judgment,  it), 
replication, 

to  a  plea  of  judgment  jeoovered,  1157,  & 
to  set  off  on  recognizance  nul  tiel  recerdstnd  nil  debet,  1168 
to  plea  of  nul  tiel  record,  stating  the  record,  1181 
demurrer  to  plea  of,  1260 
NUMBER,  •-.... 

demurrer  for  not  specifying  number  of  cattle  distrained,  1261 


OFFENDER, 

assumpsit  for  award  offered  for  apprehending*  &c;  256, 258  »' 
OFFICER  (see  titles  Bailiff.     Constable.    Customs.    Esmse.    Sheriff.) 

case  for  words  slandering  plaintiff  in  his  office*  aa  a  justice,  640 
ONERARI  NON, 

plea  in  debt  commencing  with,-  964   ■ 
ORDER, 

on  bail  payable  to  drawees  order,  146 
of  judge,  debt  on  award  tinder,  898 
ORIGINAL  WRITS, 
proceedings  by, 

assumpsit,  *  * 

prcecipe  for  special  original  in  assumpsit  or  case,  7 
original  writ  thereon,  7  . 


index.  1473 

ORIGINAL  WRITS— (continued.) 
proceedings  by — (continued.) 

capiat  thereon,  ib. 
alias  or  pheries  capias,  ib. 
testatum  capias,  7  a. 
'  non  omiitas  capias,  ib. 
declaration  thereon,  ib« 

ditto  where  one  of  several  defendants  has  been  outlawed,  8 
in  debt, 

ptacipe  for  original  writ  in  debt,  9        ' 
capias  thereon,  ib. 
declaration,  ib. 
in  covenant, 

pracipc  for  an  original  writ  in  covenant,  10 
capias  thereon,  re- 
declaration thereon,  ib. 
OUSTER, 

stated  in  ejectment,  881,  3 
OUT-GOING  TENANT, 

assumpsit  by,  against  incoming  tenant,  for  crops,  manure,  dec.  -57,  801 
the  like  where  vafaatLoo  made,  &c.  805 
assumpsit  by,  for  fixtures,  &c.  807 
indebitatus  count,  40,  57  - 

OUTLAWRY  (see  title  Original  WriL) 

declaration  where  one  of  several  defendants  has  been  outlawed,  8 
OVERSEER, 

debt  at  suit  of,  on  bastardy  bond,  440  b. 

debt  against,  on  17  Geo.  2.  c.  3,  for  refusing  inspection  of  rates,  604  a. 
the  tike  for  refusing  to  give  copy,  ib. 
OYER, 

plea  craving  oyer  of  bond,  &c.  953 

plea  craving  oyer  of  letters  of  administration,  042 


PAROL  DEMURRER, 

plea  of  by  infant  heir,  973 
replication  confessing  plea,  1174 
PARTITION, 

original  writ  in,  on  8  <&  9  W.  3,  1390 
affidavit  of  service  of  writ,  1391 
writ  of  pone  in  default  of  appearance,  ib. 
declaration  in,  by  tenants  in  common,  ib. 

by  coheiresses  in  gavel-kind,  1397 
plea  of  confession  by  infants,  by  their  guardian;  1399 
first  judgment  in  partition,  1393 
final  judgment,  1397 
writ  of  pattkone  faciendum,  1394    • 
award  of  that  writ,  ib. 
sheriff's  return,  and  inquisition,  1395 
record  in  partition,  showing  the  whoie  proceedings,  1397 
PARTNERS, 

assumpsit  by, 

on  note  made  by,  116  » 
on  -bill  drawn  by  one  in  name  of  firm,  150 
indorsement -by  firm  stated^ 164   . 
survivor,  on  promises  to  both.partaeto,  91 
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PARTNERS— (continued.) 
assumpsit  by — (continued.) 

on  promises  to  survivor  to  pay  debts  due  before  the  death,  92 
against, 

survivor,  on  promises  by  both  partners,  94 
on  promises  by  survivor  to  pay  debts  due  before  death,  ib. 
covenant  on  partnership  articles,  524 
plea  in  abatement  of  non-joinder,  900 
PARTY-WALLS, 

assumpsit  for  moiety  of  expense  of  pulling  down  an  old  party- wall,  and  building* 

party-wall  where  two  buildings  were  of  the  same  rate  or  class,  247 
the  like  where  there  was  no  old  party-wall  before  the  new  party-wall  was  erected, 

248 
the  like  by  lessee  fbr  years,  where  defendant  cut  into  the  wall,  248 
the  likeAby  executor  to  recover  expenses,  260  * 
the  like*  indebitatus  count,  54 
PATENTS, 

grant  of,  from  the  king,  pleaded,  580 
case  lor  infringement  of,  764, 6 
by  patentee  and  assignee  of  a  part,  764 
ease  for  selling  goods  as  plaintiffs,  when  they  were  not*  697 
profert  of  letters  patent,  764,  6 
PAWN  and  PAWNBROKER  (see  also  title  Bathe.) 

assumpsit  against  pawnbroker  for  losing  a  pledge,  336 
case  against  pawnee  for  selling  a  oow  deposited  with  him  as  n  security,  674 
case  against  bailees  in  general,  669  to  678 
pleas  of  lien  on  deed  pledged  to  defendant,  1023,  1027 
PAYMENT  (see  also  title  Accord  and  Satisfaction.) 
pleas  of, 

in  assumpsit,  of  payment  after  action  brought, 

in  debt  on  money  bond,  974 
solvit  ad  diem,  ib. 
solvit  post  diem,  975 
to  debt,  on  annuity  bond,  976 
to  debt,  on  bail  bond,  982 
to  debt,  on  judgments,  966  q. 
in  covenant,  1001,  1009 

in  replevin,  plea  of  payment  of  rent  to  ground  landlord,  1190 
xeplicatidn  to  debt  on  bonds  denying  payments,  1174, 5 

rejoinder  to  a  replication  of  payment  to  plea  of  set-off  on  a  judgment  denying 
payment,  1223 
PEACE  (see  title  Justices.) 

case  for  maliciously  exhibiting  articles  of  the  peace  against  plaintiff,  612 
PERFORMANCE  (see  title  Breaches.), 

averment  of  plcpntiff  's  readiness  to  perform  contract,  265, 271,  323 
averment  of  plaintiff's  performance  of  conditions  of  contract,  266, 297 
statement  in  declarations  in  covenant,  of  plaintiff's  general  performance,  651, 
554,5 

plaintiff's  performance  of  condition  precedent  555 
defendant's  general  non-performanoe,  554 
plea  of, 

to  debt  on  bond, 

general  performance  of  acts  mentioned  in  condition,  985 
the  like  of  negitave  and  disjunctive  covenants,  986,  7 
the  like  of  acts  in  an  indenture  referred  to  in  condition,  ib. 
special  performance,  988 
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PERFORMANCE— (continued.) 

excuse  of  performance,  ib. 
discharge  of  defendant  from  performance,  986 
non-performance  of  a  condition  precedent,  ib 
in  covenant, 

payment,  1001, 1009 
performance,  ib.  1007 
in  excuse  of,  1003  to  1009 
premises  not  out  of  repair,  1019 
readiness,  to  perform,  1018 
replications  in  debt  on  bond,  slating  breach,  1179 

the  like,  several  breaches,  1180 
PERILS  of  SEA, 

losses  by,  stated  in  action  on  policy,  189  to  192  (see  title  Policy  of  Insurance.) 
PERJURY  (see  tide  Slander.) 

case  for  a  malicious  prosecution  for,  612  (see  title  Malicious  Prosecution.) 
case  for  libel  charging  plaintiff  with  620, 637,  8 
case  for  verbal  slander  charging  plaintiff  with,  638 
plea  justifying  truth  of  slander,  1037 
PEW, 

declaration  in  assumpsit  for  use  of,  43 
case  for  disturbance  of,  817 
PHYSICIAN, 

cannot  sue  for  fees,  74,  note. 
PILOTAGE, 

covenant  on  charter-party  for  not  paying,  581 
PIRATES, 

losses  by,  stated,  197 
PLAINT, 

in  dower,  1315  (and  see  other  titles  of  real  actions.) 
in  writ  of  entery,  1342, 1347 
PLEAS, 

in  abatement, 894  to  903,  (see  title  Abatement,  and  the  respective  titles.) 
in  bar  as  to  part  and  abatement  to  the  rest,  907 
in  bar,  906  to  967 

common  commencements  and  conclusions  ef,  ib. 
commencement  of  a  first  special  plea,  906 

where  the  defense  arose  after  action  brought,  ib. 
of  a  second  or  subsequent  special  plea,  ib. 
of  a  plea  to  a  particular  count,  dec.  907 
conclusion  to  the  country,  ib. 
with  a  verification,  ib. 
to  the  record,  ib. 
in  assumpsit  (see  title  Assumpsit,)  908  to  947 
in  a  feigned  issue,  286 
in  debt  (see  title  Debt,)  951  to  998 
in  covenant  (see  title  Covenant,)  1001  to  1020 
in  detinue  (see  title  Detinue,)  1023  to  1029 
in  case,  (see  title  Case,)  1030  to  1040 
u\  replevin  (see  title  Replevin,)  1042  to  1059 
in  trespass  (see  title  Trespass,)  1061  to  1137 
in  ejectment,  1141 
to  new  assignments,  1237 
puis  darrein  continuance,  1233  te   1245,  (see  litle  Puis  Darrein  Contin- 
uance.) 
in  account,  1298  to  1300,  (see  title  Account.) 


"H 


1476  inmi 

PLEAS— (continued.) 

in  dower,  1316  to  1319,  (see  title  Dower.) 
in  intrusion,  1332 
in  writs  of  entry,  1353 
in  writs  of  right,  1365,  6,  1372,  3,  4,  1389 
in  partition,  1392 

demurrers  to,  1254  to  1261, 1366,  (see  title  Demurrer.) 
PLEDGER  (see  title  Bail) 

omission  of,  in  declaration,  not  material,  16,  n. 
taking  insufficient,  in  replevin,  case  for,  754 
PLENE  ADMINISTRAVIT  (see  title  Executor*.)     . 
plea  of,  generally,  943 
plea  of,  by  an  executor  of  an  executor,  944 
plene  adminislravit  prater,  pleas  of,  945,  6 
do.  to  debt  on  bond  by  administrator  at  suit  of  administrator  plene  administramt 

prater 9  971 
do.  before  notice  of  bond,  ib. 
replications  to,  1163  to  1169 
replications  in  debt,  1174 
rejoinders,  1225 
POLICIES  of  INSURANCE, 
Declarations, 

ON  SEA  POLICIES, 

assumpsit  on  policy  on  goods  lost  by  capture.at  suit  of  broker,  178 
second  count,  183 

debt  on,  against  London  Assurance  Company,  429 
Statements  relative  thereto.' 

Properly  insured,  and  Interest. 

on  insurance  on  freight  stated,  183 

on  insurance  on  expected  profits,  184 

insurance  on  moiety  of  ship — interest  in  several. persons,  ib. 

plaintiff  interested  in  two-thirds,  and  others  in  residue,  185 

another -form,  where  plaintiff  interested  in  two-thirds  of  ship,  ib. 

the  like  where  some  persons  interested  in  ship,  and  others  in  goods,  186 

averment  that  no  British  subject  was  interested,  ib. 

on  an  insurance  of  money  lent  on  respondentia,  ib. 

averment  where  name  of  ship  mis-stated  in  policy,  188 

on  policy  varied  after  effected,  bat  not  as  to  subject-matter,  ib. 

statement  of  alteration  of  terms  after  commencement  of  risks,  ib. 

averment  that  ship  sailed  with  convoy,  &o.  18 
Losses  by  Perils  at  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  189 

more  general  statement  of  loss  by  perils  of  sea,  190 

loss  by  shipwreck,  ib. 

the  like  in  another  form,  ib. 

loss  by  sinking  of  ship,  ib. 

Bhip,  leaky,  lost  while  putting  into  port,  ib. 

loss  by  sinking  among  rocks,  191 

loss  by  ship  foundering  at  sea,  ib. 

loss  by  ship  being  cast  on  rock  and  tempest,  ib. 

ship  lost  by  storms,  and  ice,  and  foundered,  192 

loss  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ib. 
Loss  by  Worms, 

ship  eaten  by  worms  was  lost  in  a  storm,  192 
Loss  by  Ship's  running  foul.     . 
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POLICIES  OF  INSURANCE— (continued.) 
Declarations — (continued.) 
on  sea  policies — (continued.) 

loss  by  another  ship's  running  down  ship  insured,  193 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  193 

the  like  in  another  form*  ib. 
Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  194 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  endeavor- 
ing to  regain  it,  194 

total  loss  of  goods  by  capture  and  re-capture,  ib. 

loss  by  being  fired  upon  and  sunk  by  enemy,  195 

total  loss  of  goods,  ship  compelled  to  go  into  Cadiz,  confiscated  by  king  of 
Spain,  196 
Loss  by  Arrest  of  Detainment. 

ship  detained  on  coast  of  America,  197 

loss  by  ship  being  seized  by  savages,  ib. 
Loss  by  Pirates. 

ship  taken  by  Americans,  then  considered  as  rebels,  197 
Loss  by  Thieves. 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  198 
Loss  by  Barratry. 

by  barratry  of  master  and  marriners,  198 

the  like  in  more  general  form,  ib. 

loss  by  putting  in  smuggled  goods,  199 

ship  confiscated  by  master's  taking  her  into  hostile  port,  200 
Average  Losses. 

for  average  loss  of  goods  damaged  by  sea  water,  200 

ship  stranded  and  disabled;  and  obliged  to  be  unloaded  and  piloted,  203 

for  rateable  part  of  expense  in  endeavoring  to  recover  ship,  208 

the  ship  damaged  by  bad  weather ;  her  cables,  masts,  dec.  cut  away ;  plaintiff 
obliged  to  pay  salvage,  die.  ib. 

where  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon,  &o.  204 

average  loss  on  sugars  wetted  by  sea,  etc.  205 

for  average  loss,  anchor,  &c.  cut  away,  206 

for  average  loss,  by-taokle,  &c.  burnt,  ib* 

for  average  loss,  goods  stolen  While  ship  detained  by  embargo,  207 
Statement  of  Abandonment. 

where  plaintiff  abandoned  his  claim  to  ship,  207 
Statement  of  Adjustment. 

statement  of  adjustment  of  loss  in  an  action  on  policy,  208 

ON   LIFE   POLICIES,  208  to  216 

assumpsit  on  policy  against  insurer  underwriting  by  agent,  208 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211 
covenant  on  Kvesj  against  Royal  Exchange  Company,  541 

AGAINST   FIBK. 

covenant  on  policy  against  fire,  by  executors  of  insurer,  against  fire  offices,  on 

loss  after  death,  536 
form  of  a  policy  against  fire,  1012 

RELATING   TO  POLICIES  IN  GENERAL. 

assumpsit  for  effecting,  79 
assumpsit  for  premiums  of  insurance,  80 
pleas.  * 

in  covenant  on  policy  against  fire, 

goods  insured  misdeseribed,  9,  MH»,  Mfc7 
Vol.  m.  59 
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POLICIES  OF  INSURANCE— (continued.) 
Declarations — (continued. ) 
fleas — (continued. ) 

that  the  goods  were  on  fire  at  the  time  of  making  policy,  1010 
that  goods  were  of  inflammable  nature,  ib. 

craving  oyer  and  non  est  factum,  1012  .      [1015,  1017 

that  plaintiff  did  not  give  notice  of  having  insured  at  another  office, 
that  defendant  did  not  waive  the  notice,  1015 
that  the  property  was  not  burnt,  ib. 

that  plaintiff  did  not  give  due  notice  of  loss,  ib.  [1016 

that  plaintiff  did  not,  as  soon  as  possible,  deliver  in  a  particular  of  loss, 
that  plaintiff  made  a  false  affidavit  of  loss,  ib. 
that  plaintiff  refused  to  deliver  a  particular  of  loss,  1017 
PONE, 

writ  of,  on  tenant's  default  in  partition,  1391 
POOR, 

debt  on  17  Geo.  2.  c.  3.  s.  3,  for  refusing  te  aHow  parishioner  to  inspect  poor* 

rate,  504  a. 
avowry  for  poor-rate,  1057 
PORT  DUTIES, 

assumpsit  for,  52 

justification  of  seizure  for,  1094  a. 
POSSESSION, 

statement  in  assumpsit  against  vendor,  for  not  .having  title  to  assign  his  lease  of 
defendant's  possession  of  leasehold  estate,  290 
-    statement  in  action  against  vendee  of  estate,  of  vendor's  possession  of  lease, 
296,9,301 
the  like  in  action  against  incoming  tenant,  of  outgoing  tenant's  possession,  305 
ditto  in  action  against  tenant  by  landlord  of  tenant's  possession,  307, 313,  494 
ditto  of  possession  of  bailment  (see  title  Bailee.) 
ditto  in  covenant  of  possession  of  leasehold  interest,  564 
ditto  in  trover,  835 

declaration  in  trespass  on  plaintiff's  possession  as  tenant,  866 
pleas  justifying  assault  in  defense  of,  1073,  4,  5 
when  party  must  not  merely  plead  he  was  possessed  of  estate,  1058,  n.  g.  1092 

/,  n.  q.  1119,  n.  n 
when  sufficient  to  plead  merely  possession,  1073,  «l>  m 
demurrer  for  avowing  on  possessory  title  only,  1261 
POSTEA, 

in  dower,  1321 
in  writ  of  right,  1386 
POUND  BREACH  (see  also  titles  Escape.    Rescue.) 
of  cattle  distrained  for  rent,  case  for,  732,  4 
the  like,  damage  feasant,  734,  5 
PRECLUDI  NON, 

form  of,  in  a  replication  in  general,  or  in  trespass,  1145,  1201 
PREMISES  (see  also  title  Abuttals.) 

bow  to  be  stated  in  covenant,  &c.  550 
in  trespass,  867,  8 
in  ejectment,  878 
PRESCRIPTIONS  (see  also  title  Customs.) 

declarations  for  not  cultivating  according  to  custom  of  country,  307  c 

for  disturbance  of  common,  799 
%  for  disturbance  t>f  way,  807 

pleas  of,  . 

prescriptive  rightff  common  of  pasture,  1060,  1108 
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PRESCRIPTIONS— (continued.) 
pleas  of — (continued.) 

common  pur  cause  de  vicinage,  1110 
common  of  estovers,  dec.  1115 
right  of  way  by  a  freeholder,  1118  a. 
the  like  by  a  copyholder,  1 120 
right  to  take  water  from  well,  1127  b. 
right  to  port  duties,  and  to  distrain,  1004 
right  of  free  fishery,  or  common  of  fishery,  1108 
replications  to, 

general  rules  as  to  mode  of  denial,  1195,  1212 
denial  of  prescriptive  right  of  common,  1195, 1211,  12 
stating  prescription,  1199 
rejoinder,  re-asserting  right  of  common,  1292 
traversing  right,  1233 
PRESENTMENT, 

of  promissory  note,  stated,  117, 119  v 

of  bill  of  exchange  to  acceptor,  156, 7,  162 
of  bill  payable  at  a  particular  place,  153,  162 
PRISONER, 

declaration  against,  in  actual  or  supposed  custody  of  the  marshal,  14 
to  detain  one  in  vacation,  ib. 
in  actual  custody  of  sheriff*  ib. 

against  two,  one  in  custody  of  sheriff  and  other  of  marshal,  ib. 
actions  for  escape  of  (see  title  Escape,) 
PRIVY, 

case  for  not  emptying  same,  cec.  772 
PRIZE  MONEY, 

assumpsit  for,  67 
PROBATE  (see  title  Profert.) 
profert  of  will,  35,  141 
proof  of  will  pleaded,  591 
PROCESSION, 

indebitatus  assumpsit  for  use  of  seats  to  view,  43 
PROCLAMATION, 

statement  of  proclamation  made  to  avoid  a  fine,  582 
PROFERTS, 

of  will,  35,  141 

by  a  surviving  executor,  104 
by  an  executor  of  an  executor,  35 
of  letters  of  administration,  ib. 
of  bonds,  or  deeds,  in  K.  B.  or  C.  P.  436, 439 
excuses  for  not  stating,  439 
of  indentures  in  covenant,  517 
of  exemplification  of  letters  patent,  580, 764 
demurrer  for  not  stating  profert  of  letters  of  administration,  1240 
for  not  making  profert  of  a  deed,  1251 
PROFITS, 

declaration  on  policy  on  expected  profits,  184 
PROMISE,  ob  CONTRACT  (see  title  Assumpsit.) 
how  stated,  in  common  assumpsits,  37,  8 
in  debt,  385 
PROMISSORY  NOTES  (see  also  tide  BUI*  of  Exchange.)  .    - 

assumpsit  on, 

payee  against  maker,  on  note  payable  generally,  115  to  143 
against  one  of  makers  of  joint  and  several  note,  116 
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PROMISSORY  NOTES— (continued.) 
assumpsit  on — (continued.) 

on  note  made  by  a  firm,  ib. 

where  note  was  made  by  one  partner  in  name  of  firm,  ib. 

on  note  made  by  an  agent,  117 

on  note  wrongly  dated,  ib. 

on  note  payable  at  particular  place,  ib. 

on  note  payable  on  demand,  119 

on  note  payable  by  instalments,  where  whole  due,  on  one  default,  120 

for  one  instalment,  121 

the  like  for  several  instalments  due,  ib. 

on  note  for  less  than  £&,  ib. 

on  note  made  abroad  for  payment  of  guilder?,  122 

on  note  payable  on  contingency  of  ship's  arrival,  123 

on  note  payable  on  coming  of  age,  ib. 

payee  against  maker,  payable  after  death  of  another,  124 

first  indorsee  against  maker  of  note,  payable  generally,  ib. 

the  like  en  note,  payable  at  particular  place,  125 

second  indorsee  against  maker,  126 

short  indorsement,  127 

on  note  indorsed  for  residue  after  part  payment,  128 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  after  death  of  payee,  128 

by  bearer  ef  note  payable  to  E;  F.  ot  bearer,  190 

by  bearer  of  country  bank  note,  payable  in  town  or  country,  ib, 

first  indorsee  against  inderser,  131 

first  indorsee  against  indorser,  where  no  effects,  133 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorsee  where  maker  could  not  be  found,  134 

by  surviving  payee  against  maker,  ib. 

payee  against  surviving  maker,  135 

by  husband  and  wife,  on  note  payable  to  her  whilst  sole,  136 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she 
not  having  indorsed  it,  ib* 

by  husband  alone,  on  note  made  to.  wife,  136 

against  husband  atod  wife,  on  her  note  before  marriage,  ib. 

by  assignees  on  note  payable  to  bankrupt,  137 

by  trustees  of  a  friendly  society,  138 

by  executor  or  administrator  of  payee  against  maker,  140 

by  executor  or  administrator  on  promise  since  death,  ib. 

the  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142  • 
debt  on  payee  against  maker,  888 
trover  for,  836 

plea  of  account  stated,  and  delivery,  926 
set-off  on,  936 
PROTEST, 

for  non-acceptance,  stated,  173 

drawer  against  acceptor,  where  bill  paid  supra  protest  by  a.third  person,  169, 

176,  7 
for  non-payment,  stated,  172 
PROTESTANDO, 

in  trespass  of  writ  and  warrant,  1204 

in  replication  in  assumpsit,  of  delivery  in  satisfaction,  1 156,  n.  I. 
PROUT  PATET  PER  RECORDUM, 
reference  to  a  judgment,  417, 483 
to  a  record  of  commitment,  420 
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PROUT  PATET  PER  RECORDUM— (continued.) 

to  a  recognizance,  473,  476 

to  a  private  statute,  580 

to  letters  patent,  ib, 

to  a  writ  and  return,  420 
PUBLIC  HOUSE  (see  title  Jwirkeeper.) 

assumpsit  for  good-will  of,  and  business,  40 

against  publican  for  not  making  title  to  lease,  &c.  390  [296 

the  like  against  vendee  of  lease,  das.  for  not  completing  purchase,  &c. 

case  for  misrepresenting  the  value,  6nc.  of,  ib. 

plea  justifying  plaintiff's  removal  from,  1074 
PUBLIC  WAY, 

plea  justifying  trespasses  under  right  to,  1116,  1118 
PUIS  DARREIN  CONTINUANCE, 

plea  in  bank  and  before  return  of  the  venire  puis  darrein  continuance  of  release 
not  at  the  assizes,  1298 

the  like  at  the  assizes,  ib. 

plea  in  bank  by  executor,  of  judgment  recovered  against  him,  1239 

plea  at  nisi  prius  of  judgment  recovered  in  assumpsit,  dec.  against  defendant  as 
executor,  1240 

affidavit  of  the  truth  of  such  plea,  1241 

plea  at  sittings  after  term,  at  GuHdhatI,  after  release,  ib. 

plea  at  sittings  before  term,  adjourned  from  sittings  after,  1241 

plea  in  C.  P.  at  Guildhall  of  defendant's  bankruptcy,  1248 

plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244 

plea  of  release  puis  darrein  continuance  pleaded  at  the  assizes,  1144  a. 

affidavit  of  truth  of  plea,  puis  darrein  continuance,  1246 

replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ib* 

QUAKERS'  MEETING,  trespass  for  turning  plaintiff  out  of,  858 
QUANTITY, 

demurrer  for  not  specifying  the  quantity  of  goods,  6zc.  dfeferained,  1261 
QUANTUM  MERUIT  COUNT, 
in  assumpsit, 

form  of  the  count  in  general,  37 

statements  of  different  debts,  39  to  114,  (see  title  Assumpsit.) 
in  debt,  886 

statements  of  different  debts,  (see  title  Assumpsit.) 
QUIET  ENJOYMENT, 

assumpsit  against  publican  for  not  having  title  to  assign  his  lease,  290  • 
covenant  against  vendor  for  breach  of  good  title,  whereby  plaintiff  ejected,  466 
covenant  against  lessor  for  not  paying  quit  rent*  560 
QUI  TAM, 

commencement  of  declarations  in,  18,  18 
conclusions  of  declarations  in,  17,  19 
*    declarations  in  debt,  qui  tarn,  and  observations,  606  to  516,  (see  titles  Debt. 
Statute.) 
plea  of  nil  debet  in,  951 
QUIT  RENT, 

covenant  by  lessor  against  lessee  for  not  paying,  669 
cognizance  for,  1060 
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QUOD  CUM,  demurrer  for  declaring  with,  in  trespass,  1262 

REAL  PROPERTY, 

assumpsit  relating  to,  287  to  814 
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REASONABLE  TIME, 

averment  of  elapse  of,  255,  263,  272,  323 
REBUTTER, 

form  of,  denying  waiver  of  notice  to  quit,  1236 
R  E-CAPTION  of  GOODS, 

plea  justifying  trespass  in  taking  them,  1130 
RECOGNIZANCE  (see  also  title  Judgment.) 
on  bail,  debt  on, 

on  a  recognizance  by  bill  in  K.  B.  472 

the  like  where  action  against  principal  was  by  original,  474 

on  recognizance  in  C.  P.  475 

on  recognizance  taken  before  C.  J.  at  chambers,  477 

on  recognizance  of  bail  in  error  given  in  C.  P.  at  Lancaster,  476 

on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  judge,  479 

on  recognizance  of  bail  in  error  from  K.  B.  or  Exchequer,  ib. 

on  recognizance  taken  before  commissioner  in  country,  479  n. 
pleaB  in  debt  on,  # 

nul  tid  record,  994 

no  ca.  so.*  995 

death  of  principal  before  return  of  ca.  sa.  ib. 

debt  levied  by  Ji.  fa.  against  principal,  980 

on  a  recognizance  of  bail  in  error  that  puis  darrein  continuance  the  debt 
was  levied  by  fi.  fa*  on  the  principal,  996 

other  pleas,  996  a. 
replications, 

to  plea  of  no  ca.  sd.  against  principal  setting  out  ca.  so.  1182 
to  plea  of  death  of  principal  before  return  of  ca.  sa.  stating  ca.  sa.  1183 
plea  of  set-off  on,  935 
RECORD, 

debt  on,  472  to  487,  (see  titles  Judgment.    Recognizance.) 
pleas  to  debt  on,  994  to  996,  (see  also  titles  Judgment.     Recognizance.) 
replication  to,  1181    . 
rejoinders  denying  record  of  writ,  1224 
reference  to  (see  title  Prout  Patei  per  Recordum.) 
verification  by,  in  plea,  930,  935 
verification  by,  in  a  replication,  1181,  1183 
record  of  nisi  prius  in  writ  of  right,  1379 
record  of  final  judgment  in  writ  of  right,  1385 
record  of  final  judgment  in  partition,  1397 
RECORDARI  FACIAS  LOQUELAM, 

statement  of,  457  t 

RECOVERY,  FORMER  (see  title  Judgment  Recovered.) 
RECOVERY  SUFFERED, 

pleaded,  with  deed  to  lead  uses  of,  582 
the  like  more  fully  pleaded,  583 
REDDENDUM  (see  title  Rent.) 

statement  of,  in  covenant,  550 
REFERENCE  (see  also  title  Profert.) 

to  policy  of  insurance,  and  memoranda,  179 

to  conditions  of  sale,  292 

to  award,  397 

tq  record,  417,  &c.  (see  titles  Prout  Patei  per  Recordum.    Record.) 

to  lease,  551  •  • 

to  private  statute,  580 

to  letters  patent,  ib. 
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REJOINDERS, 

in  general,  1219 

in  assumpsit,  (see  title  Assumpsit,)  1220  to  1225 
in  debt,  (see  title  Debt,)  1226 

replication  in  replevin,  (see  title  Replevin,)  1228  to  1231 
in  trespass,  (see  title  Trespass,)  1232 
RELEASE  (see  titles  Accord  and  Satisfaction.    Lease  and  Release.) 
lease  and  release  pleaded,  578 
plea  of  release  of  action,  930 
replication  thereto  non  est  factum,  1157 

that  release  obtained  by  fraud,  ib. 
plea  of  release  puis  darrein  continuance  not  at  the  assizes,  1268 
the  like  at  the  assizes,  ib.  1244  a  * 

the  like  at  sittings  after  term  at  Guildhall,  1241 
the  like  at  sittings  before  term  adjourned  from  sittings  after,  1242 
replication  thereto,  thai  release  obtained  by  fraud,  1245 
REMAINDER  (see  tide  Reversion.) 

in  fee  in  a  coppyhold,  pleaded,  569 
seisin  in  fee  in  reversion,  pleaded,  568,  1333,  1365,  6 
RENT  (see  also  title  Landlord  and  Tenant) 

assumpsit  for,  -  . 

of  a  house  and  land,  41 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  seat  to  view  a  procession,  ib. 

of  a  tennis  court,  &c.  44 

of  an  inn,  ib. 

for  double  rent,  45 

of  pasture  land  and  eatage  of  grass,ib. 

of  premises  and  prsedial  tithes,  46 

of  lands,  with  right  to  take  tithes,  ib. 

for  unfurnished  lodgings,  47 

of  furnished  lodgings,  ib. 

for  board  and  .lodging,  48 

for  warehouse-room  of  goods,  ib. 

for  the  standing  of  a  chaise  or  carriage,  49 

for  the  moorage  of  ships,  ib. 

for  agistment  of  cattle,  59 

for  lodging  and  necessaries,  ib. 

passage  on  board  ship,  63 

on  promise  to  pay  rent  if  plaintiff  would  withdraw  a  distress,  258 

against  landlord,  for  not  indemnifying  tenant  from  ground  rent,  814 
debt  for,,  * 

on  a  lease,  430  use  and  occupation,  431 

on  a  lease  against  assignee,  522  b 

double  value  for  holding  over,  493 

for  double  rent,  for  holding  over,  495 
covenant  for,  against  lessee,  549  ,    . 

for  not  paying  galage  rent  557 

by  lessee  for  not  paying  quit  rent,  559 
case  for  illegal  distresses  for,  717  (see  title  Distress.) 

against  sheriff,  on  8  Ann.  c.  14,  for  not  leaving  year's  rem,  818  b 
plea  of,  set-off  for,  936,  938 

Hens  in  arrear,  992 
avowries  and  cognizances  for,  1047  to  1057  (see  title  Avowry.) 
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RENT— (continued.) 

plea  in  trespass  justifying  under  a  distress  for,  1094 

the  like  where  goods  fraudulently  removed,  1137 

pleas  in  bar  to,  1189  to  1191  (see  title  Replevin.) 
REPAIRS  (see  titles  Covenant.    Landlord  and  Tenant.) 
REPLEVIN, 
Declarations, 

in  K.  B.  or  C.  P.  843 

in  the  county  court,  845 
Avowries,  Recognizances  to  declarations  in, 
In  general, 

non  cepit,  1042 

commencement  of  an  avowry,  ib. 

commencement  of  a  cognizance,  ib.    • 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043 

commencement  of  a  second  avowry  or  cognizance,  ib. 

conclusion  of  an  avowry  or  cognizance,  ib. 

plea  in  bar,  property  in  defendant  or  a  stranger,  1044 

the  like  in  another  form,  ib. 

cepit  in  alio  loco,  with  arowry  for  return,  1045 

that  the  defendant  took  the  damage  feasant  m  another  close,  1046 
For  Rent, 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19,  s.  22,  1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050 

cognizance  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  1051 

avowry  where  goods  distrained  under  8  Ann.  c.  14.  ib. 

under  distress  for  rent  or  common  appurtenant,  1052 
where  goods  fraudulently  removed,  1053 

avowry  for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given  by  him 
on  11  Geo.  2.  c.  19, 1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  e.  37,  1055* 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

cognizance  by  him  as  bailiff  of  other  tenant,  *  1057 
For  Poor's  Rate. 

avowry  for,  1057 
For  Damage  Feasant, 

avowry  by  a  freeholder,  under  a  distress  damage  feasant,  1058 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib. 

the  like  as  a  copy  holder,  or  as  his  tenant,  1059 

avowry  for  a  distress  damage  feasant  by  a  commoner,  ib. 

prescriptive  right  of  common,  1060 

PLEAS    IN   BAR  TN, 

In  general, 
similiter  non  to  cepit,  1188 
commencement  of  a  plea  in  bar  to  an  avowry,  ib. 
the  like  to  a  cognizance,  ib. 
the  like  to  an  avowry  and  cognizance,  ib. 
commencement  of  a  second  plea  in  bar  by  leave,  Ac.  ib. 
conclusion  to  the  country,  1189 
conclusion  with  a  verification,  ib. 
the  like  to  an  avowry  and  cognizance,  ib. 
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REPLEVIN—  {continued. ) 
Plbas  in  bae  in — (continued.) 
For  Rent. 

traverse  of  demise,  1189 

no  rent  in  anear,  1190 

thai  defendant  was  not  bailiff,  ib. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  premises, 

leaving  no  reversion  enabling  him  to  distrain,  ib. 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrear  as  to  part  and  tender  as  to  the  residue,  1191 
eviction,  1193 
Damage  feasant. 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1193 
to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  ib. 
that  defendant  demised  locus  in  quo  to  plaintiff,  ib. 
to  an  avowry  for  distress  damage  feasant,  defect  of  fences,  1196 
the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 
the  like,  locus  in  quo  adjoining  a  common,  1196 
that  plaintiff  had  right  to  common  m  locus  in  quo,  1199 
tender  of  amends  before  impounding,  ib. 
Replications  in, 
in  general,  1228 

similiter  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  ib. 
conclusion  to  the  country,  ib. 
with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
to  plea  in  bar  of  a  tender,  a  subsequent  demand,  &c.  1229 
to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 
the  like,  denial  of  defect  of  fences,  ib. 
Rejoinders  in,  1235 

Dbmubbexs  for  not  describing  locus  in  quo  in  declaration,  1251 

specifying  number  of  cattle  distrained,  ib. 
for  avowing  on  possessory  title  only,  1261 
REPLEVIN  BONDS, 

declarations  on  and  relating  to, 
debt  on, 

by  assignee  of  sheriff  where  proceedings  removed  by  re.  fa.  lo. 

456 
the  like  where  judgment  was  obtained  in  county  court,  462 
the  like  where  party  was  non  prossed  for  not  declaring,  ib. 
case  for  not  taking  o£,  750 

taking  insufficient  sureties,  754 
pleas  to,  in  general,  983 
REPLICATIONS, 

in  abatement,  1142,  3,  (see  title  Abatement.) 
in  bar, 

estoppel,  1144 

special  similiter,  ib. 

in  general,  1144,  5 

commencement  of  replication  to  special  plea,  1 145 

the  like,  suggesting  death  of  one  of  defendants  since  plea,  ib. 

conclusion  to  the  country,  ib. 

with  a  verification  in  assumpsit,  ib. 

in  assumpsit,  1146  to  1169,  (see  title  Assumpsit.) 
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REPLICATIONS— (continued.) 

in  debt,  1170  to  1184,  (see  title  Debt.) 
in  covenant,  1185 
in  case,  1186 

pleas  in  bar  in  replevin,  1188  to  1200,  (see  title  Replevin,) 
in  trespass,  1201  to  1212,  (see  title  Trespass.) 
new  assignments,  1213  to  1218,  (see  title  New  Assignments.) 
BEQUEST, 

statement  of  in  pleading,  of  a  general  request  or  tape  licet  requisites,  91 

special* request,  91,  322 
RESALE, 

and  loss  stated,  293 
RESCUE  (see  also  title  Poundbreach,) 

of  cattle  distrained  for  rent,  case  for,  732 
of  cattle  distrained  damage  feasant,  case  for,  734 
of  a  person  arrested  on  mesne  process,  case  for,  736 
RESPONDENTIA, 

assumpsit  on  insurance  on  money  lent  on  respondentia,  186 
RETAINER, 

plea  of  by  an  executor,  946  « 

RETRAXIT, 

plea  of  judgment  of  retraxit  in  former  action  for  same  cause,  930 
RETURNS,  (see  also  titles  Sale,     Writ.) 
case  for  false  return  to  latitat,  740 

no  fieri  facias,  748,  750 
>         pleaded  by  sheriff,  1087 
non  est  inventus,  1 153 

statement  of  return  to  process,  1153,  note,  1161,  note, 
by  sheriff  to  writ  of  dower,  1313 
by  sheriff  to  writ  of  grand  cape,  1314 
by  sheriff  to  writs  of  summons,  &c.  1378,  &c. 
by  sheriff  of  partition  made,  1395 
REVERSION, 

estate  in  fee,  or  in  a  term,  or  in  a  copyhold  pleaded,  568 
case  for  injury  to  reversionary  interest  in  goods,  767 

case  by  reversioner  against  stranger,  for  damage  to  house  in  possession  of  ten- 
ant, 777 
case  by  reversioner  for  stopping  up  a  chimney,  778 
case  against  tenant  for  waste,  bad  husbandry,  784,  5 
case  for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  his  meadow, 

794 
case  by  reversioner  for  stopping  up  a  way,  810 

plea  in  bar  in  replevin  that  the  landlord  parted  with  his  reversionary  interest, 
1190 
REWARD, 

assumpsit  for  a  reward  offered  for  taking  a  prisoner  who  had  escaped,  256 
the  like  for  a  reward  advertised  for  discovering  an  offender,  257 
the  like,  on  promise  if  plaintiff  would  arrest  a  felon,  ib. 
RIEN  IN  ARRERE, 

plea  of,  to  debt  for  rent,  993 
plea  of,  in  bar  to  avowry  for  rent,  1190 
RIEN  PER  DESCENT,  oe  DEVISE, 
plea  of,  by  heir,  973 

by  devisee,  974 
replication  to  plea  by  heir,  that  be  had  assets,  1174 

the  like,  assets  before  commencement  of  the  suit,  ib. 
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RIGHT,  WRIT  of, 
Proceedings  in, 

pracipe  for  writ,  at  the  suit  of  a  husband  and  wife,  1856 

writ  of  right  quia  dominus  remisit  curiam,  ib. 

warrant  to  the  bailiff,  1356 

the  form  of  the  bailiff's  summons,  ib. 

sheriff's  return  indorsed  on  writ  of  right,  1357 

return  indorsed  on  writ  of  right,  ib. 

form  of  entry  of  common  essoign,  ib. 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  ib. 

entry  of  adjournment  of  tenant's  essoign,  1358 

other  form  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grand  cape,  ib. 

sheriff '8  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1359 

count  in  writ  of  right,  on  demandant's  own  seisin,  ib.  < 

count  on  seisin  of  demandant's  father,  1360 

another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 

count  on  seisin  of  plaintiff's  father  and  mother,  in  right  of  mother,  1361 

count  by  heir  of  devisee  ,  ib; 

form  of  demanding  view  after  count,  1362 

the  like  in  another  form,  1363 

demand  of  view  in  another  form,  ib. 

writ  of  view,  ib. 

the  like  writ  of  view  in  another  form,  1364 

return  that  defendant  has  had  a  view,  ib. 

return  that  demandant  did  not  appear  to  show  the  land,  1365 

entry  of  prayer  in  aid,  ib. 

plea  deducing  title  of  remainder-man,  and  praying  his  aid,  ib. 

plea  praying  in  aid  the  remainder-man,  1366 

demurrer  for  pleading  aid  prayer  after  general  imparlance,  1868 

joinder  in  demurrer,*1369 

summons  adjungendum  auxilium,  ib. 

the  return  to  the  above  writ,  ib. 

entry  of  essoign  de  ultra  mare,  ib. 

copy  of  affidavit  annexed  to,  and  riled  with  above  essoign,  1371 

apearance  of  payee,  ib. 

appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayee,  and 
prayer  of  imparlance,  ib. 

general  mise,  or  plea  and  tender  of  demy  mark,  1373 

tender  of  demy  mark,  1373 

mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark,  where  de- 
mandant oounted  upon  ancestor's  seism,  ib. 

plea  denying  ancestor's  seisin,  1374 

denial  of  descent  to  the  demandant,  ib. 

rule  of  court  for  striking  out  special  plea,  and  pleading  mise  on  terms,  1375 

pracipe  for  a  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  the  assizes,  ib. 

writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  Jury,  1377 

alias  writ  of  summons  of  four  knights,  ib. 

return  of  alias  writ  of  summons  of  four  knights,  1378 

writ  of  venire  facias,  ib. 

writ  of  habeas  corpora  recognitorum,  1379 

record  of  nisi  prius,  ib. 

award  of  summons  of  four  knights,  ib. 

continuance  by  vice  comes  nan  misii  breve,  1380 
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RIGHT,  WRIT  of— {continued.) 
Proceedings  in — (continued.) 

alias  summons  awarded,  1380 

further  continuance  by  vice  comes  non  misit  breve,  ib. 

pluries  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  others  summoned,  ib. 

appearance  of  other  four  persons,  1881 

sheriff  commanded  to  have  grand  assize  in  bank,  ib. 

respite  for  default  of  recognitors,  ib. 

form  of  oath  on  grand  assize,  ib. 

entry  of  proceedings  on  plea  roll,  ib. 

summons  of  knights  awarded,  1382 

nisi  prius  awarded,  ib. 

return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  four 
other  persons,  1380,  1382 

appearance  of  four  persons  so  summoned,  1380, 1382 

award  of  alias  summons  of  four  knights,  ib* 

continuance  by  vice  comes  non  misii  breve,  ib. 

award  of  second  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knighte,  or  four  lawful  men,  ib. 

sheriff's  return,  no  knights  in  county,  and  four  others  summoned,  ib. 

swearing  of  four  knights,  1384 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  alias  summons,  ib. 

judgment  after  mise  joined,  ib. 

judgment  for  demandant,  ib. 

judgment  for  tenant,  1385 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  demand- 
ant's father,  ib. 

postea  for  demandant,  1386 
ROADS  and  ROAD  CALLS,  (see  title  Way.)  *♦ 

assumpsit  for  calls,  53  (see  title  Canal  Calls.) 

debt  for  calls,  special,  300 
RULE  of  COURT, 

rule  to  pay  money  into  court,  pleaded,  600 

composition  by  rule  of  court  in  a  penal  action  pleaded,  007 

rule  for  striking  out  special  plea  in  wrifof  right,  1375 

SAILOR  (see  titles  Captain.     Ship.) 

assumpsit  by,  for  his  wages,  against  captain  or  owner,  65 

for  short  allowance  money,  66  [325 

for  not  suffering  mariner  to  go  as  boatswain  in  defendant's  ship, 

covenant  on  indenture  of  apprenticeship  to  &  mariner,  hy  apprentice,  for  not 

boarding,  &c.  522 
plea  justifying  moderate  correction  of,  1072 

trespass  by  master  for  impressing,  whereby  ship  prevented  proceeding    on  voy- 
age, dec.  862 
SALES, 
Indebitatus  Assumpsit  relating  to, 
Respecting  Real  Property^  for 
a  freehold  estate  sold  and  conveyed,  39 
a  copyhold  estate  surrendered,  ib. 
a  leasehold  estate  sold  and  assigned,  ib. 
a  good- will  of  business,  40 
a  good- will  of  a  public-house,  and  plaintiff's  business  therein,  ib. 
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SALES— (continued.) 

INDEBITATUS  ASSUMPSIT  RELATING  TO— (continued.) 

fixtures  by  outgoing  against  incoming  tenant,  40 
pasture  land  and  eatage  of  the  grass,  45 
the  use  of  premises  and  predial  tithes,  46 
the  use  of  lands  with  right  to  take  tithes,  ib. 
Respecting  Personal  property  for, 
goods  sold  and  delivered  to  the  defendant,  55 
goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
goods  bargained  and  sold  to  defendant,  generally,  ib. 
a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  57 
necessaries  found  and  provided  for  defendant,  59 
necessaries  found  and  provided  for  third  persons,  ib. 
horsemeat  and  stabling,  ib. 
agistment  of  cattle,  ib. 
Assumpsit  special,  relating  to, 
Sales  of  Goods, 

for  not  delivering  bill  of  exchange  for  goods  sold,  261 
on  contract  of  sale  and  return  for  not  returning  or  paying,  263 
for  not  accepting  goods  sold,  264 
for  not  accepting  goods  made  for  defendant,  265 
for  not  taking  away  goods  sold  at  auction,  265 
the  like  where  there  has  been  a  re-sale,  267 
for  not  delivering  goods  within  a  specified  time,  268 
for  not  delivering  goods  at  a  particular  place,  270 
special  damage,  by  reason  of  non-delivery  of  goods,  272 
for  not  providing  another  horse  or  returning  money  where  horse  unsound,  273 
on  promise  to  pay  money  on  exchange  of  horses,  274 
on  warranty  of  a  horse  to  be  sound  and  free  from  vice,  279 
on  warranty  on  exchange  of  horses,  281 
for  not  furnishing,  <fec.  good  hams,  282   * 
on  false  warranty  of  bank-note,  286 

against  agents,  &c.  for  negligence  on  sales,  (see  title  Agent.) 
for  not  returning  casks,  or  paying  for  them,  335 
Sales,  Sf-c.  of  Lands,  fyc. 
against  tenant  for  not  using  premises  in  a  husbandlike  manner,  and  according  to 

custom  of  country,  308 
breach  for  ploughing  up  grass  land,  and  cropping  land,  without  manuring  same, 

310 
for  taking  successive  crops  without  manuring  land,  ib. 
against  tenant,  for  keeping  and  leaving  premises  out  of  repair,  31 1 
against  landlord,  for  not  indemnifying  tenant  from  ground-rent,  313 
against  vendor  of  estate  for  not  making  title,  287 
general  count,  for  not  making  a  good  title  to  premises  for  residue  of  term  with- 

in»reasonable  time,  289 
against  publican,  for  not  having  title  to  assign  his  lease,  290 
by  vendor,  for  not  completing  purchase,  and  paying  loss  on  re-sale,  291 
against  vendee  on  public-house  agreement,  296 
against  vendee  for  not  taking  fixtures  and  stock  in  trade,  299 
by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  301 
the  like  in  another  form,  305 
the  like  for  fixtures,  307 
landlord  against  tenant,  for  breach  of  express  agreement  to  consume  straw  on 

premises,  ib. 
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against  tenant  who  held   premises  in  question  after  end  of  lease,  on  terms  of 
such  lease,  for  not  repairing,  &c,  307 
Covenant  relating  to, 

on  deed  of  sale  by  heir  of  purchaser  against  executor  of  husband,  on  covenant 
for  further  assurance,  and  for  not  levying  a  fine,  543 

against  vendor  for  breach  of  good  title,  546 

title  by  assignment  pleaded,  575 

by  surrender  of  leasehold  interest,  ib. 
by  bargain  and  sale  enrolled,  576 
by  lease  and  release,  578 
Case, 

for  deceit  relating  to,  679,  (see  title  Deceit.) 

for  infringing  copyrights,  &c.  by  sale,  760,  (see  title  Copyright.) 
SALVAGE, 

assumpsit  for,  68 
SAMPLE, 

as  to  sale  by,  282,  note 
SCHOOLMASTER  and  SCHOOLMISTRESS, 

assumpsit  by,  for  tuition,  &c.  81  a. 

for  entrance  money,  82 

assumpsit  by,  for  taking  away  child  without  notice,  259,  60 

case  for  keeping  a  slaughter-house  near  plaintiff's  school,  775 

for  accusing  governess  of  fornication,  641  b. 
SCIENTER  (see  title  Deceit.) 

stated  in  pleading,  and  notes,  596,  n.  598,  n. 
SCIRE  FACIAS, 

suggestion  on  roll  of  further  breaches,  on  8  &  9  W.  3,  in  order  to  ground  scL 
fa.  1288 

writ  of  sci.  fa.  for  further  breaches,  1290  , 

declaration  where  defendants  appeared  to  the  second  sci.  fa.  1292 

writ  of  inquiry  when  defendant  suffered  judgment  in  sci.  fa.  1293 

inquisition  thereon,  and  final  judgment,  1294,  5 
SCOTCH  DECREE, 

assumpsit  on,  by  assignees  of  a  bankrupt,  245 

debt  on,  415 
SEARCH  WARRANT, 

case  against  defendant  for  maliciously  procuring  and  causing  plaintiff's  house 
to  be  searched,  612  a. 
SECURITY  (see  title  Guarantee.) 

against  attorney  for  not  taking  a  sufficient  security  on  purchase  of  annuity,  381 
SEDUCTION, 

case  for,  643 

trespass  for,  856 
SEPARATE  MAINTENANCE  (see  title  Husband  and  Wife.) 

covenant  on  deed  of,  by  trustee  against  husband,  526 
SET-OFF  (see  also  title  Accord  and  Satisfaction.) 

plea  of,  in  assumpsit, 

with  a  tender,  923 

in  general,  931  « 

notice  of,  with  general  issue,  932 

plea  of,  to  action  by  executors  or  administrators,  933  , 

notice  of,  in  action  by  executors  or  administrators,  ib. 

plea  of,  to  action  against  executors  or  administrators,  933  a. 

notice  of,  in  action  against  executors  or  administrators,  ib. 

plea  of,  in  action  by  assignees  of  a  bankrupt,  &c.  938  b. 
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notice  of,  by  action  by  assignees,  &c.  933  b 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's  factor  as  a  prin- 
cipal, plaintiff  being  unknown  to  defendant,  and  that  at  the  time  of  the  con- 
tract the  defendant  had  a  set-off  against  the  factor,  969 
subject-matter  of, 

on  a  judgment,  934 

on  a  recognizance  and  simple  contract,  935 

on  a  lease  for  rent,  936 

on  a  bond,  936,  969 

on  a  bill  of  exchange,  acceptance  by  plantiff,  937 

indorsed  by  blaintiff,  937 

on  a  promisory  note  made  by  plaintiff,  938- 

on  a  promisory  note  indorsed  by  plaintiff,  ib. 

for  use  and  occupation,  ib. 

for  work  and  labor  and  materials,  939 

for  goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

for  other  debts,  (see  the  debts  stated  in  the  common  assumpsit  counts  >  title 
Assumpsit ,  and  the  respective  heads  of  this  Index.) 
plea  of,  in  debt,  956  a.  (see  the  pleas  in  Assumpsit.) 
in  debt  on  bond,  968 

on  two  bonds,  set-off  on  two  bonds,  969 

in  covenant,  1021 
replications  in  assumpsit, 

nil  debet,  1156 

nul  tiel  record  to  set-off  on  recognizance,  ib. 

statute  of  limitations,  1159 
replications  in  debt,  1173 
SEVERALTY, 

seisin  of  estate  in,  pleaded,  569 
S  HERIFF  (see  title  Sheriff's  Officer.) 

Aaclaration  against  a  prisoner  in  custqdy  of,  14,  15 

against  two,  where  one  in  custody  of  sheriff,  and  the  other  of  the 
marshal,  15 
assumpsit'against  attorney  for  not  patting  in  bail,  whereby  sheriff  fixed,  374 
debt  against  sheriff  for  escape  under  a  ca.  sa.  416,  (see  title  Escape.) 

by  assignee  of,  on  bail  bonds,  445,  (see  title  Bail  Bond.) 

by  assignee  of  replevin  bond,  457 

on  32  Geo.  2.  c.  26.  s.  1  and  12,  by  party  grieved,  against  sheriff  for  ex- 
tortion, &c.  501 

on  29  ELtz.  c.  4.  and  43.  Geo.  c.  3.  46.  s,  5,  504 

on  23  Hen.  6.  c.  9.  qui  tarn  for  extortion,  and  for  refusing  to  take  bail, 
509 
case  against, 

for  illegal  distresses,  717  to  726,  (see  title  Distress.) 

for  excessive  levies,  727  to  730,  (see  title  Levy.) 

for  escapes,  737  to  745  (see  title  Escape.) 

for  false  returns,  740,  748  to  750  (see  title  False  Return.) 

for  not  taking  replevin  bond,  750 

for  taking  insufficient  pledges  in  replevin,  751 

for  not  assigning  bail  bond,  755 

en  8  Ann.  c.  14,  for  not  leaving  year's  rent,  818 

on  23  Hen.  6.  c.  9,  for  refusing  bail,  821 

on  28  Eliz.  c.  4,  for  extortion,  827 
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SHIPS  (see  titles  Captain.     Charter-party.    Freight.    Policy  if  hsmrance.    Sailor.) 
assumpsit, 

for  demurrage  (see  title  Demurrage) 
for  moorage  of,  49 
for  hire  of,  60 
for  passage  on  board,  63 
for  work  and  labor  with,  76  a 
Case  for  negligence  in  managing  of,  713,  14 
case  for  slander  respecting  sea  worthiness  of,  641  k 
trover  for,  (see  title  Trover.)  835 
trespass  for  seizing  of,  862,  3 
SHIPWRECK, 

loss  by,  stated,  190 
SIGHT, 

assumpsit  on  note  payable  after,  133 
SIMILITER, 

replication  of,  special  or  general,  1 144,  5 
rejoinder  of,  1219 
SLANDER, 
declarations, 
For  libels, 
for  libel  indirectly  accusing  plaintiff  of  perjury  or  other  specific  offense,  620 
second  count,  624 
third  count,  625 

for  a  libel  directly  accusing  plaintiff  of  a  theft  or  other  specific  offense,  627 
for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 
for  a  libel  of  plaintiff  in  his  profession  as  an  attorney,  for  a  libel  upon  himself 

and  another  in  his  mode  of  conducting  a  commission  of  bankruptcy,  629 
for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a 
letter  to  a  person,  who  in  consequence  refused  to  take  him  into  his  service, 
630  a 
for  a  libel  in  a  newspaper,  632 
for  a  libel  in  a  letter,  ib.  t 

for  a  libel  containing  distinct  passages  of  libellous  matter,  ib. 
For  verbal  Slander, 
for  slanderous  words  indirectly  accusing  plaintiff  of  a  specific  offense,  633 
second  count,  636 
for  charging  plaintiff  with  perjury  in  the  execution  of  a  writ  of  inquiry,  with  a 

special  inducement  to  explain  the  words,  637 
for  slanderous  words  directly  accusing  the  plaintiff  of  perjuy  or  other  specific  of* 

fense,  638 
second  count,  639 
for  words  slandering  plaintiff  in  his  office,  at  for  accusing  a  justice  of  the  peace 

with  having  pocketed  fines  forfeited  by  persons  convicted  by  him,  640 
for  words  slandering  plaintiff  in  his  profession,  as  for  slandering  an  attorney,  641 
for  accusing  a  governess  of  fornication,  641  b. 

for  words  slandering  plaintiff  in  his  trade  as  by  calling  him  a  rogue,  fee  641  & 
second  count,  641  2 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  651  d 
by  keeper  of  bathing-rooms  for  words  imputing  a  propensity  to  commit  an  unnat- 
ural crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third  person, 
641  g 
second  count,  641  g 

for  slander  actionable  only  by  reason  of  special  damage,  641  g 
special  damage  that  plaintiff  lost  acquaintances,  6zc.  641  i 
for  slander  of  title,  in  procuring  a  third  person  to  attend  at  a  public  auction 
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SLANDER— {continued. ) 

declarations — (continued.) 
For  verbal  slander — (continued.) 

room,  and  slander  plaintiff's  title  to  the  estate  he  was  about  to  sell  there,  641  i, 
second  count,  641  j. 
for  saying  to  a  person  who  was  about  to  hire  plaintiff's  ship,  that  she  was  broken 

and  unfit  to  proceed  to  sea,  whereby  he  refused  to  hire  ship,  641  k. 
for  slander  where  the  words  are  spoken  ironically,  641  k.  • 
for  slander  where  k  is  to  be  collected  from  question  and  answer,  641 Z. 
Pleas  in  bar  in, 

that  plaintiff  was  guilty  of  theft,  1031 

that  plaintiff  was  guilty  of  perjury,  1033,  1037 

that  plaintiff  was  insolvent,  1034 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintiff,  a 

proctor,  with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a. 
that  letter  was  sent  to  commanding  officer,  that  plaintiff  might  be  brought  to  a 

court  marshal,  1037 
plea  to  declaration  for  libel  accusing  plaintiff  of  perjury,  that  plaintiff  did  per- 
jure himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
Replication  de  injuria,  1186 
SOLE  TENANCY, 

.    plea  of,  in  dower,  1319 
SOLVIT  AD,  or  POST  DIEM  (see  title  Payment.)  # 

plea  of  solvit  ad  diem  to  debt  on  money  bond,  974,  5,  6 
post  diem,  974,  5 
to  debt  on  annuity  bond,  ib. 
to  debt  on  bail  bond,  982 
to  debt  on  judgment,  996 
replication  denying  pleas,  1175 
SON  ASSAULT  DEMESNE  (see  titles  Molliter  Mantis  Imposuit.     Trespass,) 
plea  of,  generally,  and  notes,  1067 

molliter  manus  imposuit  to  preserve  peace,  and  son  assault  demesne,  1069 
in  defense  of  defendant's  father,  &c.  1070 
assault  to  preserve  the  peace,  1071 
replications  to,  de  injuria,  &c.  1201,  2 
STATUTES  (see  title  Uses.) 

title  by  private  statute  pleadea,  579 

cemmencement,  &c.   of  declarations  by  or  against  clerks,  &c.  empowered  to 

sue  under,  36 
assumpsit  for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18, — 45  - 
for  calls,  under  a  road  act,  53 

on  14  Geo.  3.  c.  78,  for  contribution  to  party- wall,  247  to  250 
debt  against  subscriber,  on  statute,  for  road  call,  390 

the  like  for  road  calls,  on  another  statute,  giving  a  general  form  of  de- 
claring, 390 
for  canal  call,  under  a  private  act,  391 
by  Party  grieved, 

on  4  Geo.  2.  c.  28,  by  landlord  against  tenant  for  double  value  for 
not  quitting,  493 
on  11  Geo.  2.  c.  19.  s.  18,-495 
on  11  Geo.  2.  c  19.  s.  3, — 495  a. 
on  9  Ann.  c  14.  s.  2* — 500  a. 

on  32  Geo.  2.  c.  28.  a.  I  6c  12,  with  count  on  23  Hen.  6.  c.  9, 
Vol.  HI.  61 
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qgainst  bailiff  for  extortion  and  for  treble  damages,  501 
on  29  Eliz.  c.  4,  and  43  Geo.  3.  c  46.  s.  6,-504 
on  17  Geo.  2.  c.  3.  s.  3,  against  overseer  for  refusing  inspection  of 
poor  rates,  504  a. 
by  Common  Informer, 

on  23  Hen.  6.  •  c.  9,  against  sheriff,  for  refusing  to  take  bail,  and  for 

extortion,  509 
on  12  Ann.  s.  2.  c.  16,  for  usury,  512  to  516  . 
Covenant, 
title  by  private  act  of  parliament  pleaded,  579 
statute  of  uses  pleaded,  578 
Cases  on  Statutes. 
on  2  W.  &  M.  sess.  1.  c.  5.  s.  5,  for  illegal  distresses,  717  to  726  (see  title  Dis- 
tress.) 
for  distraining  tools  of  trade,  when  sufficient  other  goods  on  premises  to  be 

answerable,  718 
on  52  Hen.  3.  c.  4,  for  illegal  distress,  720 
for  distraining  a  second  time  on  same  goods,  720 

for  selling   under  a  distress  without  having  goods  appraised  by  two  sworn  ap- 
praisers, 725 
for  selling  a  growing  crop  under  a  distress,  before  the  same  had  been  gathered 

and  appraised,  contrary  to  the  1 1  Geo.  2.  c.  19.  s.  8, — ib. 
against  a  broker,  on   17  Geo.  3.  c.  93,  for  not  giving  a  copy  of  the  charges  of  a 

distress,  726 
sagajnst  plaintiff's  landlord,  for  not  indemnifying  him  against  a  distress  made 

on  his  goods  by  the  ground  landlord,  727 
for  infringing  copyright,  &c.  760,  1,  2,  4 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818  b. 
on  23  Hen.  6.  c.  9.  for  refusing  bail,  821 
on  24  Geo.  3,  against  justice  for  refusing  bail,  825 

on  28  Eliz.  c.  4,  against  sheriff  for  extortion,  at  the  suit  of  plaintiff  in  action,  827 
Trespass, 

on  8  Hen.  6.  c.  9,  for  forcible  entry  and  detainer,  865 
Pleas,  SfC. 
bankruptcy  under  6  Geo.  4.  c.  16,-916,  970,  1119 
insolvent  act,  919,  921 

statute  of  limitations,  940,  941,  971,  1030  a,  1067 
affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes,  961  a. 
to  debt  on  annuity  bonds,  no  memorial,  &c  975 
that  bail  bond  given  for  ease  and  favor,  981 
to  debt  on  statutes,  996,  7,  8 

plea  of  general  issue  by  solicitor  of  customs,  under  9  Geo.  4.  c.  25, — 103 
avowry,  &c.  for  rent,  on  11  Geo.  2.  c.  19.  s.  22, — 1047 
avowry  where  goods  distrained  under  8  Ann.  c.  14, — 1051 
avowry  for  double  rent,  1054 

cognizance  as  bailiff  of  executor,  on  32  Hen.  8.  c.  37, — 1055 
plea  in  trespass,  justifying  under  bankrupt  act,  1062 
plea  in  trespass,  by  justice  of  peace,  of  tender  of  amends,  under  24  Geo.  2.  c. 

44.  s.  2,-1065 
plea  of  disclaimer  of  title,  and  tender  of  amends,  1066 
plea  justifying  under  a  right  of  way  under  an  inclosure  act,  1127 
plea  by  surveyor  under  highway  act,  13  Geo.  3.  c.  78, — 1136 
plea  of  prior  conviction  of  an  assault  on  9  Geo.  4,  c.  31, — 1073 
plea  of  right  of  way  under  inclosure  act,  1127 
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Pleas,  Sf-c. — (continued.) 
Replications, 

to  pleas  of  bankruptcy,  &c.  1148  %. 

to  pleas  of  insolvent  act,  1149, 1150 

statute  of  limitations  to  plea  of  set-off,  1158 

to  plea  of  court  of  conscience  act,  defendant  indebted  more  than  40*.  1159 

to  statute  of  limitations,  1160,  1,  2 

to  debt,  on  annuity  bonds,  1175 

to  debt,  on  statutes,  1184 
Rejoinders, 

to  replication  to  plea  of  insolvency,  1220 

to  replication  to  statute  of  limitations,  1223,  4 
Suggestions, 

in  debt  on  8  &  9  W.  3.  c.  11.  s.  8,-1269  (see  title  Suggestions  in  Debt.) 
Writ  of  Partition. 

on8&9  W.  3.  c.  31,— 1390 
STATUTE  of  FRAUDS, 

plea  of  to  action  on  guarantee,  909 
STATUTE  op  LIMITATIONS  (see  title  Limitations.) 
STEAM  ENGINE, 

assumpsit  for  not  fixing  according  to  agreement,  331 
STIPULATED  DAMAGES  (see  title  Damages.) 

when  proper  to  declare  for  them,  and  form  of  declaration,  297 
STOCK, 

assumpsit  for  not  replacing,  275,  and  note  as  to 

debt  on  bond  to  replace,  &c.  443 
STOCK  JOBBING, 

plea  to  debt  on  bond  that  it  is  void  for,  968 
SUBPOENA, 

case  against  witness  for  not  obeying  sub.  duces  tecum,  757 
SUGGESTIONS,  &c.  op  BREACHES, 

on8&9  W.  3.  c.  11.  s.  8. 

on  judgment  in  K.  B.  by  default  in  debt  on  bond,  where  breaches  stated  in  declar- 
ation, with  prayer  of  writ  of  inquiry  and  award  thereof,  1279 

the  like  in  another  form,  1270 

the  like  in  another  form,  ib. 

the  like  in  C.  P.  1271 

the  like  in  the  Exchequer,  ib. 

writ  of  inquiry  in  same  case,  1273 

the  like  in  another  way,  1274 

the  like  in  the  common  pleas,  ib. 

inquisition  and  return,  8  &  9  W.  3.  c.  11.  8.  8,  ib. 

final  judgment  in  K.  B.  on  8  &  9  W.  3.  c.  1 1.  s.  8,  after  return  of  inquisition,  1276 

the  like  in  another  form,  1277 

judgment  and  suggestion  on  8  &  9  W.  3.  where  breach  of  condition  not  stated 
in  declaration,  1278 

the  like  on  mortgage  bond,  1279 

writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3.— 1280 

the  like  in  C.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 

the  like  in  another  form,  1282 

another  form  where  breaches  were  assigned  in  the  declaration  or  replication,  and 
final  judgment  is  stayed  till  damages  assessed,  ib. 

judgment  on  issue  of  nut  tiel  record,  and  suggestion  of  breaches  not  assigned  in 


i  / 


1496  INI)EX- 

SUGGESTIONS,  &c.  op  BREACHES— (continued.) 
declaration  or  replication,  1283 

prayer  of  inquiry  and  award  thereof,  1284 

continuance,  ib.  # 

issue  and  suggestion  of  breaches  after  non  est  factum,  on  8  &  9  W.  3,  with  award 
of  venire  tarn  ad  triandum,  quam  ad  inquirendum,  1285 

the  like  in  another  form,  1286 

suggestion  of  breach  of  condition  which  has  been  before  set  out  in  declaration  or 
plea,  with  award  of  venire  tarn  ad  triandum,  &c.  1287 

another  form  where  breach  of  condition  is  stated  in  declaration  or  replication,  ib. 

judgment  after  verdict  and  assessment  of  damage,  on  stat  8  &  9  W.  3.  c  11.  s. 
8,  ib. 

suggestion  of  three  further  breaches  to  be  entered  on  roll,  in  order  to  found  scire 
facias  for  such  further  breaches,  1288 

scire  facias  for  three  further  breaches  of  condition  of  bond  which  judgment  had 
been  obtained,  1290 

declaration  where  defendant  appeared  to  second  scire  facias,  1292 

writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire  facias,  1293 

inquisition  thereon,  1294 

final  judgment  thereon,  1295 
SUGGESTIONS  of  DEATH, 

in  K.  B.  by  bill,  where  one  of  plaintiffs  died  between  writ  and  declaration,  16 

the  like  where  one  of  defendants  so  died,  ib. 

the  like  in  C.  P.  19 

suggestions  where  one  defendant  died  after  declaration  and  before  plea,  890 

the  like  where  death  between  plea  and  replication,  1145 
SUMMONS, 

to  tenant  to  appear  in  dower,  1313 

summons  on  plaint  in  nature  of  writ  of  entry,  1343 

return  to,  1344 

entry  of  award  of  summons,  1348,  9 

in  writ  of  right,  1355,  6 

summons  adjungendum  auxilium,  1370 

return  thereto,  ib. 

summons  in  writ  of  right  to  elect  grand  assize,  1376 

alias  writ  of  on  that  occasion,  1377 

returns  thereto,  1378 

pluries  summons  awarded,  1389 

entry  of  award  of  writs,  1380, 1383 
SUPRA  PROTEST, 

payment  supra  protest  stated,  169 

acceptance  supra  protest  stated,  176,  7 
SUR-REBUTTER, 

form  of,  1236 
SUR-REJOINDERS, 

common  form  of,  1235 

conclusion  to  the  country,  ib. 
with  a  verification,  ib. 

in  assumpsit  that  note  not  made  for  debt  due  before  bankrupt's  discharge,  1234 

rejoinder  in  replevin,  1235 

in  trespass  that  notice  to  quit  waived,  ib. 
SURRENDER, 

on  lease  pleaded,  575 

in  discharge  of  bail,  stated,  745 
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SURVEYOR, 

assumpsit  by,  for  his  bill,  80 

plea  in  trespass  by,  under  highway  act,  13  Geo.  3.  c.  78,-1136 
SURVIVING  PARTNER  (see  titles  Assignee.    Executors.    Partners,  fyc.) 

TAIL  SEISIN  in  FEE  (see  Title  Pleaded.) 
pleaded,  562 

recovery  as  to,  pleaded,  582 
TALES, 

award  of,  in  dower,  1322 
TENANCY  (see  TUh  Pleaded.) 
by  lease,  pleaded,  550 
from  year  to  year,  1047,  1058,  1102,  1127 
TENANCY  in  COMMON, 

pleaded,  571,  1391 
TENANTS  in  COMMON, 
estate  in,  pleaded,  571 
demise  by,  in  ejectment,  stated,  885 
avowries  and  cognizances  by,  1056,  7 
declarations  in  covenant  by,  against  co-tenant,  1297 
pleas  thereto,  1298  to  1300 
declaration  in  partition  by,  1391 
TENDER, 

plea  of, 

in  assumpsit,  and  general  issue,  and  set-off  as  to  residue,  922,  3 
in  debt,  955 

defendant's  readiness  to  perform  obligation  and  plaintiff's  discharge, 

991,  dec. 
in  covenant, 
generally,  1021 

of  rent  on  the  land,  1013 
in  trespass, 
of  amends  by  officers  of  excise  or  customs,  1063 
by  a  justice  of  the  peace,  1065 
involuntary  trespass  and  tender  of  amends,  1066 
in  writ  of  right, 

tender  of  demy  mark,  1372,  3 
replications  to, 
in  assumpsit, 

denial  of  tender  and  nil  debet  as  to  set-off,  1151 
a  writ  issued  before  tender,  1152 
a  writ  with  continuances,  1153 
a  prior  demand,  1 154 
a  subsequent  demand,  1 155 

admission  of  tender  and  similiter  to  general  issue,  1156 
in  debt,  1172 
pleas  in  bar  in  replevin, 

tender  as  to  part,  1191 
tender  of  amends  before  impounding,  1199 
replication  in  trespass, 

that  amends  not  sufficient,  1201 
rejoinders  in  assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause  of  action,  1281 
showing  actual  time  of  issuing  writ  in  K.  B.  ib. 
die  like  m  the  Exchequer*  1222 
no  prior  demand,  1223 
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TENDER— (continued.) 

no  subsequent  demand,  ib. 

denying  record  of  writ,  1224 

replications  in  replevin, 

denial  of  tender,  1228 

a  subsequent  demand,  1229 

TERM  (see  titles  Declaration.     Title  of  Term.) 

TERM  for  YEARS  (see  Title  Pleaded.) 

pleaded,  in  possession,  564 

infuturo,  568 

from  year  to  year,  demise  for,  1047,  1058,  1102,  1127 

TIME  (see  Tide  of  Declaration.) 

how  to  be  stated  in  trespass,  and  as  to  "  on  divers  days,  ore.9'  850,  o. 

demurrer  to  declaration  for  not  stating  time,  1248 

the  like  for  laying  promises  on  impossible  day,  1250 

the  like  for  stating  assault  to  have  been  committed  on  divers  days  and  times, 
j  252 

TITLE  of  DECLARATION, 

of  declaration,  12,  note  a 

of  pleas  (see  title  Pleas.) 

of  replications  (see  title  Replications.) 

demurrer  for  wrong  title  of  term,  1247 
TITLE, 

declaration  for  not  making  one  against  vendor,  287, 290 

general  count  for  not  making  a  good  title  to  premises  for  residue  of  term  in 
a  reasonable  time,  289 

against  a  publican  for  not  having  title  to  assign,  290 

covenant  against  vendor,  for  breach  of  good  title,  whereby  plaintiff  ejected,  546 

case  for  slander  of,  641,  641 1 
TITLE  PLEADED, 

when  sufficient  merely  to  state  possession,  1058,  note  £,  1059,  note  m,  1092, 
note  q,  1119,  note  j? 
Nature  of  Tenure. 

tenure  of  free  burgage,  560 

tenure  of  gavelkind,  1398 
Estate  aad  Quantity  of  Interest 

inducement  that  lessor  was  seised  in  fee-simple,  560 

seisin  in  fee,  dec.  in  husband  and  wife  in  right  of  wife,  561,  1359, 1961 

seisin  in  tail,  562 

seisin  for  life,  ib. 

tenancy  by  curtesy  or  by  dower,  563,  1399 

by  assignee  of  lessor  being  a  termor,  against  lessee,  564 

by  executor  of  lessor  being  a  termor  against  lessee,  for  a  breach  of  covenant 
after  testator's  death,  565  ■ 

against  executor  of  lessee  for  a  breach  of  covenant  after  his  death,  565  a, 

by  executor  of  lessor  in  another  case,  565 
Estate  and  Time  of  Enjoyment. 

tenancy  for  years,  550 

tenancy  from  year  to  year,  1047, 1058, 1102, 1127 

seisin  in  fee  in  reversion,  568, 1330,  1333,  1365,  6 

interest  in  a  term  to  commence  infuturo,  568 

remainder  in  fee  in  a  copyhold,  569 
Estate  and  Number  of  Owners. 

estate  in  severalty,  569 

estate  and  joint  tenancy,  and  death  of  one  and  sole  seisin  of  survivor,  570 

estate  of  coparcenary,  ib. 
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TITLE  PLEADED— (continued.) 

Estate  and  Number  of  Owners — (continued,) 
tenancy  in  common,  571,  1391 
pleadings  in  partition,  by  co-heiress  in  gavelkind,  1397 
Mode  of  acquiring  the  Title. 
by  descent  in  fee,  571,  1330,  1338,  1360,  1 
by  descent  of  gavelkind  lands  stated,  1398,  &c. 
by  marriage,  573 
by  feoffment,  ib.  1374,  5 
by  lease,  574 

by  assignment  of  a  term  to  the  plaintiff,  575 
by  surrender  of  a  leasehold  interest,  ib. 
by  covenant  to  stand  seised  to  uses,  576 
by  bargain  and  sale  enrolled,  ib. 
by  lease  and  release,  578 
by  private  act  of  parliament,  560 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  ib. 
the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery,  and  recovery  accordingly,  ib. 
the  like  more  fully  pleaded,  583 
title  by  devise,  in  fee-simple,  591 
title  to  a  chattel  real  by  will,  592,  1133,  1361 
Demurrer  that  defendant,  whose  estate  was  a  particular  one,  has  not  shown  who 
were  the  persons  seised  in  fee,  1261 

for  avowing  on  possessory  title  only,  ib. 
TOLLS, 

assumpsit, 

for  passing  over  a  bridge,  50 
for  goods  brought  to  market  and  weighed,  ib. 
for  live  cattla  sold  in  market,  51 
for  passing  with  carriages  through  a  turnpike-gate,  ib. 
for  petty  customs,  52 
for  tonnage  of  goods,  63 
plea,  justifying  taking  coals  under  prescriptive  right  to  port  duties,  1094  a. 
TOOLS  op  TRADE, 

case  for  distraining  of,  718 
TORTS  (see  title  Case,  Trespass,  and  the  particular  heads.) 
TOUTS  TEMPS  PRIST  (see  title  Tender.) 

plea  of,  by  infant  in  dower,  1316 
TRADE, 

case  for  slandering  plaintiff  in,  by  calling  him  a  rogue,  641  b. 
case  for  charging  him  as  being  insolvent,  641  d. 
case  for  distraining  tools  of,  718 
stated  in  plea  of  bankruptcy,  913 
TRAVERSE, 

denials  in  general, 

in  covenant,  of  lessor's  seisin  in  fee,  and  notes,  1018 
of  assignment  of  lease  to  defendant,  1019 
in  trespass, 
formal  traverse,  form  of,  1211 

general  observations  as  to,  ib. 
of  prescriptive  right  of  common,  ib. 

demurrer  for  not  tendering  issue  in  fact  traversed  in  replication,  1266 
TREASURER, 

commencement  of  declaration  by  or  against,  empowered  to  sue  or  be  sued  by 
statute,  36 
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TRE  ASURER— (continued. ) 

assumpsit  at  suit  of,  of  bridge  company,  for  calls,  58 

the  like  at  suit  of,  of  canal  campany,  ib. 

the  like  in  debt,  392 

debt  on  bond  at  suit  of,  of  friendly  society,  established  before  10  Geo.  4.  c  56, 
470 

the  like  where  society  established  after  10  Geo.  4.  c.  56,  ib.  n. 
TREBLE  DAMAGES, 

debt  for  on  extortion,  501 
TREBLE  VALUE, 

debt  for,  on  4  Geo.  2.  c.  28,-493 

on  2  &  3  Edw.  6.  c.  13.  s.  1  ,—495,  502 
TREES  (see  titles  Landlord  and  Tenant.     Waste.) 

case  for  cutting  of,  dec.  776,  784 

trespass  for  cutting  of,  869 

plea  justifying  cutting  of,  for  overshading  defendant's  ground,  1102 
TRESPASS  (see  the  Analytical  Table.) 
Declarations  in, 

general  form  of,  in  the  King's  Bench,  and  notes,  14, 846 

in  the  Common  Pleas,  and  notes,  19,  848 

mode  of  framing  of,  in  general,  849,  n. 
To  Persona. 

for  an  assault,  spitting  in  face,  beating,  dec.  with  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib. 

the  like  for  a  battery,  dec.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  vestry-room,  853 

for  preventing  plaintiff  entering  quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  battery,  854 

by  husband  alone,  for  the  battery  of  his  wife,  per  quod,  dec.  ib» 

for  criminal  conversation,  855 

for  debauching  a  daughter  and  servant,  in  trespass,  856 

by  a  master,  for  the  battery  of  his  servant  per  quedy  dec  ib. 

for  false  imprisonment,  and  compelling  plaintiff  to  go  to  a  police-office,  857 

common  count,  for  false  imprisonment  generally,  ib. 
To  Personal  Property. 

for  chasing  sheep,  dec.  with  special  damage,  858 

second  count  for  chasing  sheep  or  other  cattle,  859 

for  seising  cattle,  or  other  property,  as  a  distress,  ib. 

common  count  de  bonis  asportatisy  ib 

for  shooting  a  dog,  dec.  860 

for  running  defendant's  cart  against  plaintiff's  horse,  and  killing  it,  ib. 

for  running  a  carriage  against  plaintiff's  with  special  damage,  dec.  ib. 

for  seising  plaintiff's  cart  and  horse,  dec.  861 

for  seising  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship  whereby  ship  prevented  sailing,  ib. 

for  seizing  plaintiff's  boat  and  putting  it  adrift,  863 
To  Real  Property. 

for  trespass  in  dwelling-bouse,  breaking  doors,  and  seizing  goods,  863 

count  for  common  expulsion,  864 

on  stat  8  Hen.  6.  c.  9,  for  a  forcible  entry  and  detainer,  865 

second  count,  on  possession  generally,  866 

breaking  close,  gates,  and  locks,  with  carts,  dec.  and  special  damage,  ib. 

the  like  setting  out  the  name  of  the  close,  or  its  abbuttals,  868 

for  cutting  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 
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THESPASS— {continued.) 
Declarations — (continued. ) 
To  Real  Property — (continued.) 
for  digging  in  coal-mine,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  awn  use,  ib* 
for  mesne  profits,  after  recovery  in  ejectment,  ib. 
second  count, -for  tweaking  close  and  killing  game,  at  common  law,  ib* 
Pleas  in, 

In  General.  * 

Smeral  issue,  1061     • 
e  like  by  several  defendants,  ib. 
the  like  to  a  part  with  a  special  plea  to  the  residue,  1061 
accord  and  satisfaction,  1062 
by  one  defendant  in  an  action  against  two,  aeoerd  and  saiisiaotien  by  the  other, 

after  action  brought,  ib.  ■  • 

arbitration  and  release,  ib. 

judgment  by  verdict  recovered  by  defendant  against  plaintiff,  for  same  tres- 
passes, ib. 
plea  justifying  under  a  commission  of  bankruptcy,  1062  - 
tender  of  amends  by  officers  of  excise  or  customs,  1063 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2»  c.  44.  s.  2,— -1065 
plea,  disclaimer  of  title  in  locus  vn  quo,  and  tender  of  amends,  1066 
statute  of  limitations,  1067 
To  Persons, 
son  assault  demesne,  1067 

molliter  manus  impoeuit,  to  preserve  the  peace,  1069 
assault,  &c.  in  defense  of  a  father,  £fe.  1070 
assault,  &c.  to  preserve  the  peace,  1071 

the  like,  stating  that  plaintiff  made  an  assault  upon,  a  third  person,  ib. 
correction  of  an  apprentice  for  disobedienoeV  1W2 
moderate  correction  of  a  seaman,  ib. 
to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of  same 

before  two  justices,  under  9  Geo.  4.  c.  81.  s.  27,  28,  and  therefore  defendant 

released  from  action,  1073 
molliter  manus  imposwt  to  turn  defendant  out  of  plaintiff's  house,  ib* 
the  like  of  a  public  house,  1074  t 

the  like  in  resistance  of  plaintiff's  entry,  1075 
defense  of  possession  of  a  close,  ib. 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  house  of 
1         one,  and  that  other,  as  constable  took  piamtf  before  a  justice,  1076 
the  like  in  a  more  concise  form,  by  the  private  person  only,  1060 
plea  justifying  imprisoning  plaintiff,  and  taking  him  before  a  magistrate,  &c. 

having  been  guilty  of  a  felony  on  7.  &8  <Jeo.  4.  c.  29.  a.  47f  as  a  clerk,  in 

embezzlement  of  defendant's  property,  ib. 
arrest  by  sheriff's  officer,  &c.  under  latitat  against  plaintiff,  1063 
the  like  by  sheriff  or  officer  to  whom  the  writ  was  directed,  1067 
justification  by  attorney  under  a  ca.  sa.  1086 
the  like  by  a  sheriff's  officer  under  a  writ  a£  ca.  &a~  1069 
plea  justifying  the  imprisonment  of  plaintiff  by  defendant,  as  an  officer  of  the 

Palace  Court,  in  execution  of  a  ca.  so.  issued  out  of  that  court  against  plain- 

tiff,  upon  a  judgment  therein,  1001 
justification  wider  warrant  of  magistrate  for  an  assault,  ib* 
To  Personal  Property. 
justification  of  a  distress  of  cattle  damage  feasant,  1092 
justification  of  a  removal  of  goods,  incumbering  close,! 094- 
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TRESPASS— (continued.) 
Pleas  in— (con/inued.) 
.    To  Personal  Property — (continued.) 

plea  to  trespass  for  removing  tunnels,  <fcc.  justifying  on  the  ground  that  the  tun- 
v  nels  were  withdrawing  water  from  a  public  river,  1094 

justifying  trespasses  under  a  distress  for  rent,  ib. 

justification  of  taking  coals  under  prescriptive  right  to  port  duties,  1094  «. 

justifying  killing  dog  for  worrying  sheep,  1097 

pleas  to  trespass  for  running  defendant's  gig  against  plaintiff's  mare,  that  de- 
fendant was  driving  the  gig  along  the   highway,  leaving  sufficient  room, 
and  that  the  mare  was  so  badly  managed,  and  so  unruly,  that  thereby  the  ac- 
cident happened,  ib* 
To  Real  Property. 

liberum  tenemenium,  enumerating  the  trespasses,  1097 

the  like  in  a  more  concise  form,  1099 

seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiff,  1101 

the  like  by  a  tenant  from  year  to  year,  1 102 

justifying  cutting  trees,  because  overehadiag  plaintiff's  garden*  cVc.  ib. 

defect  of  fences,  1 103 

leave  and  license,  1106 

for  fishing,  that  locus  in  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fishery  was  defendant's  several  fishery,  1107 

the  like  that  defendant  has  a  free  fishery  in  the  fishery,  1108 

common  of  fishery,  ib. 

locus  in  quo  a  navigable  river,  and  a  pubttc  right  to  fish  therein,  ib. 

plea  by  a  freeholder  a  prescriptive  right  of  pasture,  1109 

common  pur  cause  de  vicinage,  1113 

common  of  estovers^  &e.  1115 

public  way  for  carriages,  &c.  1116 

plea  justifying  defendant's  entering  plaintiff's  dose  and  breaking  gates,  oxc 
because  a  highway  adjoining  was  out  of  repair,  and  continued  impassable, 
wherefore  defendant,  through  necessity,  entered,  <S*c.  1118 

public  way  by  prescription  by  a  freeholder,  1118  a, 

prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of  way,  1120 

private  way  by  noo^existing  grant,  1122 

the  like  in  another  form,  1128 

the  like  of  necessity,  1 125 

the  like  by  tenant  under  a  lease  of,  from  year  to  year,  1127 

a  private  right  of  way  unde*  a  local  inclosure  act,  and  award,  ib. 

the  like  to  a  well  to  take  Water  by  prescription,  1127  b. 

entry  to  take  tithe,  1 128 

plea  justifying  pulling  down  a  wall,  because  it  obstructed  and  darkened  an  an- 
cient light,  1130 

plea  justifying  entering  plaintiff's  close,  and  taking  away  gelding,  that  plaintiff 
had  forcibly  taken  it  away  from  defendant,  1130 

the  like  under  a  latitat,  1130  a. 

the  like  under  aji.fa.  against  plaintiff,  1132 

the  like  under  KJLfa.  against  another  person,  1134 

the  like  under  a  fi.  fa.  1 135 

by  a  surveyor  under  highway  act,  13  Geo.  3.  c.  78,— -H86 

justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1137 
Replications  in, 

In  General,  l 

1.  predudi  non,  1201 

2.  conclusion  with  a  verification,  1201 
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TRESPASS— (continued.) 
Replications  in — (continued.) 

In  General — (continued.)  _ 

to  plea  of  tender,  that  the  amends  were  not  sufficient,  1301 
to  plea  of  verdict  recovered  against  plaintiff,  denying  the  verdict  was  for  same 
causes  of  action,  ib. 
To  persons, 
de  injuria  or  de  son  tort  demesne,  1201 
de  injuria  to  son  assault  demesne,  1202 
to  plea  of  son  assault  demesne,  that  assault  was  made  to  turn  defendant  out  of 

a  house,  ib. 
to  plea  of  defense  of  possession  of  close,  sight  of  way  over  it,  1203 
to  justification  under  latitat  and  warrant,  protesting  issuing  of  writ  and  war- 
rant, and  de  injuria  as  to  residue,  1204 
to  justification  under  latitat,  a  battery,  &c  because  plaintiff  attempted  to  es- 
cape, that  defendant  beat  plaintiff  more  than  was  necessary,  1205 
To  Personal  Property. 
to  a  justification  of  distress  damage  feasant)  demise  by  E.  F.  to  plaintiff  and 

de  injuria,  1205 
to  the  like,  defect  of  fences,  1206 
to  the  like,  that  defendant  converted  distress,  1207 
the  like  under  fi.  fa.  that  writ  of  error  allowed,  ib. 
To  Real  Property. 
to  liberum  tenementum,  denial  of  plea,  1208 
to  liberum  tenementum,  demise  by  defendant  to  plaintiff,  1209 
to  a  plea  of  license,  denial  of  license,  ib. 
to  a  plea  of  license,  a  countermand,  1210 
to  plea  of  defect  of  fences,  that  defendant -turned  the  cattle  in,  ib. 
to  the  like,  that  defendant's  cattle  were  unruly,  &e.  ib. 
to  plea  of  prescriptive  right  of  common,  denial  of  the  right,  1211 
observations  on  traverses  of  rights  of  common,  and  ways  in  general,  ib. 
Nbw  Assignments  in,  * 

To  Persons. 
to  plea  of  son  assault  demesne,  a  different  assault,  1213  » 

to  justification  and  process,  imprisonment  before  issuing  process,  1214 
To  Personal  Property. 
to  justification  under  a  right  of  way,  extra,  viam,  1215 
that  the  corn,  &o.  was  different  corn,  ib. 
To  Real  Property. 
to  liberum  tenementum,  new  assignment  setting  out  abuttals,  1216 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  of  right  of  way,  traverse  of  way,  and  etotra  trios*,  6rc.  ib. 
the  like  merely  new  assigning,  1216 
Rejoinders  in, 

1.  similiter  to  replication  concluding  to  the  country,  1232 

2.  rejoinder  to  a  replication*  concluding  with  a  verification,  ib 

3.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 

to  replication  of  excess  denying  the  excess,  ib. 
to  a  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  ib. 
rejoinder  in  trespass  that  the  notice  to  quit  was  waived,  ib. 
re-asserting  right  of  way  as  slated  in  the  plea,  ib. 

to  replication  that  defendant's  cattle  were  unruly,  that  they  escaped  through 
defect  of  fence  mentioned  in  plea,  and  not  that  in  replication,  1233 

SUR-ESJOINDBRS    IN, 

common  form  of  a  sur-rejoinder,  1235 
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Sur-bejoinders  in — (continued.) 
9      conclusion  to  the  country,  ib. 

conclusion,  &c.  with  a  verification  in  trespass,  ib. 

in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
Rebutters  and  Sur-bebutters, 

rebutter,  denying  the  waiver  of  the  notice  to  quit,  1236 

surrebutter,  similiter,  ib. 
Pleas,  &c.  to  New  Assignments, 

general  issue  to  new  assignment,  1237    * 

commencement  of  special  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib, 

similiter  to  general  issue  to  new  assignment,  ib. 

commencement  of  a  replication  to  a  speeial  plea  to  new  assignment,  ib. 

conclusion  with  a  verification,  ib. 
Demurrers  in, 

In  general  (see  title  Demurrer.) 

for  not  describing  locus  in  quo  io  declaration,  1251 

for  not  stating  trespasses  committed  vi  et  arwi*,  &c.  ib. 

for  declaring  with,  a  quod  cum  in  trespass,  1252 

for  stating  an  assault  to  have  been  committed  on  divers  daya  and  times,  ib. 

to  plea  in  trespass,  1257 
TROVER, 

for  cattle,  deeds,  bonds,  bills,  notes,  bank-notes,  money, -or  goods,  885 

by  assignees  of  a  bankrupt,  on  bankrupt's  possession, 'and  a  ooaieraion  after  the 
bankruptcy,  837 

second  count,  on  assignees9  possession,  838 

by  the  assignees  of  an  insolvent  debtor,  on  a  possession,  and  conversion  before 
insolvent's  petition,  ib. 

second  count  on  insolvent's  possession,  with  a  conversion  after  plaintiff  was 
assignee,  838 

third  cwbnt  on  the  actual  possession,  and  a  conversion  afterwards,  ib. 

by  an  executor,  for  conversion  in  the  life-time  of  the  testator,  838  a. 

second  count,  for  conversion  after  bis  death,  839 

third  count,  for  trover  and  conversion,  after  testater's  death,  ib. 

by  an  administrator  on  intestate's  possession,  840 

second  count,  on  trover  before  the  death,  and  conversion  after,  841 

third  count,  on  a  trover  after  death,  and  before  administration,  ib. 

fourth  count,  on  possession  of  administrator,  842 

plea  in,  that  administration  is  void,  dec  showing  how,  1(1*40  (see  title  Com.) 
TRUSTEES, 

commencement,  dee.  of  declaration  by  or  against  clerk,  &c.  of,  under  a  statute, 
36 

assumpsit  by  trustees  of  friendly  society,  on  note,  138 

debt  by  trustees  against  husband,  oa  deed  of  separate  maintenance,  526 

plea  in  detinue  by  justifying  detention  of  lease,  1005 


UNDE  NIHIL  HABET, 

writ  of,  in  dower,  1311 
warrant  thereon,  1312 
summons  thereon,  1313  - 
sheriff's  return  to  writ,  ib.    * 

USANCE, 

assumpsit  on  bill  payable  at, 
averment  of  duration  of,  169 
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USE  and  OCCUPATION  (see  also  titles  Landlord  and  Tenant.     Rent.) 
assumpsit  for, 

of  house  or  land,  40 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  a  seat  to  view  a  procession,  ib 

of  a  tennis  court,  &c.  44 

of  an  inn  and  profits,  ib. 

for  double  rent,  45 

of  pasture  land  and  eatage  of  the  grass,  ib. 

premises  and  tithes,  46 

for  agistment  of  cattle,  59 

of  unfurnished  lodgings,  47 

of  furnished  lodgings,  ib. 

board  and  lodging,  48 

lodging  and  necessaries,  56 

warehouse-room  of  goods,  48 

the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 
debt  for,  431 
covenant  for  rent,  550 
set-off  for,  plea  of,  936,  938 
USES,  STATUTE  op, 

how  described  in  pleading,  578,  n. 
USURY, 

debt  on  8  Ann.  for,  in  discounting  promissory  note,  512 

the  like  where  part  of  loan  was  in  goods,  ib. 

common  count  for  usury  on  a  loan,  514 

common  count  stating  the  forbearance  to  have  been  of  a  cMf  ,515 

the  like  where  sum  forborne  was  paid  at  different  times,  ib. 

plea  to  action  on  bill  of  exchange  that  it  was  given  for  usury,  909 

replication  thereto,  1146 

rejoinder  thereto  that  plaintiff  was  nofa  bona  fide  holder,  1290 

plea  of,  to  debt  on  bond,  966 

replication  thereto,  1172 


VENDOR  and  PURCHASER  (see  title  Salt.) 
VENIRE,  '      ' 

similiter i  admission  of  tender  and  award  of  venire,  1156 
replication,  and  award  of  venire  in  case,  where  part  of  causes  of  action  confess- 
ed, 1186- 
award  of  venire  tarn  ad  triandum  quatn  ad  inquirendum  In  debt  on  judgment  by 

default,  1285,  7 
award  of  venire  in  action  by  executor,  wlj>  has  only  pleaded  viene  administravit, 

1169 
writ  of,  for  recognitors  m  writ  of  right,  1978 
VENUE,  (see  vol.  i.  title  venue.) 

demurrer  for  not  laying,  in  declaration,  1248 

demurrer  to  debt  on  judgment  for  not  laying  venue  where  judgment  obtained, 

1250 
demurrer  for  not  describing  locus  in  quo  in  declaration,  1251 
demurrer  to  avowry  varying  as  to  place  from  declaration,  1260 
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VERDICT  (see  title  Judgment.) 

plea  of  judgment  recovered  on  a  verdict,  in  an  action  of  trespass,  1062 
VERIFICATION, 

conclusion  of,  in 
*  plea 

in  assumpsit,  907 

to  the  record,  esc.  ib. 
in  debt,  onerari  non%  954 

actio  nonf  907 
in  covenant,  907,  1001 
in  case,  707 
in  replevin,  1030 
in  trespass,  907,  1061 
a  replication 

in  assumpsit,  1145 

in  debt,  in  general,  1170 
by  the  record,  1181, 2  . 
in  covenant,  1185 
in  case,  (same  as  Trespass,  using  the  word  "  grievance"  instead 

of  "  trespass,")  1186 
in  replevin,  1189 
in  trespass,  1201 
a  rejoinder,  1219 
VESTRY, 

trespass  for  excluding  parishioner  from,  858 
VI  ET  ARMIS, 

omission  of,  when  aided,  850 

demurrer  for  not  stating  trespass  committed  with,  1261 
VICE  COMES  NON  MIS1T  BREVE, 

continuance  by,  stated,  1153,  1380 
VIEW, 

prayer  of,  in  writ  of  right,  1363 

writ  of  view,  ib. 

return  to  writ  of  view  that  tenant  has  had  a  view,  1364 

return  that  demandant  did  not  appear  to  show,  the  land,  1365 


WAGER  (see  atso  title  Feigned  Issue.) 

assumpsit  for  on  a  horse-race,  226  b.  229, 232 
on  wager  as  to  weight  of  hogs,  233 
for  money  won  at  cribbage,  234 
WAGES,  &c.  (see  title  Work  and  Labor.) 
WAREHOUSE-ROOM  (see  title  Use  and  Occupation.) 
assumpsit  for,  of  goods,  48 
for  standing,  of  carriages,  49 
for  lighterage,  wharfage,  and  warehouse-room,  65 
WARRANT, 

case  for  maliciously  procuring  search  warrant  and  searching  plaintiff's  house, 

esc.  612  a. 
sheriff's  warrant  pleaded, 
on  a  latitat,  1083 

on  a  capias  ad  satisfaciendum,  1069 
upon  Sifiera  facias,  1133 
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WABRANT— (continued.) 

of  a  magistrate)  plea  in  trespass  justifying  under,  1091 
sheriff's  warrant  in  dower,  1312 
sheriff's  warrant  in  writ  of  right,  1356 
WABRANT  of  ATTORNEY, 

case  for  malicious  suing  out  execution  upon  a  judgment  entered,  up  by  a,  727  a 
WARRANTIES  (see  also  title  Deceit.) 

assumpsit  on  a  general  warrant  of  a  horse,  &c.  279 
on  an  exchange  of  horses,  281 
for  not  furnishing  good  hams,  &c.  282 
of  right  to  sell,  290 
of  warranty  of  bank  note,  286 
case  on,  of  a  horse  679,  681 
of  a  ship's  cable,  682 
WASTE  (see  title  Landlord  and  Tenant.) 

assumpsit  against  tenant  for  not  using  premises  in  husband-like  manner,  <fcc. 

807 
for  leaving  premises  out  of  repair,  311 
case  by  reversioner  against  tenant  for  voluntary  waste,  784 
the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted  premises, 

for  having  cut  down  timber  and  committed  waste,  785 
second  count,  for  not  cutting  down  timber,  and  as  defendant  ought  to  have  done, 
785 

against  tenant  for  cutting  trees,  and  bad  husbandry,  785  a 
covenant  for  not  repairing,  &c.  552,  559 
WATCHMAKER, 

assumpsit  against,  for  losing  a  watch  delivered  to  him  to  repair,  340 
WATER  and  WATERCOURSES  (see  titles  Canal  Calls.    Fishery.) 
case  for  injuries  to, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count  stating  a  general  diversion  of  the  water,  without  showing  the 

means,  790  , 

for  not  keeping  banks  of  river  in  repair,  791 
for  widening  cuts  from  stream,  793 
declaration  ior  removing  a  hatch  placed  to  prevent  water  from  running  to  a 

mill,  per  quod  plaintiff  could  not  repair- or  work  mill,  794 
against  owner  of  wharf  for  placing  tree  in  Thames,  whereby  plaintiff's  barge 

struck,  795 
for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow,  784 
for  injury  to  navigable  canal,  wheieby  plaintiff's  barges  could  not  proceed, 

795 
for  using  more  water  to  mill  on  canal  than  necessary,  797 
plea  justifying  trespass  under  prescriptive  right  to  draw  water  out  of  well,  1127  b 
the  like  that  hens  in  quo  a  navigable  river,  1108 
WAYS  (see  title  Trespass.) 

declaration  in  assumpsit  for  use  of,  42 

case  for  nuisances  in  street  whereby  plaintiff's  coach  upset,  598 
for  not  keeping  a  cellar  properly  covered,  599 
for  obstructing  a  public  way,  599 
for  obstructing  plaintiff's  private  way,  807 
second  count  for  not  showing  means  of  obstruction,  809 
third  count  more  general,  merely  stating  the  way  to  be  towards,  &c.  810 
by  reversioner  for  obstructing  a  way  by  building  thereon,  810 
pleas  in  trespass  justifying  under, 
public  way,  116 
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WAYS—  (continued.) 

plea  justifying  defendant's  entering  plaintiff's  close,  and  breaking  gates,  &c. 
because  highway  adjoining  was  out  of  repair,  and  continued  impassable, 
wherefore  defendant,  through  necessity,  entered,  fee.  116 
private  way  by  prescription,  by  freeholder,  1118 

.   by   a  copyholder,  for  a  private  way  in  the 
same  manor,  1130 
by  non-existing  grant,  1133 
defendant's  closes  at  both  ends  of  way,  1121 
of  necessity,  1135 
by  a  tenant,  1127 
a  private  right  of  way  under  a  local  inclosure 

act  and  award,  ib. 
to  a  well  for  water,  1 137  b 
entry  to  take  tithe,  1138 
justifying  as  surveyor,  13  Geo.  3.  c.  78, — 1136 
replication  of  son  assault  demesne,  right  of  way  over  locus  in  quo,  1308 

denials  of  right  of  way,  1312 
new  assignment,  extra  triam,  1315 

traverse  of  way  and  extra  viam,  1317 
the  like  merely  new  assigning,  ib. 
WAY  GOING  CROP, 

assumpsit  for,  40,  301 
WELL, 

plea  justifying  trespass  under  right  to  take  water  at,  by  prescription,  1137  b 
WHARFAGE  and  WHARFINGER  (see  title  Warehouse.) 
assumpsit  for  wharfage,  64 

against  wharfinger,  for  loss,  &c*  of  goods,  353  to  354 
case  against,  for  putting  timber  in  Thames  without  a  fastening,  794  a 
WILL, 

statement  of  device  by,  in  fee  simple,  501,  1333,  1361 
f    of  personal  property,  592 
WINDOWS  (see  title  Ancient  Lights.) 
WITNESS, 

assumpsit  by,  for  attendance  and  journies,  73 
case  against,  for  not  obeying  a  subpeena  duces  tecum,  757 
WORDS  (see  title  Slander.) 
WORK  and  LABOR, 

Indebitatus  Assumpsit  relating  to, 
wages  as  an  hired  servant,  65 
wages  as  a  sailor  against  the  captain  or  owner,  66 
for  short  allowance  money,  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain,  ib. 
wages  as  captain  against  the  owner,  67 

prize-money,  wages,  &c.  by  a  quarter-master  against  owner,  ib. 
salary  as  a  quarter-master  of  a  corps  of  troops,  ib.  * 

pilotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission'  of  bankruptcy,  70 
the  like  for  procuring  a  bankrupt's  certificate,  ib.  - 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ib. 
as  a  witness,  ib. 
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WORK  and  LABOR— (continued.) 

Indebitatus  Assumpsit,  relating  to — (continued.) 

work  and  labor,  and  materials,  74 

work  with  horses  aod  carriages,  or  with  lighters,  dec.  76 

the  carriage  of  goods  by  land,  77 

work,  journeys,  and  attendance,  77 

work  as  an  agent  generally,  and  for  commission,  78 

work  as  a  factor  or  agent  in  selling  goods,  ib. 

as  an  insurance  broker,  79 

premiums  of  insurance,  80 

as  an  auctioneer  and  appraiser,  81 

as  an  accountant,  81 

as  a  surveyor,  80 

as  a  school-master,  and  for  books  and  board  and  lodging,  81 

the  like  for  entrance  money,  82 

as  a  surgeon,  dec.  and  for  medicines  and  inoculating  child,  83 

as  a  surgeon,  apothecary,  and  man-midwife,  84 

as  a  nurse,  85 

as  an  undertaker  of  funerals,  85 

as  a  curate,  87 

for  composing  paragraphs  for  newspapers,  ib. 

for  work  and  labor  in  booking,  receiving  and  keeping  passengers  and  parcels, 
and  the  use  of  a  shop,  ib. 
Assumpsit,  Special,  relating  to, 

special  count  for  board  and  wages  as  hired  servant,  256 

for  a  reward  offered  for  a  prisoner,  who  had  escaped,  257 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  258 

by  a  school-master  for  taking  away  pupil  from  school  without  quarter's  notice 
259 

the  like  on  executed  consideration,  260 

for  not  receiving  hired  servant  into  service,  324 

by  mariner,  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  325 

for  turning  servant  away  without  notice,  326 

for  preventing  plaintiff  completing  work,  328 

for  not  performing  building  agreement,  330 

for  not  fixing  steam  engine  properly,  381 

special  damage  thereto,  332 

against  agents,  factors,  6zc.  (see  titles  Agents.    Attorney.    Bailee.     Carrier. 
Farrier.     Wharfinger.) 
WORKS  and  WORKMAN  (see  title  Work  and  Labor.) 

assumpsit  against,  for  not  performing  a  building  contract,  330 
for  performing  work  inartificially,  331 
for  not  employing  a  servant,  &c.  324 
for  preventing  plaintiff  completing  a  work,  328 
WRECK, 

statement  of  loss  by,  190 
WRITS,  PLEADED, 

capias  ad  satisfaciendum,  416,  1068 

delivery  of  to  sheriff,  417 

of  latitat,  or  bill  of  Middlesex,  448, 1088 

of  a  special  capias,  450 

of  process  in  the  Common  Pleas,  450 

of  a  fieri  facias,  748,  980,  1135 

of  a  ca.  sa.  out  of  Palace  Court,  1091 

of  error,  replication  to  plea  to  justification  under  hfifa.  a  writ  of  error  allow- 
ed, 1207 

Vol.  HL  63 
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WRITS,  PLEADED— (continued.) 

writs  of  dower,  1311 

writ  of  grand  cape,  1314 

writ  of  habere  facias  seisinam,  1823 

writ  of  seisin  and  inquiry  on  judgment  by  default,  1965 

of  Vight  (see  title  Right,    Writ  of) 
*     of  entry  (see  title  Entry,  Writ  of.) 

of  intrusion  (see  title  Intrusion,    Writ  of.) 
WRITING  OBLIGATORY  (see  title  Bonds.) 
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up  to  the  time  of  his  death,  anil  now  th>rooghljr  revised,  and 
greatly  enlarged  and  improved,  by 

PROFESSOR  CHATJNCEY  A.  GOODRICH,  OF  YALE  COLLEGE. 

EUBLISHED  BT 

G.  &  C.  MERRIAM,   SPRINGFIELD,  MASS., 

AND   SOLD  BT  AIL  BOOKSELLERS. 

Dr  the  language  of  an  eminent  critic,  "  In  to  Definition*  —  the  object  for  which  nine 
tenths  of  our  references  to  such  a  work  are  made — it  stands  without  a  rival  in  the  annals 
of  English  lexicography."  These  definitions,  without  abridgment  or  condensation,  are 
only  given  in  this  Dr.  Webster's  large  work,  and  are  not  found  in  any  mere  abridgment,  or 
works  on  a  more  limited  plan.  It  contains  THREE  TIMES  the  amount  of  matter  found  in 
any  other  English  Dictionary  compiled  in  this  country,  or  any  abridgment  of  this  work, 
yet  is  sold  at  a  trifling  advance  above  the  price  of  other  and  limited  works. 


TESTIMONIALS. 


The  new  edition  of  'Wbbstsb's  Dictiojc ahy, 
in  Crown  Quarto,  seems  to  us  deserving  of  gen- 
eral patronage,  for  the  following  reasons :  — 

It  contains  the  results  of  the  labors  of  its 
distinguished  author,  who  devoted  himself  to 
the  preparation  of  the  original  edition  for  thirty- 
five  years,  and  expended  much  of  the  twelve 
years  following  m  revising  and  improving  it  for 
a  second  edition. 

To  the  labor  of  the  author  has  been  added  that 
of  Professor  C.  A.  Goomuch,  for  nearly  three 
years  of  constant  attention,  assisted  by  several 
gentlemen  distinguished  in  literature  and  the 
sciences. 

All  the  results  of  the  study  of  the  author,  as 
published  in  the  Original  Edition  in  Quarto,  and 
the  Revised  Edition  in  Royal  Octavo,  together 
with  the  services  of  Dr.  Goodrich,  are  now  given 
to  the  public  in  one  of  the  cheapest  and  most 
beautiful  Volumes  ever  issued  from  the  American 
press. 
In  the  exhibition  of  the  Etymology  of  the  lan- 
age,  it  is  superior  to  any  other  Dictionary, 
lere  may  be  a  difference  of  opinion  in  regard 
to  the  correctness  of  the  views  of  the  author  as 
to  particular  words,  yet  as  exhibiting  the  roots 
of  the  great  body  of  English  words,  it  is  an  in- 
valuable and  indispensable  treasury  of  knowl- 
edge. The  exhibition  of  kindred  words  in  other 
languages,  we  regard  as  a  valuable  accompani- 
ment. 

The  Definition*  are  given  by  a  precise  and  full 
description,  and  not  by  a  loose  collection  of  terms 
more  or  less  synonymous.  They  exhibit,  also, 
the  history  of  the  word,  as  it  has  passed  from 
its  primary  and  original  to  its  secondary  and 
derived  signification.  The  signification  is  illus- 
trated, and  the  use  justified,  by  ample  quotations 
from  the  best  English  ana  American  authors. 
In  respect  to  words  of  technical  and  peculiar 
use,  the  definitions  have  not  been  hastily  as- 
sumed from  professed  authorities,  but  have  been 
carefully  scrutinized,  and,  in  very  many  in- 
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stances,  have  been  furnished  directly  by  gen- 
tlemen of  the  highest  authority  in  particular 
departments  of  knowledge. 

The  vocabulary  has  been  judiciously  enlarged 
by  the  addition  of  all  the  words  in  actual  use, 
that  are  properly  English.  A  sufficient  number 
of  provincial  and  obsolete  terms  has  been  added, 
while  yet  it  is  not  encumbered  nor  deformed  by 
those  which  ought  not  to  be  admitted  into  a 
Dictionary  that  professes  to  be  a  standard  of 
gpod  English. 

In  Orthography,  the  changes  proposed  by 
Dr.  "Webster,  which  have  not  been  sanctioned 
by  general  adoption,  and  which  seem  to  be  too 
violent  departures  from  the  general  spelling, 
have  been  judiciously  omitted,  while  real  and 
important  improvements  have  been  wisely  re- 
tained. 

In  Pronunciation,  the  scheme  of  notation  is 
simple,  and  in  cases  whjch  demand'  it,  the  words 
are  respelled.  The  aim  has  been  to  give  the 
actual  pronunciation,  as  practised  by  the  truly 
educated  among  the  English  ana  American 
people,  ascertained  by  actual  observation,  inqui- 
ries, and  correspondence.  The  artificial  and 
affected  pronunciation  is  avoided.  The  whole 
subject  has  been  elaborated  by  Professor  Good- 
rich, whose  professional  duty  it  has  been  to  train 
public  speakers  for  thirty  years.  The  variety 
of  vowel  sounds,  which  distinguishes  the  pro- 
nunciation of  the  English  from  that  of  the 
continental  languages,  cannot  be  accurately 
indicated  by  any  figured  key,  without  destroying 
its  usefulness  as  a  standard,  and  embarrassing, 
instead  of  guiding,  the  reader.  As  a  guide  to 
pronunciation,  the  Dictionary,  in  its  present 
form,  can  be  easily  consulted,  and  at  the  same 
time,  is  accurate  and  reliable  in  giving  a  just 
exhibition  of  the  language  as  pronounced  by 
educated  men. 

The  Table  of  Scriptural  Names '  has  been 
carefully  revised.  The  Classical  Table  has  re- 
ceived large  additions,  and  has  been  revised  and 
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corrected  in  some  important  particulars,  in 
which  the  table  of  Walker  is  deficient  and 
erroneous. 

The  List  of  Geographical  Names  is  the  most 
extensive  that  we  nave  seen  in  connection  with 
any  English  Dictionary,  comprising,  as  it  does, 
12,000  to  13,000  names.  The  pronunciation,  as 
given  by  respelling  the  names  with  figured 
vowels,  is  easily  indicated.    By  means  of  the 


table,  the  most  important  names,  especially 
those  of  the  continent  of  Europe,  can  be  cor- 
rectly pronounced. 

It  is  with  pleasure  that  we  greet  this  new  and 
valuable  contribution  to  American  literature. 
We  recommend  it  to  all  who  desire  to  possess 
THE  MOST  COMPLETE,  ACCURATE  AND 
RELIABLE  DICTIONARY  OF  THE  LAN- 
GUAGE. 


U»  S.  Senator, 
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And  thirty  other  member*  of  the  United  States  Senate* 
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Schools 


Theodore  Frelinqhutsen.  Chancellor  of  University  of  New  York. 

William  H.  Campbell,  Editor  N.  Y.  District  School  Journal. 

George  N.  Brioos,  Governor  of  Massachusetts. 

William  B.  Calhoun,  Secretary  of  State  of  Massachusetts. 

Richard  S.  Rust,  Commissioner  of  Common  Schools  in  New  Hampshire. 

Theodore  F.  Kino,  Superintendent  of  Schools  in  New  Jersey. 

Robert  C.  Winthrop,  Sneaker  of  the  U.  S.  House  of  Representatives. 

Edmund  Burke,  Commissioner  of  Patents. 

John  Youno,  Governor  of  New  York. 

Christopher  Morgan,  Secretary  of  State,  and  Superintendent  ef  Common 

in  New  York. 
Alt  ah  Hunt,  Treasurer  of  New  York. 
Rev.  Samuel  H.  Cox,  t>.  D. 

Lyman  Beech er,  D.  I).,  President  of  Lane  Seminary. 
Calvin  E.  Stowe,  D.  D.,  Professor  in    "  " 

D.  H.  Allen,  Professor  in  "  " 

Rev.  Heman  Humphrey,  D.  D.,  late  President  of  Amherst  College. 
Rev.  Ezra  Keller,  D.  D.,  President  of  Wittenbnrg  College,  Ohio. 
M.  A-  Diehl,  Professor  in  "  "  " 

N.  A.  Gieobr,  Professor  in  "  «*  " 

Benjamin  Larabbe,  D.  D.,  President  of  Middlebury  College;  and  other 

gentlemen. 
March,  1848. 

It  is  the  great  work  of  an  American  citiscn,  accomplished  after  a  life  of  indefatigable  study 
and  labor,  and  deserves  the  public  favor. 
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It  is   a  truly  national  work,  illustrating  at  once  American  learning  and  American  enter- 
prise and  art  x 


We  rejoice  that  it  bids  fair  to  become  the 
standard  Dictionary  to  be  used  by  the  numerous 
millions  of  neeple  who  are  to  inhabit  the  United 
States.  —  Signed  by  104  Members  of  Congress. 

X  have  been  in  the  habit  of  using  Dr.  Web* 
ster's  Dictionary  for  several  years  past,  in  pref- 
erence to  all  others,  because  it  far  excels  tnem 
all,  so  far  as  I  know,  in  giving  and  defining 
scientific  terms. — Pre*.  Hitchcock,  of  Amherst 
College. 

I  have  always  considered  Dr.  Webster's  work 
in  lexicography  as  surpassed  in  fullness  and 
accuracy  by  none  in  our  language.  —  Rev.  Dr. 
Waylandt  President  of  Broum  University,  Provi- 
dence, R.  L 


Webster's  Dictionary,  the  new  edition,  revised 
by  Professor  Goodrich,  and  published  by  G.  &  C. 
Merriam,  Springfield,  Mass.,  the  best  Dictionary 
of  the  English  language  extant,  an  enduring 
monument  of  the  author's  learning  and  indus- 
try, and  an  honor  to  our  country,  ouaht  to  be 
found  in  every  family.  Will  not  the  enlightened 
and  liberal,  m  our  various  religious  societies, 
furnish  their  clergymen  with  a  copy,  as  an  in- 
dispensable volume  in  their  libraries?  Lan- 
guage, and  the  English  language,  is  the  great 
instrument  with  which  the  ministers  of  the 
gospel  are  enabled  to  do  good.  If  language  were 
better  understood,  sound  logic  would  s 
extensively  prevaiL— Ren.  T.  E.  GallaudeL 
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A  DionovAXT  to  Qusbn  Victoria.  —  Messrs. 
G.  &  C.  Merriam,  publishers  of  the  new  un- 
abridged edition  of  Webster's  Dictionary,  have 
prepared  a  very  splendid  copy  of  that  work, 
designed  as  a  present  to  her  majesty  Queen 
Victoria.  The  volume  was  bound  by  J.  B.  Lip* 
pmcott  ft  Co.,  of  Philadelphia.  The  following 
is  the  letter  of  presentation:  — 

"  To  her  Majesty ,  the  Queen  of  Great  Britain 
and  Ireland,  this  copy  of  Webster's  Quarto  Dic- 
tionary is  offered  by  the  American  publishers,  as 
a  product  of  Science  and  the  Arts,  from  the 
republic  which  is  proud  to  call  England  her 
mother  country. 

"May  your  majesty  long  live  to  rejoice  in 
the  loyal  and  grateful  affection  of  the  millions 
who  inhabit  your  extended  empire,  and  may  the 
messages  ana  offerings  from  England  to  Ameri- 
ca, ana  from  America  to  England,  be  the  offer- 
ings of  peace  and  of  mutual  good  will. 

"May  these  countries,  which  are  united  by 
a  common  language,  be  also  one  in  the  common 
purpose  to  make  this  language  the  bearer  and 
the  symbol  of  the  Civilisation,  the  Science,  the 
Freedom,  and  the  Christianity  which  they  shall 
together  diffuse  throughout  the  earth. 

"  GEORGE  ft  CHARLES  MERRIAM. 
"  Spuxqfirld,  Massachusetts,  U.  S.  A.,  ) 
December,  1848."  J 

The  Qubex's  Dictionary. —Tho  Messrs, 
Merriam,  some  time  since,  transmitted  to  Queen 
Victoria,  through  the  hand  of  George  Bancroft, 
the  American  minister,  a  magnificently  bound 
copy  of  their  unabridged  edition  of  Webster's 
Dictionary.  It  was  given  to  the  queen,  through 
her  husband,  Prince  Albert,  and  its  receipt  has 
been  acknowledged  by  the  secretary  of  his  royal 
highness.  The  acknowledgment  is,  of  course, 
directed  to  his  excellency  the  American  min- 
ister, and  we  have  the  pleasure  of  presenting 
jt  to  our  readers.  —  Springfield  Republican.  m 

"  Sib,  —  I  have  the  honor  to  inform  your  ex- 
cellency, that  her  majesty  the  queen  has  ac- 
cepted, with  great  pleasure,  the  copy  of  the  last 
edition  of  Websters  English  Dictionary,  which, 
according  to  the  directions  you  save  me,  was 
laid  by  me  before  his  royal  highness  Prince 
Albert,  and  was  presented  afterwards  by  the 
prince  to  her  majesty,  on  the  part  of  the  pub- 
lishers, Messrs.  Merriam;  ana  I  have  been 
commanded  to  express  to  your  excellency,  and 
to  beg  of  you  to  transmit  to  Messrs.  Merriam, 
her  majesty's  gracious  thanks  for  this  beautiful 
present,  which  her  majesty  highly  values,  not 
only  on  account  of  the  great  merits  of  the 
work  itself,  but  still  more  so  as  a  sign  of  those 
feelings  towards  her  royal  person  on  the  part 
of  a  large  portion  of  the  Anglo-American  na- 
tion, which  your  excellency  informed  me  it  was 
intended  to  represent,  and  which,  after  the 
political  disunion  which  has  taken  place  be- 
tween the  United  Kingdom  and  the  United 
States,  could  not  indeed  have  found  a  more 
appropriate  way  of  expressing  themselves  than 
the  presentation  to  her  majesty  of  a  work  on 
the  English  language,  which  directly  refers  to 
that  powerful  and  indissoluble  bond  by  which 
the  two  cognate  nations  on  the  eastern  and 
western  side  of  the  Atlantic  will  forever  remain 
united.  Tour  excellency,  as  well  as  Messrs. 
Merriam,  will,  no  doubt,  feel  great  pleasure 
in  learning  that  her  majesty  has  placed  the  work, 
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Jnresented  through  your  excellency,  amongst  the 
ew  selected  volumes  which  compose  her  own 
private  library. 

"  I  have  the  honor  to  be.  sir, 
"  Tour  excellency's  faithful  servant, 

"  C.  METER, 
"  Secretary  to  H.  R.  H.  Pbinob  Albbbt. 
"  Buckingham  jPalaob,  June  20, 1849. 
"  His  excellency  the  American  minister." 

Webster's  American  Dictionary  may  now  be 
recommended,  without  reserve  or  qualification, 
as  the  best  extant.  —  President.  Olin,  of  the  Wee- 
leyan  University,  December,  1847. 

Webstbb's  Dictionary. — The  publishers  of 
Webster's  Unabridged  Dictionary,  in  Crown 
Quarto,  received  an  order  for  twelve  copies  of 
that  work  lately  from  Ceylon.  Its  fullness,  pre- 
cision, and  accuracy,  render  it  an  indispensable 
aid,  not  only  to  the  student  at  home,  but  to  the 
missionary  abroad,  as  he  opens  the  treasures 
of  the  English  language  to  the  dark  mind  of 
his  heathen  scholar,  or  molds    to   order  and 

?rstem  the  ruder  elements  of  his  native  tongue, 
he  revised  edition  has  already  been  repub- 
lished in  England, — New  York  Tribune,  August, 
1848. 

Lord  Brougham,  in  a  recent  conversation  with 
an  intelligent  American  traveller,  remarked  of 
this  work, —  "  It  has  come  to  be  a  necessity  to 
every  educated  man." 

The  London  Literary  Gazette  o  April  1st, 
speaks  of  it  in  the  following  just  terms :  - 

"  The  original  edition  of  the  American  Dic- 
tionary is  too  well  known  and  appreciated  in 
England  to  require  us  to  dwell  at  length  on  its 
plan  and  execution.  In  the  present  edition, 
Professor  Goodrich  has  been  ably  assisted  by 
several  eminent  men,  each  distinguished  in 
his  own  sphere  of  inquiry ;  and  the  result  is  in 
the  highest  degree  satisfactory.  The  work  is  a 
noble  monument  of  erudition  and  indefatigable 
research;  and  the  style  and  accuracy  of  its 
typography  would  do  honor  to  the  press  of  any 
country  m  Europe.  This  volume  must  find  its 
way  into  all  our  public  and  good  private  libra- 
ries, for  it  provides  the  English  student  with  a 
mass  of  the  most  valuable  information,  which 
he  would  in  vain  seek  for  elsewhere." 

Extract  of  a  letter  from  Wm.  H.  Presoott,  Esq., 
author  of  "  Ferdinand  and  Isabella,"  "  Con- 
quest of  Mexico,"  &c,  dated  Boston,  Decem- 
ber 10, 1848. 

Every  scholar  knows  the  value  of  a  work, 
which,  in  addition  to  its  etymological  learning, 
has  done  so  much  to  enlarge  our  acquaintance 
with  the  English  vocabulary,  both  by  the  num- 
ber of  its  words,  and  the  accuracy  and  extent 
of  its  definitions.  These  merits  have  been  still 
further  enhanced  by  the  editorial  labors  of  Pro- 
fessor Goodrich,  and  you  have  completed  the 
whole  by  publishing  the  work  in  so  beautiful  a 
style,  and  by  bringing  it  at  the  same  time  within 
the  convenient  dimensions  of  a  single  quarto. 
I  doubt  not  that  your  liberal  enterprise  will 
receive  the  patronage  from  the  public,  to  which 
it  is  well  entitled.  That  it  may  do  so  is  the  sin- 
cere wish  of 

Tour  obliged  friend  and  servant, 

WM.  H.  PRESCOTT. 

My  judgment  and  feelings  an  most  heartily 
and  permanently  engaged  in  doing  all  that  I 
to  make  Webster  the  standard  w 


wherever 

the  English  is  spoken,  as  it  deserves  to  be,  must 
be,  is,  and  will  be.  —  Professor  Stcnoe. 
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The  American  who  cherishes  the  honor  of  the 
literature  of  his  country,  may  with  good  reason 
be  proud  of  this  Dictionary,  and  regard  with 
ardent  enthusiasm  every  effort  to  sirs  it  addi- 
tional value  and  a  more  extended:  circulation. 
The  fact  that  such  a  work  has  been  produced 
in  this  country,  a  work  which  can  be  sent  to  the 
mother  country  as  a  Thesaurus  in  that  common 
language  which  unites  the  mother  and  the 
daughter  land,  more  valuable  than  any  which 
England  has  produced,  with  all  her  leisure,  her 
libraries,  and  her  means  of  research,  is  fitted  to 
give  us  a  just  pride  in  the  past,  and  an  ardent 
hope  for  the  future.  The  author  of  the  original 
now  sleeps  with  the  dead ;  but  it  was  his  rare 
fortune  to  hear,  while  living,  from  the  lips  of 
the  excellent  Chancellor  Kent,  the  following 
words  of  eulogy.— Literary  World,  December 
IU  1847. 

The  following  beautiful  eulogy  on  Noah  Web- 
ster, Esq.,  is  from  the  Anniversary  Address  de- 
livered before  the  Connecticut  Alpha  of  the  Phi 
Beta  Kappa  Society,  by  the  late  Chancellor 
Kent,  of  New  York  :•— 

"  For  nearly  half  a  century/'  amidst  obstacles 
and  toils,  disappointments  and  infirmities,'  he 
has  nobly  sustained  his  courage  ;  and  by  means 
of  his  extraordinary  skill  and  industry  in  the 
investigation  of  languages,  he  will  transmit  his 
name  to  the  latest  posterity.  It  will  dwell  on 
the  tongues  of  infants,  as  soon  as  they  have 
lsarned  to  lisp  their  earliest  lessons.  It  will  be 
stamped  on  our  American  literature,  and  be 
carried  with  it  over  every  part  of  this  mighty 
continent.  It  will  be  honored  by  three  hundred 
millions  of  people ;  for  that  is  the  number  which, 
it  is  computed,  will,  in  some  future  age,  occupy 
the  wide  space  of  territory  stretching  from  the 
Atlantic  to  the  Pacific  Ocean,  and  from  the 
torrid  to  the  arctic  regions.  The  American 
Dictionary  of  the  English  Language  is  a  work 
of  profound  investigation,  and  ooes  infinite  hon- 
or to  the  philological  learning  and  general  lit- 
erature of  this  country.  Happy  the  man  who 
can  thus  honorably  identify  his  name  with  the 
existence  of  our  vernacular  tongue.  There  is  no 
other  way  in  which  mortal  man  could  more 
effectually  secure  immortality  beneath  the  skies. 
Obelisks,  arches,  and  triumphal  monuments 
seem  to  be  as  transient  as  the  bubble  of  mili- 
tary reputation.  No  work  of  art  can  withstand 
the  incessant  strokes  of  Time.  The  unrivaled 
Parthenon,  glowing  in  polished  marble,  and 
which,  for  more  than  two  thousand  years,  con- 
tinued from  the  summit  of  the  citadel  of  Athens 
to  cast  its  broad  splendors  across  the  plains 
below,  and  along  the  coasts  and  head-lands  of 
Attica,  is  now  crumbling  to  ruins,  after  being 
despoiled  of  its  most  exquisite  materials  by  sav- 
age war  an/1  heartless  man.  Even  the  Pyra- 
mids of  Egypt,  whose  origin  is  hidden  in  the 
deepest  recesses  of  antiquity,  and  which  have 
always  stood  in  awe-inspiring  solitude  and  gran- 
deur, are  now  annoyed  by  the  depredations  of 
curiosity,  and  greatly  corroded  by  the  elements, 
and  gradually  sinking  under  the  encroaching 
sands  of  the  desert  This  Dictionary,  and  the 
language  which  it  embodies,  will  also  perish ; 
but  it  will  not  bo  with  the  gorgeous  palaces.  It 
will  go  with  the  solemn  temples,  and  the  great 
globe  itself!  " 

We  rejoice  that  the  public  award  is  strongly 
ratifying  our  long-cherished  conviction,  that 
Noah  Webster  was  decidedly  the  best  lexicog- 
rapher who  has  treated  of  the  English  language. 
•  •  Emphatically  the  Dictionary  of  our  lan- 
guage. — New  York  Tribune,  December  7, 1847. 


Lbttbb.  from  Dr.  Dick.— Perhaps  no  for- 
eign writer  has  been  more  generally  read,  on 
this  side  the  Atlantic,  for  the  last  twenty  years, 
than  Dr.  Thomas  Dick.  About  twenty  years 
ago,  E.  &  G.  Merriam  published,  at  Brookneld, 
several  editions  of  Dick's  "  Christian  Philoso- 
pher," "Philosophy  ef  Religion,"  and  M Phi- 
losophy of  a  Future  State."  Some  six  or  eight 
valuable  works  have  since  issued  from  Dr. 
Dick's  pen,  which  have  been  republished  here, 
and  have  had  an  extensive  and  constant  sale. 
One  house  in  Philadelphia  publish  ten  differ- 
ent works  of  this  author,  and  it  may  well  be 
questioned  whether  any  modern  writer  in  the 
language*  on  the  other  side  the  water,  has  cir- 
culated in  this  country  so  large  a  number  of 
volumes. 

From  such  a  man,  ft  is  gratifying  to  receive 
a  testimonial  to  American  art  and  learning. 
The  following  letter  was  received  by  Messrs. 
G.  &  C.  Merriam,  of  this  town,  in  acknowledg- 
ment of  the  receipt  of  a  copy  of  "  Webster's 
Dictionary,"  by  Dr.  Dick,  and  does  honor  alike 
to  the  writer,  and  the  gentlemen  to  whom  it 
is  directed.  —  Springfield  Republican. 

BEOUOHTT  F&RRY,  NBAS  DUNDKR, 

Sept.  12,  1849. 

Messes.  G.  &  C.  Merriam:  Gentlemen,  I 
received  from  Mr.  Wiley,  Aldine  Chambers,  Lon- 
don, your  very  valuable  and  highly  acceptable 
present  of  "  Webster's  American  Dictionary  of 
the  English  Language,"  for  which  I  return  you 
my  grateful  acknowledgments ;  and  as  it  win 
always  be  in  my  study  for  reference,  it  will 
constantly  remind  me  of  your  kindness  and 
liberality. 

This  Dictionary  is,  undoubtedly,  the  most 
complete  Dictionary  of  the  English  language 
that  has  ever  been  published,  and  ages  will 
elapse  before  any  other  dictionary  of  that  lan- 
guage will  be  required.  It  is,  in  every  respect, 
far  superior  to  the  folio  editions  of  Johnson's 
Dictionary.  The  introductory  matter,  on  the 
origin  and  progress  of  language,  etymoWy, 
the  changes  of  the  English  language,  and  other 
topics — contains  an  immense  mass  of  useful 
information,  which  must  have  cost  the  author  a 
very  great  degree  of  labor  and  research.  The 
pronunciation  of  Scriptural,  Classical,  and  Geo- 
graphical names,  forms  a  most  valuable  appendix 
to  the  Dictionary,  and  cannot  be  too  highly  ap- 
preciated. 

As  to  the  external  appearance  of  the  copy 
which  you  sent,  it  could  not  have  been  more  el- 
egantly and  tastefully  adorned,  although  it  had 
been  intended  to  be  presented  to  her  majesty. 
Queen  Victoria.  Its  binding  has  been  much  ad- 
mired by  every  person  who  has  seen  it,  and  re- 
flects great  honor  on  the  teste  and  ingenuity  of 
the  bookbinder. 

I  trust  you  will  receive  a  proper  remuneration 
for  the  risk  incurred  in  publishing  such  a  large 
and  important  volume,  which  contains  a  quan- 
tity of  letter  press  greater  than  almost  any 
other  single  volume  in  my  possession.  I  pre- 
sume it  has  an  extensive  sale. 

Wishing  you  all  happiness  and  prosperity,  and 
with  many  thanks  for  your  invaluable  present,  I 
am,  gentlemen, ' 

Your  much  obliged  and 

Humble  servant, 

THOMAS  DICK. 
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Washington,  Jan.  31, 1850. 

I  possess  many  Dictionaries,  and  of  most  of 
the  learned  and  cultivated  languages,  ancient 
and  modern.  But  I  never  feel  that  I  am  entirely 
armed  and  equipped  in  this  respect,  without  Br. 

Webster  at  command.  

DANIEL  WEBSTER. 

FRAHiNSjKAif,  Feb.  13, 1850. 

Webster's  Unabridged  Dictionary  has  been 
Introduced  into  the  several  schools  of  this  town, 
and  we  find  that  it  is  more  used  and  more  useful 


even  than  was  anticipated.  The  cepious  list  of 
geographical  names  is  an  important  feature  of 
this  work  for  schools,  and  is  itself  WORTH 
THE  COST  OF  THE  WHOLE  WORK. 
t  Its  influence  has  been  marked  in  securing  ac- 
curacy and  uniformity  in  the  pronunciation  of 
geographical  names,  which',  especially  the  for- 
eign words,  are  so  f-mnonly  anglicized  and 
guessed  at.  B.  O.  NORTH ORP, 

A.  ALDRICH, 
CARLTON  PARKER, 
School  Committee  of  Framingham. 


I  think  it  the  most  useful  Dictionary  of  the  English  and  American  language  extant. 


I  find  it  an.  invaluable  vade  meeum. 
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Every  scholar  knews  the  value  of  a  work,  which,  in  addition  to  its  etymological  learning,  has 
done  so  much  to  enlarge  our  acquaintance  with  the  English  vocabulary,  both  by  the  number  of 
its  words,  and  the  accuracy  and  extant  of  its  definitions. 


Webster's  Quarto  Dictionary  in  Schools. 


Prom  the  Annual  Report  of  Hon.  Christopher 
Morgan*  Secretary  of  State,  and  Superintendent 
ofPubtic  Schools  for  the  State,  presented  to  the 
JVew  York  Legislature,  Jan.,  1860. 

41  In  connection  with  the  subject  of  District 
Libraries,  the  Superintendent  deems  it  his  duty 
particularly -to  direct  the  attention  of  the  trustees 
and  inhabitants  of  the  several  school  districts  to 
a  work  of  undoubted  utility,  and  preeminently  of 
a  national  character,  which  should  find  a  place 
in  every  library,  viz.,  Webster's  Unabridged 
Quarto  Dictionary,  published  by  Messrs.  O.  &  C. 
Merriam,  of  Springfield,  Massachusetts.  As  a 
standard  ot  orthography  and  orthoepy,  its  claims 
to  general  adoption  nave  been  recognised  by  the 
most  eminent  scholars  and  statesmen  of  our 
land;  and  as  a  purely  American  work,  prepared 
at  great  expense,  ana  emanating  from  a  source 
entitled  to  the  highest  credit  and  respect,  it  com- 
mends itself  strongly  to  the  adoption  of  our 
School  Districts  generally." 

So  far  as  I  know,  there  is  a  unanimity  of  opin- 
ion that  Mr.  Webster's  is  the  best  defining  Dic- 
tionary in  the  English  language.  Whoever  may 
choose  to  purchase  the  Dictionary  of  other  lexi- 
cographers*! should  earnestly  advise  to  pur- 
chase Mr.  Webster's  also:  ana  I  assure  you  it 
will  give  me  pleasure,  as  far  as  I  have  the  oppor- 
tunity and  ability,  to  recommend  to  all  students, 

AND  ESPECIALLY  ALL  THOSE  WHO  ARE  MAINLY 
DXPITTDBHT  ON  SBLP-CULTVBB  OB  SELF-BDUCA- 
TION,  TO  KBBP  A  COPT  OF  THIS  WORK  BT  THEIR 

stdb  as  A  hand-book.  —  Hon.  Horace  Mann, 
late  See.  Board  of  Education  for  Massachusetts. 

Springfield  Hioh  School. 
Jan.  23, 1850. 

Hon.  Axasa  Walker,  Sen.  Com't.,  Mass  : 
Dear  Sir,  Your  official  station,  particularly  as  a 


prominent  member  of  the  Committe  on  Educa- 
tion, will  justify  me,  I  trust,  in  addressing  to 
you  this  XiOte,  although  I  have  not  the  pleasure 
of  your  personal  acquaintance. 

TJuring  the  past  year  and  a  half,  a  copy  of  this 
Dictionary  has  been  lying  on  my  desk  in  the 
school-room,  to  which  all  the  members  of  the 
school  have  had  free  access.  That  they  have 
appreciated  the  privilege  is  sufficiently  proved 
by  the  constant  use  they  have  made  of  the  work 
as  a  book  of  reference  in  every  branch  of  study 
and  exercise  in  the  school.  Frequently,  scarcely 
a  moment  intervenes  when  a  scholar  is  not  ex- 
amining its  pages,  and  this,  hour  after  hour, 
during  a  half  day.  Indeed,  such  has  been  the 
demand  for  its  use,  at  times,  that  some  have  not 
been  able  to  get  access  to  it  as  often  as  they 
wished,  and  the  pupils  themselves  have  sug- 
gested the  need  of  having  a  duplicate  copy  to 
meet  their  wants.  ' 

They  find  it  invaluable  in  the  explanation  of 
technical  terms  and  phrases  in  Chemistry,  Natu- 
ural  Philosophy,  Astronomy,  and  not  un fre- 
quently even  in  Mathematics.  The  derivation 
and  analysis  of  words,  too,  which  we  make  a 
prominent  object  of  study,  pupils  find  more  fully 
explained  than  elsewhere. 

With  regard  to  definitions ;  so  clear,  so  copi- 
ous, and  so  numerous,  are  the  examples  illus- 
trating their  various  applications,  that  scarcely 
any  thing  can  be  needed  further  in  that  respect. 

If  a  thorough  and  frequent  use  of  a  text  book, 
and  a  manifestly  deep  interest  in  it,  especially 
when  that  use  springs  from  a  voluntary  choice,  is 
evidence  of  its  utility,  I  think  the  testimony  of  my 
one  hundred  and  twenty-five  pupils,  by  their 
action,  will  go  far  towards  making  it  a  clear 
case. 

I  am  very  respectfully  your*, 

A.  PARISH. 
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